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CORRIGENDA. 

Page  13,  line  1,  margioal  note,  after  "  defendant,"  add  *'  who  had  taken. 
317,  line  S,  marginal  note,/or  *'  4  Will.  4,"  rtad  "  I  Will,  4." 
483,  line  7,  marginai  note, /or  "  defendant,"  read  **  deponent." 
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Examination  of  Attorneys. 

Regulatiotu  approved  by  the  Judge*  in  Easter  Term,  tB36,/or  the  £e-  1836. 

ammaiion  of  Persons  applying  to  be  admitted  as  Attorneys  of  the  Courts 
of  King* s  Bench,  Common  Pleas,  or  Exchequer,  pursuant  to  the  HuU 
of  Court  made  in  Hilary  Term,  1836. 

ll^HEREAS,  by  a  rule  of  the  Courts  of  King's  BeDch, 
Common  PIeas»  and  Exchequer,  made  in  Hilary  Term, 
1836,  it  was  ordered,  that  the  several  masters  and  pro- 
thonotaries  for  the  time  being  of  the  said  Courts  respec* 
tively,  together  with  twelve  attorneys  or  solicitors,  should 
be  appointed  by  a  rule  of  Court  in  Easter  Term  in  every 
year,  to  be  examiners,  for  one  year,  of  persons  applying 
to  be  admitted  attorneys  of  the  said  Courts,  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  masters  or  pro- 
thonotaries)  should  be  competent  to  conduct  the  examina- 
tion ;  and  that  from  and  after  the  last  day  of  the  present 
Easter  Term,  subject  to  such  appeal  as  thereinafter  men- 
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1836.  tioned^  no  person  should  be  admitted  to  be  sworn  an  attor- 
ney of  any  of  the  said  Courts,  except  on  production  of  a 
certificate,  signed  by  the  major  part  of  such  examiners 
actually  present  at  and  conducting  his  examination,  testi- 
fying his  fitness  and  capacity  to  act  as  an  attorney ;  such 
certificate  to  be  in  force  only  to  the  end  of  the  term  next 
following  the  date  thereof,  unless  such  time  should  be 
specially  extended  by  the  order  of  a  Judge  :  And  it  was 
further  ordered,  that  the  examiners  so  to  be  appointed 
should  conduct  the  said  examinations  under  regulations 
to  be  first  submitted  to  and  approved  by  the  Judges ;  and 
that,  until  further  order,  such  examinations  should  be 
held  in  the  hall  or  building  of  the  incorporated  Law 
Society  of  the  United  Kingdom,  in  Chancery  Lane,  on 
such  days  (being  within  the  last  ten  days  of  every  term)  as 
the  said  examiners,  or  any  five  of  them,  should  appoint; 
and  that  any  person  not  previously  admitted  of  any  of  the 
three  Courts,  and  desirous  of  being  admitted,  should  give 
a  term's  notice  of  his  intention  to  apply  for  examination, 
by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall : 

And  whereas,  by  a  rule  of  all  the  said  Courts,  made  in 
this  present  Easter  Term,  it  was  ordered,  that  the  several 
masters  and  prothonotaries  for  the  time  being  of  the  said 
Courts  respectively,  together  with  Thomas  Adlington, 
Jonathan  Brundrett,  George  Frere,  James  William  Fresh- 
field,  James  Hall,  Bryan  Holme,  William  Lowe,  Edward 
Rowland  Pickering,  Samuel  White  Sweet,  William  Tooke, 
Richard  White,  and  Edward  Archer  Wilde,  gentlemen, 
attorneys,  should  be,  and  the  same  were  thereby  appointed 
examiners  for  one  year  then  next  ensuing,  to  examine  all 
such  persons  as  should  desire  to  be  admitted  attorneys  of 
all  or  either  of  the  said  Courts  from  and  after  the  last  day 
of  that  term ;  and  that  any  five  of  the  said  examiners,  one 
of  them  being  one  of  the  said  masters  or  prothonotaries, 
should  be  competent  to  conduct  the  said  examination,  in 
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pursuance  of  and  subject  to  the  provisions  of  the  said  rule         1836. 
in  Hilary  Term  last : 

In  pursuance  of  the  said  rules,  the  following  regulations 
for  conducting  the  said  examinations  have  been  submitted 
to  and  approved  by  the  Judges  of  the  said  Courts* 

L  That  every  person  applying  to  be  admitted  an  attor- 
ney of  any  of  the  said  Courts  pursuant  to  the  said  rules, 
shall,  within  the  first  seven  days  of  the  term  in  which  he 
is  desirous  of  being  admitted .^l^ave  or  cause  to  be  left 
with  the  secretary  of  the  said  incorporated  Law  Society, 
his  articles  of  clerkship,  duly  stamped,  and  also  any  as* 
signment  which  may  have  been  made  thereof,  together 
with  answers  to  the  several  questions  hereunto  annexed, 
signed  by  the  applicant,  and  also  by  the  attorney  or  attor- 
neys with  whom  he  shall  have  served  his  clerkship. 

2,  That,  in  case  the  applicant  shall  shew  sufficient 
cause,  to  the  satisfaction  of  the  examiners,  why  the  first 
regulation  cannot  be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient  proof  being 
given  of  the  same,  to  dispense  with  any  part  of  the  first 
regulation  that  they  may  think  fit  and  reasonable. 

S*  That  every  person  applying  for  admission  shall  also, 
if  required,  sign  and  leave,  or  cause  to  be  left,  with  the 
secretary  of  the  said  society,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shall  be  proposed  by 
the  said  examiners  touching  his  said  service  and  conduct ; 
and  shall  also,  if  required,  attend  the  said  examiners  per- 
sonally^ for  the  purpose  of  giving  further  explanation 
touching  the  same ;  and  shall  also,  if  required,  procure 
the  attorney  or  attorneys  with  whom  he  shall  have  served 
his  clerkship  as  aforesaid,  to  answer,  either  personally  or 
in  writing,  any  question  touching  such  service  or  conduct, 

b2 
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18S6.         or  shall  make  proof  to  the  satisfaction  of  the  siud  ex- 
aminers of  his  inability  to  procure  the  same. 

4.  That  every  person  so  applying  shall  also  attend  the 
said  examiners  at  the  hall  of  the  said  society,  at  such  time 
or  times  as  shall  be  appointed  for  that  purpose^  pursuant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and 
shall  answer  such  questions  as  the  said  examiners  shall 
then  and  there  put  to  him  by  written  or  printed  papers, 
touching  his  fitness  and  capacity  to  act  as  an  attorney. 

5.  That,  upon  compliance  with  the  aforesaid  regulations, 
and  if  the  major  part  of  the  said  examiners  actually  pre- 
sent at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  masters  or  prothonotaries)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  ap- 
plying to  act  as  an  attorney,  the  said  examiners  present, 
or  the  major  part  of  them,  shall  certify  the  same  under 
their  hands  in  the  following  form,  viz: : — 

^*  In  pursuance  of  the  rules  made  in  Hilary  and  Easter 
Terms,  1886,  of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  We,  being  the  major  part  of  the 
examiners  actually  present  at  and  conducting  the  examina- 
tion of  A.  B.,  of  &c.,  do  hereby  certify,  that  we  have  ex- 
amined the  said  A.  B.^  as  required  by  the  said  rules :  and 
we  do  testify  that  the  said  A.  B.  is  fit  and  capable  to  act 
as  an  attorney  of  the  said  courts." 

(Signed  by  all  the  Judges). 


Questions  as  to  due  Service^  to  he  answered  by  the  Clerk. 

1.  What  was  your  age  on  the  day  of  the  date  of  your  articles? . 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where 
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4ie  uttoraey  or  attorneys  to  whom  you  were  articled  or  assigned  carried  IS36 

OD  his  or  their  business?  and  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been  absent 
without  the  permission  of  the  attorney  or  attorneys  to  whom  you  were 
utidedor  aangned?  and,  if  so,  state  the  length  and  occasions  of  such 
absence. 

4.  Have  you,  during  the  period,  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  your 
professional  employment  as  clerk  to  the  attorney  or  attorneys  to  whom 
you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor? 

Questiofu  as  to  due  Service,  to  be  antwered  by  the  Attorney, 

1.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where 
you  carry  on  your  business?  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been 
absent  without  your  permission?  and,  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged 
or  concerned  in  any  profession,  business,  or  employment,  other  than  his 
professional  employment  as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  daring  the  whole  term  of  his  clerkship,  with 
the  exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged 
or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  and 
solicitor? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and  faithfully 
served  under  his  articles  of  clerkship,  {or  assignment,  as  the  case  maybe), 
bearing  date  &c.,  for  the  term  therein  expressed ;  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


The  following  notice  has  been  posted  up  in  the  Common 
Law  Courts,  and  at  the  Judges'  Chambers,  and  all  the  law 
offices : — 


CASES  IN  THE  PBACTICE  COURT,  K.  B. 

1836.  BXAMINATfON  OF  ATTORNEYS  UNDER  THE  RULES  OF  HILART 

AND  EASTER  TERMS,  1836. 

The  articles  of  clerkship,  and  answers  to  questions  touch- 
ing the  due  service  and  good  conduct  of  persons  applying 
to  be  admitted  attorneys,  are  to  be  left  with  the  secretary 
of  the  incorporated  Law  Society,  at  the  Hall  in  Chancery 
Lane,  within  the  first  seven  days  of  term  (viz*  between 
the  23rd  and  30th  May  inclusive). 

The  first  examination  will  take  place  at  the  Hall  of  the 
incorporated  Law  Society,  on  Saturday,  the  4th  of  June, 
and  commence  at  ten  o'clock  in  the  forenoon.  The  ap* 
plicants  are  required  to  attend  in  the  Hall  at  half-past 
nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the 
secretary. 

17th  May,  1836.  R.  Maugham. 


Hedges  f?.  Jordan. 

Where  a  writ  of  mSYLES  shewed  cause  against  a  rule  nisi  obtained  by 
wd^JtTtnd"  Barstow  for  discharging  a  rule  directed  to  the  sheriff  of 
Uie  parties  sub-   Wiltshire  requiring  him  to  return  a  writ  of  ca.  sa.,  or  for 

sequently  com-  .  . 

promise,  Uie  further  time  to  make  his  return   thereto.     It  appeared 

compel  Uie  she-  f^om  the  affidavits  that  a  writ  of  ca«  sa.  had  been  sued 

wrirSgh*  ®"*  against  the  defendant  at  the  instance  of  the  plain- 

he  has  been  tiff.     Before  it  was  executed,  terms  were  offered  and  ac- 

niled  to  do  so 

byUiepiaintirs  ccpted  between  the  plaintiff  and  defendant,  without  the 
oSTwhSe'ttl  intervention  of  the  plaintiff's  attorney.  The  plaintiff 
sent  the  com-     then  wrote  a  letter  to  the  sheriff  in  these  terms—"  Hedges 

promise  has  *^ 

been  effected.      V.  Jordan.  I,  the  above-named  plaintiff,  have  arranged  and 

settled  the  action  with  the  defendant,  and  I  hereby  re- 
quire and  caution  you  not  to  execute  any  warrant  or 
other  proceeding  whatsoever  against  the  above-named  de- 
fendant in  this  action.     Sarah  Hedges."     The  cumpro- 
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miae,  in  pursuance  of  which  this  letter  was  written,  had  lBd6. 
been  effected  without  paying  the  plaintiff's  attorney  his 
costs,  and  he  in  consequence  wrote  to  the  sheriff  a  letter, 
in  which  he  stated  that  the  action  had  not  been  settled,  and 
that  if  the  sheriff  would  proceed  to  execute  the  writ  of 
ca«  sa.  he  should  be  indemnified.  The  sheriff,  however, 
did  not  execute  the  writ,  and  the  attorney  accordingly 
ruled  him  to  relurn  it.  In  this  difficulty,  the  present  rule 
was  obtained.  Byles,  who  appeared  on  the  behalf  of  the 
attorney,  contended  that  the  sheriff  was  bound  to  return 
the  writ.  His  not  doing  so  operated  in  furtherance  of  a 
collusive  settlement  of  the  action  between  the  plaintiff  and 
defendant  in  fraud  of  the  attorney's  lien.  As  against  his 
own  client,  the  attorney  would  have  a  right  to  retain  the 
proceeds  of  the  action  in  discharge  of  his  claim  for  costs. 
He  cited  Gould  v.  Davis  (a),  in  which  the  Court  of  Ex- 
chequer directed  that  a  plaintiff  sho^ild  deliver  up  to  his 
attorney  a  security  which  he  had  taken  in  satisfaction  of 
his  debt  and  costs,  in  consequence  of  a  collusive  arrange- 
ment between  him  and  the  defendant,  without  the  know- 
ledge of  his  own  attorney.  This  case  was  afterwards  re« 
cognised  in  Young  v.  Redhead  (6).  On  the  authority  of 
these  cases,  it  was  coutended  that  the  present  rule  must 
be  discharged. 

Barsiow,  in  support  of  the  rule,  admitted  that  if  the 
question  now  before  the  Court  was  one  between  attorney 
and  client,  the  cases  cited  on  the  other  side  would  be  ap- 
plicable. But  unde^  the  existing  circumstances  in  this 
case,  they  were  not  an  authority  against  the  application. 
Here,  neither  attorney  nor  client  claimed  the  interference 
of  the  Court,  but  the  sheriff.  He  was  not  to  blame  in  any 
view  of  the  case,  and  all  he  required  was  to  be  relieved 
from  the  difficulty  in  which  the  conduct  of  the  plaintiff's 

(a)  1  Tyr.  382.  (6)  Ante,  Vol.  2,  p.  119. 


8  CASES  IN  TUG  PRACTICE  COURT,  K.  B. 

1836.  attorney  had  placed  him.  Whatever  claim  the  attorney 
might  think  himself  entitled  to  make  on  his  client,  he  might 
use  his  own  discretion  as  to  the  mode  of  enforcing  it*  He 
had  no  right  to  place  the  sheriff  in  his  present  circum- 
stances. He  cited  Alchin  v.  WelU  (a),  where  the  Court 
of  King's  Bench  held,  that,  if  a  compromise  takes  place 
after  a  levy  under  a  fi.  fa«,  and  before  sale,  and  either 
party  rules  the  sheriff  to  return  the  writi  the  Court  wiU 
discharge  that  rule  with  costs  to  be  paid  by  the  party 
obtaining  it.  Again,  in  The  King  ▼.  The  late  Sheriff  of 
London,  in  a  cause  ofRustin  against  Hatji€ld{b),  the  Court 
set  aside  a  distringas  issued  against  the  sheriff  where  the 
officer  had  given  time  to  the  defendant,  and  the  pkintiff 
had  acquiesced  in  the  itrrabgement,  and  received  part  of 
the  money  without  the  privity  of  the  sheriff.  These  two 
cases  clearly  shew  that  the  sheriff  was  entitled  to  the  re- 
lief which  he  sought  to  obtain  by  the  present  rule. 

Williams,  J. — ^From  the  affidavits  in  this  case,  it  ap- 
pears that  an  under-hand  settlement  has  been  made  be- 
tween the  plaintiff  and  the  defendant,  without  reference  to 
the  attorney  of  the  former;  and  there  is  no  doubt  if  the 
question  under  discussion  merely  affected  the  rights  of 
the  attorney  and  his  client,  the  Court  would  not  allow  or 
countenance  any  such  collusion.  But  here,  the  applica- 
I  tion  is  to  relieve  the  sheriff  from  a  difficulty  into  which  the 
conduct  of  the  parties  has  thrown  him.  On  the  one  hand, 
the  plaintiff  has  given  him  a  formal  notice  not  to  proceed 
to  execute  the  writ ;  and,  on  the  other,  the  plaintiff's  at- 
torney has  ruled  him  to  return  it.  As  to  his  returning  it, 
he  can  only  do  so  at  his  own  periL  He  is  no  party  to  the 
disputes  between  the  attorney  and  his  client.  On  the 
reason  of  the  case,  and  on  the  authority  of  Alchin  t. 
Wells,  I  think  this  rule,  ought  to  be  made  absolute  for 
discharging  the  rule  to  return  the  writ. 

Rule  absolute. 

(a)  6  T.  R.  470.  (6)  I  Chit.  Rep.  613. 
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MaROETSON  V,  TUOGHE. 

C/^/£rTOiV  shewed  cause  against  a  rule  nisi  obtained  a  capias  con- 
by  «/.  «/•  Williams  for  discharging  the  defendant  out  of  a^^ripdon^of  ^^ 
custody,  on  entering  a  common  appearance,  for  irregula-  ||j*  defendant 
rity,  with  costs.     It  appeared  by  the  affidavits,  on  which  name^isirrega- 

lar 

the  rule  had  been  obtained,  that  the  defendant's  sirname 
only,^without  any  description  of  person  or  residence,  had 
been  introduced  into  the  affidavit  of  debt  and  the  writ  of 
Capias,  on  which  the  arrest  had  been  effected.  In  these 
omissions  consisted  the  irregularity,  on  which  the  present 
motion  was  founded.  In  answer  to  the  rule,  it  was  sworn 
that  the  cause  of  action  had  arisen  in  France,  and  that 
the  defendant  was  a  foreigner  ;  that  he  was  in  this  coun* 
try  only  for  a  short  time,  for  a  temporary  purpose,  and 
that  the  plaintiff  was  unacquainted  either  with  his  name 
or  pl&ce  of  abode.  The  affidavit  proceeded  to  state  that 
various  inquiries  had  been  made>  and  great  diligence  used, 
in  order  to  find  out  the  defendant's  residence,  but  in  vain. 
He  cited  Hicks  v.  Marreco{a).  He  also  cited  HUl  v. 
Harvey  (6),  where  it  was  held  that  in  a  writ  of  capias  it  is 
sufficient  fo  describe  a  defendant  as  of  his  late  residence, 
although  he  may  be  actually  residing  at  the  time  in  some 
other  place ;  and  Bosler  v.  Levy  (c),  where  the  Court  of 
Common  Pleas  doubted  whether  the  name  of  the  county 
need  be  introduced  into  the  writ  of  capias. 

cT.  «/•  Williams,  in  support  of  the  rule,  admitted  that 
several  cases  had  been  decided  in  which  it  appeared  that 
a  particular  description  of  the  defendant's  residence  was 
not  necessary,  hut  none  had  gone  so  far  as  to  determine 
that  the  Christian  name  of  the  defendant  might  be  omit- 
ted* The  most  serious  questions  might  arise  in  case  of 
the  defendant  resisting  the  execution  of  the  writ  by  the 

(a)  1  G.  &  M.  S4.  (6)  Ante,  YoL  4,  p  163.  (c)  I  N.C.  362. 
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1896.  '     sherifPs  officer.     The  mere  sirname  for  this  purpose 


Margbtson 


could  be  considered  as  no  name,  and  therefore  the  defen- 
V*  dant  would  be  justified  in  resisting.    If  the  consequence 

of  his  resistance  were  the  death  of  the  officer,  the  offence 
would  only  amount  to  manslaughter.  He  cited  Finch  v. 
Coeken  and  Others  (a),  in  which  the  circumstances  were 
these :  a  defendant,  whose  name  was  Coeken,  was  arrested 
upon  a  capias  against  him  by  the  name  of  Cocker.  He 
gave  a  bail-bond  to  the  sheriff"  in  the  name  of  Coeken,  sued 
as  Cocker ;  and  the  bail-bond  being  afterwards  assigned 
to  the  plaintiff*,  he  declared  on  it  against  the  defendant  as 
Coeken,  sued  by  the  name  of  Cocker.  The  defendant 
pleadeil,  that  no  such  writ  as  that  stated  in  the  declaration 
was  issued  against  him.  It  was  admitted  that  he  was  the 
real  defendant.  The  plaintiff*  was  nonsuited,  but  the 
Court  set  aside  the  nonsuit  and  ordered  a  verdict  to  ba 
entered  for  the  plaintiff*,  because,  in  point  of  fact,  there 
was  a  writ  against  the  defendant  by  the  name  of  Cocker* 
But  the  Court,  on  motion  in  arrest  of  judgment,  held  that 
the  declaration  was  bad,  because  a  writ  against  Cocker 
need  not  authorize  an  arrest  of  Coeken,  unless  he  was 
known  by  one  name  as  well  as  the  other,  and  there  was 
no  averment  of  that  fact  in  the  declaration;  and  that 
neither  the  3  &  4  Will  4,  c.  452,  s.  11,  nor  the  1st  rule 
of  Hilary  Term,  2  Will.  4,  s.  32,  had  made  any  alteration 
in  the  law  in  this  respect.  From  this  case  it  must  be 
clear  that  a  writ  of  capias  against  the  defendant  by  his 
sirname  merely,  would  not  authorize  his  arrest.  If  it 
would  not  authorize-  his  arrest,  it  must  surely  be  con- 
sidered as  irregular. 

Cur.  adv,  vult. 

Williams,  J. — I    have  looked  into  the  cases  which 
have  been  decided  on  the  Uniformity  of  Process  Act  with 

(a)  Ante,  Vol.  3,  p.  678. 
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espect  to  the  writ  of  capias,  but  I  do  not  find  any  re-        1896. 
ported  case  in  which  the  point  now  for  my  decision  has    «^jq„,^^ 
been  determined.     I  find,  however,  that  it  was  decided  •• 

about  two  days  since  in  the  Court  of  Exchequer,  in  the 
case  of  Ward  y.  Waits  (a).  There,  the  plaintiff  had  not 
introduced  any  uncertain  description  of  the  defendant, 
but  none  at  all.  The  Court  there  was  of  opinion  that  the 
writ  was  defective,  and  I  feel  myself  bound  by  their  de- 
termination. The  present  rule,  therefore,  I  think,  must 
be  made  absolute  for  the  discharge  of  the  defendant  out 
of  custody  without  costs,  and  no  action  must  be  brought* 

Rule  absolute  accordingly. 
(a)  Post 


Smith  v.  Heap. 

Cv*  T.  WHITE  shewed  cause  against  a  rule  nisi  ob-  in  an  affidavit 
tained  by  Humfrey  for  cancelling  the  bail-bond  on  enter-  ^stmenTof ' 
tering  a  common  appearance,  on  the  ground  of  a  defect  2h^^^JJIf^^ 
m  the  affidavit  of  debt.     The  action  was  brought  for  the  they  were  agist- 
recovery  of  a  certain  sum  alleged  to  be  due  for  the  agist-  qneat"  of  the 
ment  of  cattle,  but  the  affidavit  omitted  to  state  that  the  ^^^^^^^^ 
pliantiff  had  agisted  them  ''at  the  request"  of  the  defen- 
dant.     It  was  now  contended,    that,   pursuant   to  the 
rule  i  Reg.  Gen.  Hilary  Term,  2  Will.  4,  s.  8(a),   it  was 
not  necessary  that  the  words  in  question  should  be  intro- 
duced.    The  words  of  that  rule  were : — ''  Affidavits  to 
hold  to  bail  for  money  paid  to  the  use  of  the  defenciant, 
or  for  work  and  labour  done,  shall  not  be  deemed  sufficient, 
unless  they  state  the  money  to  have  been  paid,  or  the 
work  and  labour  to  have  been  done  at  the  request  of  the 
defendant.**     Here,  the  affidavit  .of  debt  was  neither  for 
money  paid  nor  work  and  labour  done,  and  therefore  was 
not  within  the  rule  in  question. 

(a)  Ante,  Vol.  I,  p.  184. 
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1836.  Humfrey^    in  support  of   the   rule,    contended^   thst 

although  the  rule  of  Court  only  made  mention  of  affi- 
davits  for  work  and  labour  and  money  paid,  they  must 
be  considered  as  instances,  and  not  as  the  sole  cases 
-  in  which  the  words  **  at  the  request''  were  to  be  intro- 
duced. It  was  necessary,  that  they  should  be  introduced 
in  all  similar  cases.  In  Tidd's  Forms,  where  the  form  of 
the  affidavit  of  debt  was  given,  those  words  were  intro- 
duced. In  Witham  v.  Gompertz  (a),  Mr.  Baron  Parke  ex- 
pressed his  approbation  of  the  practice  of  observing  the 
forms  given  by  Mr.  Tidd,  which  had  been  for  so  many 
years  in  use.  Under  these  circumstances,  he  contended 
that  the  present  rule  ought  to  be  made  absolute. 

Williams,  J. — I  think  I  am  giving  effect  to  the  inten- 
tion of  the  rule  of  Coqrt  1  Reg.  Gen.  Hilary  Term,  2 
WilL  4,  8.  8,  by  considering  this  affidavit  of  debt  as  in- 
sufficient. It  is  true  that  ^*  agistment**  is  not  mentioned 
in  the  rule,  but  I  cannot  distinguish  in  point  of  principle 
the  case  of  agistment  of  cattle,  and  that  of  work  and 
labour.  Work  and  labour  may  have  been  done  by  the 
plaintiff,  though  not  at  the  request  of  the  defendant,  and 
so  cattle  may  have  been  agisted  by  the  plaintiff,  though 
not  at  the  request  of  the  defendant;  and  in  neither  case« 
would  the  defendant  become  liable  to  the  plaintiff.  In  my 
opinion,  the  foundation  of  the  debt  is  the  request  of  the 
defendant.  It  is  also  to  be  observed,  that,  in  the  form 
given  by  Mr.  Tidd,  of  an  affidavit  for  the  agistment  of 
cattle,  the  words  **  at  the  request*'  are  introduced.  The 
present  rule  must  be  made  absolute. 

Rule  absolute. 

(«)  Ante,  Vol.4,  p.  382. 
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Smith  v.  Alexander. 

UUMFRE  Y  shewed  cause  against  a  rule  nisi  obtained  A  defendant 
by  ChaduAck  Jones  for  setting  aside  a  warrant  of  attor*  \y^^  iDsoWent 
Dcy  and  the  judgment  signed  thereon,  as  the  debt,  which  ^^^^^^J^' 
formed  part  of  the  consideration  of  it,   had  been  con^  ducedoneofW* 

creditors  to  give 

tained  ia  the  defendant's  schedule  when  he  took. the  bene«  bim  freth  credit 
fit  of  the  Insolvent  Act,  the  7  Geo.  4,  c.  57,  and  for  refer«.  wammoftt- 
ring  it  to  the  Master  to  ascertain  what  was  due  on  the  Jj™^/^  ** 
new  consideration,  the  costs  of  the  reference  and  the  new  debt;  tbe 
application  to  be  paid  by  the  plaintifip.  It  appeared  from  a  judgment 
the  affidavits  that  tbe  defendant  had  been  discharged  ^^^^e 
from  the  debt  of  27/.,  for  which  he  had  been  arrested,  under  ^^nt  of  tbe 

old  debt 

the  Insolvent  Act  After  his  discharge,  he  applied  to  the 
plaintiff  for  a  fresh  advance  of  money  and  goods;  and,  as  an 
inducement  to  obtaining  the  object  of  his  application,  of- 
fered to  give  a  warrant  of  attorney  for  the  amount  of  the 
goods,  tbe  money,  and  the  old  debt.  The  plaintiff,  under 
these  circumstances,  complied  with  the  defendant's  request, 
and  took  the  warrant  of  attorney  now  in  dispute  for  the  ag- 
gregate of  all  the  amounts.  On  this  warrant  tbe  plaintiff 
afterwards  signed  judgment.  The  question  was,  whether 
the  warrant  of  attorney  could  be  considered  as  invalid  in 
consequence  of  a  portion  of  its  consideration  having  been 
discharged  by  the  Insolvent  Act 

Humfrey  contended  that  the  warrant  of  attorney  was 
valid,  as  not  contrary  to  the  policy  of  the  Insolvent  Act; 
and  if  it  were  not,  tbe  defendant  was  not  entitled  to  relief 
on  a  summary  application,  but  must  adopt  the  remedy 
which,  under  such  circumstances,  was  given  by  the  act 
itself— namely,  by  plea. 

Chadmck  Jones^  in  support  of  the  rule,  referred  to  th^ 
language  of  sect  61  of  the  Insolvent  Act,  by  which  it  was 
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1836.  enacted  that  the  defendant  should  not  become  liable  ''  on 
any  judgment  obtained  against  such  prisoner  for  any  debt 
or  sum  of  money  with  respect  to  which  such  person  shall 
have  so  become  entitled,  nor  in  any  action  upon  any  new 
eaniract  or  security  for  payment  thereof,  except  upon  the 
judgment  entered  up  against  such  prisoner,  according  to 
this  act."  In  this  case  the  judgment  had  not  been  entered 
up  according  to  the  provisions  of  the  act,  but  had  been 
entered  up  in  an  action  commenced  on  a  "  new  security*** 
In  Evans  ▼•  Williams  (a),  the  principle  was  acknowledged 
that  the  additional  advantage  which  the  insolvent  might 
gain  as  an  inducement  to  his  giving  the  fresh  security,  was 
not  sufficient  to  render  the  instrument  given  for  the  dis* 
charged  debt  valid.  In  that  case  the  defendant  and  his 
surety  had  signed  a  promissory  note.  Defendant  was 
afterwards  discharged  under  the  Insolvent  Act.  The 
payee  applied  to  the  surety  for  payment,  whereupon  the 
defendant,  to  prevent  his  surety  from  being  sued,  joined 
him  in  a  new  note.  The  Court  of  Exchequer  held,  in 
an  action  by  the  payee,  that  he  could  not  recover  on  this 
note  against  the  defendant,  as  it  was  a  new  contract  on  the 
(;ld  debt,  though  the  new  consideration  of  forbearance  to 
the  surety  was  added.  Lord  Lyndhurst  there  observed, 
'*  The  defendant  executes  a  fresh  note,  including  the  same 
sum  of  money.  That  note  was  for  the  same  debt  or  sum 
of  money  for  which  the  defendant  was  liable  before.  The 
7  Geo.  4,  c.  57,  s.  6),  enacts  that  no  action  shall  be  brought 
for  any  such  debt  or  sum  of  money,  or  upon  any  new  con- 
tract or  security  for  payment  thereof.  Now,  is  not  this  a 
new  contract  for  the  same  debt  or  sum  of  money  ?  The 
only  new  ingredient  is  an  additional  consideration  thrown 
in.**  On  the  authority  of  this  case,  wliich  was  clearly  in 
conformity  with  the  language  and  intention  of  the  Insol- 
vent Act,  he  contended  that  the  present  rule  ought  to  be 
made  absolute. 

(a)  1  Cr.  &  M.  dO. 
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Williams,  J* — It  seems  to  me  that  the  language  of  the  18M, 
act  is  very  strong,  and  the  case  cited  shews  that  the  Courts 
will  act  according  to  the  intent  of  that  language,  which  is 
large  and  general  in  the  extreme.  Section  61  provides 
that  "  no  writ  of  fieri  facias  or  elegit  shall  issue  on  any 
judgment  obtained  against  such  prisoner  for  any  debt  or  sum 
of  money  with  respect  to  which  such  person  shall  have  so 
become  entitled,  nor  in  any  action  upon  any  new  eontrad 
orseeuriiy  for  payment  thereof,  except  upon  the  judgment 
entered  up  against  such  prisoner  according  to  this  act.** 
The  form  mentioned  in  that  exception  has  not  been  fol* 
lowed  here.  In  this  case,  a  warrant  of  attorney  has  been 
given.  I  grant  it  was  at  the  particular  request  of  the  de- 
fendant, and  for  the  purpose  of  getting  a  fresh  loan  of 
money  and  new  credit,  but  it  was  with  a  reserve  of  the 
amount  of  the  old  debt. 

Now,  is  it  possible  for  me  to  say  this  is  not  a  new  security 
for  the  payment  of  a  portion  of  that  for  which  the  defen- 
dant has  been  discharged  ?  Mr.  Humfrey  has  observed 
on  the  latter  part  of  the  section,  that,  if  an  action  is 
brought,  the  defendant  must  plead  his  discharge  under 
the  act.  That  certainly  is  the  case ;  and  if  an  action  had 
been  brought,  that  is  the  mode  he  would  have  been  obliged 
to  adopt,  as  was  done  in  the  case  of  Evans  v.  Williams. 
But  here,  a  plea  is  out  of  the  question,  as  the  defendant 
has  had  no  opportunity  of  pleading  it;  and  therefore,  if 
the  judgment  on  this  warrant  of  attorney  is  not  to  be 
set  aside  on  an  application  like  the  present,  this  new 
security  is  wholly  without  the  means  of  impeachment. 
The  language  of  Bayley^  J.,  is  strong  in  the  case  referred 
to — **  It  has  been  urged  that  the  defendant,  after  his  dis- 
charge, was  in  the  same  situation  as  any  third  person.  I 
think  that  he  stands  in  a  different  situation,  and  that  the 
act  of  Parliament  prevents  him  from  incurring  this  liability 
in  the  manner  in  which  another  person  might  have  done." 

He  was  clearly  of  opinion  that  that  argument  would  not 
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apply  to  such  a  party.  I  am  also  of  opinion  that  the  lan- 
guage of  the  act  is  too  strong,  and  that  in  whatever  shape 
a  party  tries  to  get  a  new  security,  it  would  be  bad  to  the 
extent  for  which  the  prisoner  had  been  discharged  under  the 
Insolvent  Act  This  warrant  of  attorney,  therefore,  must 
be  het  aside  to  the  extent  for  which  the  defendant  was  dis- 
charged, and  can  only  stand  for  the  new  consideration.  It 
must  be  referred  to  the  Master  to  ascertain  what  is  due 
on  the  new  consideration.  I  shall  say  nothing  about  costs, 
as  it  was  the  defendant  himself  who  solicited  the  plaintiff 
to  take  this  warrant  of  attorney,  in  order  to  induce  him  to 
give  the  new  credit* 

Rule  absolute  accordingly. 


A  defendant 
executor  does 
not  preclude 
himself,  by  re- 
ferring a  causei 
from  availing 
himselfof  aplea 
of  judgment  re- 
covered puis 
darrein  continu- 
ance, while  the 
reference  was 
pending,  al- 
thou^  it  ap- 
pears from  affi- 
davits that  he 
has  a  certain 
amount  of 
assets  in  his 
hands. 


Alder  v.  Park  and  Iveson. 

J.  OMLINSON  shewed  cause  against  a  rule  obtained  by 
Wighiman  for  revoking  the  order  of  reference  in  this 
case,  unless  the  plaintiff  would  consent  that  the  defen* 
dants  should  be  at  liberty  to  plead  a  plea  of  judgment  re- 
covered puis  darrein  continuance,  before  the  arbitrator. 
It  appeared,  from  the  affidavits,  that  this  was  an  action  of 
covenant,  which  had  been  brought  against  the  defendants, 
as  executors,  on  certain  alleged  breaches  of  covenants,  into 
which  ^he  testator  had  entered  in  a  conveyance  executed 
by  him ;  first,  that  the  estate  was  free  from  incumbrance ; 
and,  second,  that  it  was  tithe-free.  The  defendants  origi- 
naliy  pleaded  that  the  estate  was  tithe-free,  but  that  plea 
was  subsequently  withdrawn,  and  the  cause  referred  to  an 
arbitrator.  The  only  plea  on  the  record  was  plene  ad- 
ministravit.  The  cause  was  referred  by  an  order  dated 
the  10th  July,  1834.  On  this,  the  arbitrator  proceeded, 
when  several  questions  were  raised  before  him,  as  to  a 
tithe-suit  which  had  been  instituted  against  the  plaintiff. 
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and  as  to  what  were  assets  in  the  defendant's  hands^  as  1836. 
well  as  other  matters.  It  also  appeared  that  a  dock  share, 
and  a  sum  of  1^200/.  were  in  the  hands  of  the  executors, 
which  had  been  specially  bequeathed  by  the  testator. 
While  the  reference  was  pending,  an  action  of  debt  on  a 
bond  of  the  testator  was  brought  against  the  defendants, 
and  they  confessed  the  action.  There  was  no  reason  to 
belieye  that  the  debt  was  not  bon&  fide,  for  which  the 
bond  had  been  given,  or  that  the  action  was  not  adverse, 
without  any  collusion  on  the  part  of  the  defendants.  The 
arbitrator  had,  as  yet,  made  no  award,  but  had  enlarged 
the  time  for  making  it,  in  order  that  the  defendants  might 
come  to  the  court  to  make  the  present  application.  The  plea 
which  it  was  sought  by  the  defendants  now  to  use  was,  that 
of  judgment  recovered  in  the  action  of  debt  on  the  bond. 
This  it  was  contended  they  had  no  right  to  do.  It  was 
now  admitted,  that  the  defendants  had  in  their  hands  a 
sum  of  i,SOOZ.,  and  a  dock  share.  The  proper  course  for 
them  to  have  adopted  in  the  present  action  was  to  have 
confessed  assets  to  that  amount,  and  then  have  pleaded 
the  fact  of  such  confession  in  the  action  on  the  bond.  In 
Waters  v.  Ogden  (a)  the  Court  held  such  a  plea  to  be 
good ;  under  these  circumstances  the  Court  would  not  in- 
terfere to  enable  the  defendants  thus  to  avail  themselves 
of  a  plea  to  deprive  the  plaintiff  of  the  fruits  of  his  action. 
If  the  defendants  had  any  remedy  at  all,  it  was  in  a  Court 
of  equity.     Brady  v.  Sheil  (6). 

Wighiman,  in  support  of  the  rule,  contended  that  the 
only  object  of  the  defendants  was,  that  they  might  not  be 
placed  in  a  worse  situation  by  consenting  to  refer  the 
cause,  than  they  would  have  been  in  if  it  were  still  pend- 
ing before  the  Court.  Supposing  the  cause  not  to  have 
been  referred  at  all,  but  to  be  still  in  a  state  of  pendency, 

(<0  1  Douglas,  435.  (b)  1  Camp.  148. 

VOL.  y.  c  D.  p.  c. 
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1836.^  it  was  quite  clear  that  the  executors  might  have  pleaded 
the  judgment  which  had  been  recovered  in  the  action  on 
the  bond.  What  objection,  therefore,  could  exist  to  the 
defendant's  being  aUowed  to  take  advantage  of  the  same 
plea,  although  the  matter  in  dispute  had  been  made  the 
subject  of  a  reference?  In  the  second  action  on  the 
bond^  they  had  no  valid  defence,  and  therefore  they  wene 
perfectly  justified  in  not  attempting  to  make  any.  .  The 
case  of  Prince  v.  Nicholson  {a)  shewed,  that,  where  exe- 
cutors had  allowed  judgment  by  default  to  be  signed 
against  them,  in  an  action  subsequently  brought  against 
them,  the  Court  will  allow  them  to  plead  that  judgment 
puis  darrein  continuance.  In  order  to  adopt  the  course 
suggested  in  Waters  v.  Ogden,  they  must  have  obtained 
leave  to  amend,  and  have  pleaded  the  pendency  of  the 
other  action.  But,  in  an  action  for  unliquidated  damages, 
that  plea  would  not  have  protected  these  assets.  On  the 
other  hand,  if  these  assets  had  been  confessed,  the  plain- 
tiff must  have  proceeded,  in  order  to  determine  the  amount 
to  which  the  plaintiff  should  be  able  to  shew  himself  en- 
titled. It  might  ultimately  prove  that  the  plaintiff  was 
not  entitled  to  any  thing. 

Williams,  J.— It  appears  to  me  that  the  only  object  of 
this  application  is  to  place  the  defendants  in  the  same  si- 
tuation as  if  the  cause  were  still  pending  before  a  Court  of 
Nisi  Prius.  I  think  the  fact  of  its  being  referred  makes 
no  difference ;  and,  therefore,  it  appears  to  me  only  reason- 
able that  the  present  rule  should  be  made  absolute.  I  do 
not  by  this  determination  at  all  pre-judge  the  case,  as  the 
question  as  to  the  effect  to  be  attributed  to  such  a  plea 
will  still  remain  open  for  the  consideration  of  the  arbi- 
trator.    The  present  rule  must  be  made  absolute. 

Rule  absolute, 
(a)  5  Taunt.  665;  1  Marsh.  280.  S.  C. 
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Rex  v.  The  Lord  of  the  Manor  of  Agarsdley. 

xC.  F.  RICHARDS  had  obtained  a  rule  nisi  for  a  man-  Where  it  is 
damus  to  the  lord  to  admit  one  Janet  Phillips  on  the  thcrprovfjionfl 
Court  roll,  as  tenant  of  certain  lands,  called  Raven's  Nest,  ^f|j*^/  *  27 
within  the  said  manor^  upon  an  affidavit,  which  set  forth   >  claimant's  ti- 
the title  of  the  applicant ;  tracing  his  pedigree  from  one  hold  is  barred 
James  Phillips,  who  died  in  possession  of  the  said  lands  fhe  court  wiiT*^' 
in  1795,  and  stating  further,  that,  on  the  death  of  James  "®*  *^®*"P«*  ^^« 
PhiUips,   one  John   Osborne   had   been  wrongfully  ad-  damus  to  admit 
mitted  by  the  lord,  and  had  become  party  to  a  contract     *"* 
for  the  sale  of  the  lands  to  one  Colton,  who  had  entered 
under  the  agreement,  but  which  was  never  completed,  and 
had  remained  in   possession  ever  since.     The  affidavit 
further  stated,  that,  about  two  years  ago,  proclamations 
had  been  made  at  the  manor  court  for  the  customary  heir 
of  the  said  James  Phillips. 

«/•  C.  Talbot  now  shewed  cause,  upon  the  affidavit  of 
the  steward  of  the  manor,  from  which  it  appeared  that,  in 
1809,  John  Osborne,  referred  to  in  the  affidavit  of  the 
applicant,  had  brought  an  ejectment,  the  object  of  which 
was  to  try  the  question  of  heirship  to  James  Phillips,  and 
in  that  action  he  obtained  a  verdict  which  had  never  been 
impeached;  that,  in  181 1,  the  death  of  James  Phillips 
was  duly  presented  by  the  homage,  and  proclamation  made 
for  his  customary  heirs,  and  John  Osborne  was  thereupon 
admitted ;  that,  upon  his  death,  his  devisee  was  admitted 
in  18^0;  and  that,  on  her  death  in  18^,  intestate,  and  no 
heir  appearing,  the  lord  had  claimed  and  received  rent  of 
Colton,  who  had  paid  rent  to  her.  It  was,  moreover, 
denied  that  any  proclamations  had  been  made  since  1811 
for  the  heir  of  James  Phillips. 

Upon  these  facts  it  was  contended,  that  the  applicant 
was  not  entitled  to  compel  admittance;  first,  because  it 

c  2 


20 


CASES  IN  TAB  PRACTICE  COURT,  K.  B. 


1836. 


was  unnecessary,  since  be  might  bring  ejectment  to  try 
bis  title,  before  admittance — Rex  ▼•  Bennett  {a) ;  which 
case  it  was  insisted  was  not  overruled  by  Rex  y.  Brewer's 
Company  (6),  according  to  the  report  of  that  case  in  4  Dow- 
ling  &  Ryland,  492.    One  ground  at  least  of  the  decision 
as  reported,  namely,  that  the  heir  could  not  derise  before 
admittance,  is   removed  by  the  recent  case  of  Right  v. 
Banks  (cr),  where  it  was  held   that  he  might   do  so. 
Secondly,  that,  at  all  events,  the  Court  would  not  inter-> 
fere  in  favour  of  an  applicant  whose  claim   had  been 
shewn  to  be  bad  by  his  acquiescence  in  the  adverse  verdict 
of  a  jury.  RexY.Bonsall(d),  Widdawsony.  Harrington  (e)» 
Thirdly,  that  it  would  be  useless  to  accede  to  the  appli- 
cation in  favour  of  a  party  whose  claim  must  be  barred 
by  the  operation  of  S  &  4  Will.  4,  c  37,  which  applied 
expressly  to  copyhold  as  well  as  freehold  lands  (/),  and 
removed  whatever  doubts  might  have  existed  heretofore 
as  to  the  application  of  the  former  statutes  of  limitation 
to  lands  held  by  this  tenure. 


R.  V.  Richards,  contrd,  insisted  that  Rex  v.  Bennett 
was  overruled  by  the  later  cases,  and,  as  to  the  last  point, 
contended  that  the  effect  of  the  lapse  of  time,  however 


(a)2T.  R.197. 

(6)3B.  &C.  172. 

(c)  2  B.  &  Ad.  664. 

(<0  4  D.  &  R.  825. 

(e)  1  Jac.  &  Walk.  542,  and 
note  to  1  Watk.  Copyholds,  4th 
edit.  297. 

(/}  By  section  1  of  this  statute 
it  is  enacted,  ''That  the  words 
and  expresaons  hereinafter  men- 
tioned, wluch,  in  thdr  ordinary 
signification,  have  a  more  con- 
fined or  a  difierent  meaning,  shall, 
in  this  act,  except  where  ihe  na- 
ture of  the  provision  or  the  con- 


text of  the  act  shall  exclude  such 
construction,  be  interpreted  as 
follows— (that  is  to  say),  the  word 
'*  land  '*  shall  extend  to  manors, 
messuages,  and  all  other  corpo- 
real hereditaments  whatsoever; 
and  also  to  Uthes  (other  than  tithes 
belonging  to  a  spiritual  or  eleemo- 
synary corporation  sole) ;  and  also 
to  any  share,  estate,  or  interest  in 
them  or  any  of  them,  whether  the 
same  shall  be  a  freehold  or  chattel 
interest,  and  whether  freehold  or 
copyhold,  or  held  according  to 
any  other  tenure." 
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material  it  might  prove  hereafter,  ought  not  to  be  con-         1836. 
sidered  in  this  stage  of  the  proceedings ;  and  that  a  party       ^    " 
claiming  as  heir  was  entitled  as  of  course  to  be  admitted. 


9. 
AOABDSLBT. 


C0LBRIDGE9  J. — I  do  not  see  any  necessity  for  making 
this  rule  absolute,  in  order  to  enable  the  applicant  to  try 
his  title.  It  seems  to  me  that  he  is  wholly  out  of  time  in 
making  this  application.  By  the  provisions  of  the  3  &  4 
Will.  4,  c.  27,  it  appears  that  his  claim  to  this  property  is 
barred  by  time.  I  shall  not,  therefore,  grant  the  writ  of 
mandamus  now  prayed*  I  do  not,  however,  prejudice  his 
right  to  try  his  title  by  refusing  the  writ.  The  rule  must 
therefore  be  discharged. 

Rule  dbcharged. 


Granger  v.  Fry. 

fw  16  HTM  AN  moved  for  an  attachment  against  the  in  order  to  ob- 

sheriff  for    not    returning   the   writ.       It    had   become  mentagiintt  ~ 

returnable  in  vacation,  and  a  Judge's  order  obtained  for  ^tretuminga 

its  return.     A  copy  of  the  order  had  been  served,  but  the  ^^^  pursuant 

.  ^  to  a  Judge's 

original  not  shewn.    The  question  therefore  was,  whe-  order,  the  origi- 
ther  an  attachment  could  issue  under  the  circumstances,  beshewnat^ 
In  the  ordinary  case  of  applying  for  an  attachment,  the  timeoficrvinga 
original  order  must  be  shewn,  but  perhaps  the  case  of  a 
sheriff  was  different.     He,  being  an  officer  of  the  Court 
whose  process  he  was  required  to  execute,  was  bound  to 
obey  it  without  being  required  to  do  so  by  an  order. 

Williams,  J.,  (after  consulting  Mr.  Hill,  the  clerk  of 
the  rules). — I  think  the  original  should  have  been  shewn,  in 
order  to  entitle  the  party  to  an  attachment  against  the 
sheriff  for  not  obeying  the  order. 

Rule  refused. 
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Where  a  plain- 
tiff has  given  a 
peremptory 
undertaking 
to  try  at  a  par- 
ticular assize, 
and  he  is  pre- 
vented from 
fulfilling  it  by 
the  sudden  ill- 
ness of  the 
Judge,  that  is 
not  a  sufficient 
excuse  to  pre- 
vent the  de- 
fendant from 
obtaining  judg-p 
ment  as  in  case 
of  a  nonsuit 
absolute. 


Ward  v.  Turner. 

m 

rV HITEHURST  shewed  cause  against  a  rule  nisi  ob- 
tained by  G.  T.  White,  for  setting  aside  a  rule  absolute 
for  judgment  as  in  case  of  a  nonsuit^  which  had  been  ob- 
tained by  the  defendant.  It  appeared  from  the  affidavits, 
that  the  plaintiff  had  not  proceeded  to  trial  at  the  Spring 
Assizes  of  1835,  pursuant  to  his  notice.  In  the  following 
Trinity  Term,  a  rule  for  judgment  as  in  case  of  a  non- 
suit was  obtained  by  the  defendant.  '  Cause  was  shewn 
against  it,  and  the  rule  was  ultimately  discharged  on  a 
peremptory  undertaking  given  by  the  plaintiff  to  proceed 
to  trial  at  the  then  next  Summer  Assizes.  Pur^ant  to 
his  undertaking  the  cause  was  taken  down  to  the  assizes ; 
but,  Mr.  Justice  Vaughan  becoming  suddenly  ill,  it  could 
not  be  tried,  and  was  accordingly  made  a  remanet.  In  the 
following  term,  no  application  was  made  by  the  plaintiff  to 
enlarge  his  peremptory  undertaking,  but,  after  giving  no- 
tice  of  trial  for  the  last  Spring  Assizes,  the  record  was 
withdrawn.  In  the  present  term  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit  was  drawn  up  on 
reading  the  rule  of  the  previous  Trinity  Term.  The 
object  of  the  present  rule  was  to  set  aside  the  judgment 
signed  pursuant  to  that  rule.  It  was  contended  that  the 
defendant  was  entitled  to  retain  his  judgment  as  in  case 
of  a  nonsuit.  Having  given  a  peremptory  undertaking 
he  had  bound  himself,  under  any  circumstances  which 
might  occur,  to  try  his  cause  pursuant  to  it.  The  occur- 
rence of  an  event  which  was  not  under  his  control  did 
not  furnish  an  excuse  for  not  fulfilling  the  undertaking. 
The  proper  course  for  him  to  have  pursued  was  to  have 
applied  to  the  Court  for  an  enlargement  of  the  peremptory 
undertaking.  The  Court  might  then  have  determined 
whether,  under  the  circumstances  laid  before  it,  the  ap- 
plication ought  to  be  granted.     The  rule,  as  laid  down  in 


Turner. 
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Gilbert  ▼.  Kirkland  (a),  that,  where  a  plaintiff  has  once 
taken  his  cause  down  to  the  assizes,  and  it  has  been  made  ward 
a  remanet,  the  defendant  cannot  obtain  judgment  as  in 
case  of  a  nonsuit,  did  not  apply  to  the  present  case,  for  there, 
no  peremptory  undertaking  had  been  given.  In  addition 
to  this,  the  defendant  must  be  considered  as  entitled  to 
his  judgment  on  the  ground  of  the  second  default  commit- 
ted by  him  in  withdrawing  his  record,  at  the  last  Spring 
Assizes.  From  the  case  otDyke  v.  Edwards  ((),  it  might 
be  inferred  that  the  second  default  under  such  circum- 
stances entitled  the  defendant  to  judgment  as  in  case  of  a 
nonsuit. 

G.  T.  White f  in  support  of  the  rule,  contended  that  the 
decision  in  the  case  of  Gilbert  v.  Kirkland  was  clearly  in 
support  of  the  present  application.  The  non-existence  of 
a  peremptory  undertaking  in  that  case  made  no  substan- 
tial difference  in  the  question.  A  sufficient  excuse  for 
not  fulfilling  it  was  supplied  by  the  sudden  and  unex- 
pected illness  of  the  Judge  who  was  to  have  tried  the 
cause.  All  that  the  plaintiff  had  undertaken  to  do  was 
''  to  bring  on  the  cause  to  be  tried  at  the  next  assizes.'* 
That  which  the  plaintiff  had  undertaken  to  do  had  been 
done  by  him.  As  to  the  supposed  second  default,  the  de- 
fendant could  not  now  avail  himself  of  that,  as  the  judg-> 
ment  absolute  had  been  obtained  on  reading  the  rule  made 
in  the  previous  Trinity  Term.  Under  those  circum- 
stances, he  could  not  avail  himself  of  what  had  subse- 
quently taken  place. 

CoLEiliDOB,  J.-— I  think  that  when  the  facts  of  this  case 
are  looked  into,  it  will  be  seen,  that  the  case  of  Gilbert  v. 
Kirkland  has  nothing  to  do  with  it.  In  order  to  ascertain 
whether  it  has,  let  us  consider  the  circumstances  under 

(a)  Ante,  Vol.  2,  p.  153.  {i>)  Ante,  Vol.  2,  p.  53. 
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which  a  rule  for  judgmeiit  as  in  case  of  a  nonsuit  may  be 
obtained.  That  is  a  rule  given  by  the  statute  14  Geo.  ^, 
c.  ITy  when  the  plaintiff  neglects  to  carry  hb  cause  down 
for  trial  according  to  the  practice  of  the  Courts.  Now, 
in  an  early  case.  King  y.  PippeU{a\  it  was  held,  that, 
when  once  the  plaintiff  had  taken  the  cause  down  for  trial, 
the  defendant  was  not  entitled  to  judgment  as  in  case  of  a 
nonsuit  for  a  second  default,  but  must  resort  to  his  re- 
medy by  carrying  the  cause  down  by  proviso.  The  case 
of  Gilbert  v.  Kirkland  decides  no  more  than  this,  that, 
where  the  plaintiff  has  once  taken  down  his  cause  for  trial, 
it  does  not  signify  whether  he  afterwards  is  passive,  and 
takes  no  step  in  the  cause,  or  whether  he  gives  notice 
of  trial,  and  abandons  it;  and  that  the  defendant  in  nei- 
ther case  is  entitled  to  move  for  judgment  as  in  case  of  a 
nonsuit  on  the  ground  that  the  plaintiff  has  once  taken 
down  the  cause  for  trial  according  to  the  course  and  prac- 
tice of  the  Court,  and  that  therefore  the  statutable  mode 
of  proceeding  is  taken  away. 

Here,  the  plaintiff  had  failed  to  take  the  cause  down 
for  trial,  and  been  in  djsfault,  and  the  defendant  conse- 
quently had  a  right  to  his  remedy  under  the  statute,  and 
had  a  rule  nisi  accordingly.  That  rule  was  discharged, 
not  because  it  was  improperly  obtained,  but  on  condition 
of  the  plaintiff  undertaking  to  try  the  action  at  the  next 
Assizes ;  so  that  the  facts  of  this  case,  and  that  of  Gilbert 
V.  Kirkland  are  different.  Then  comes  the  question,  whe- 
ther there  was  any  default  on  the  part  of  the  plaintiff  at  the 
next  Assizes.  ^In  one  sense  there  was  none,  as  there  was  no 
moral  fault,  and  no  neglect  on  his  part;  but,  in  the  sense 
of  a  condition,  it  was  a  peremptory  undertaking  to  be  re- 
sponsible, though  he  had  no  control  over  the  circum- 
stances which  prevented  the  trial.  The  plaintiff  should  have 
applied  in  Michaelmas  Term  to  enlarge  his  peremptory 

(a)  1  T.  R.  492. 
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undertaking,  and  if  that  had  been  done,  no  doubt  the  1836. 
Court  would  have  looked  into  all  the  facts  of  the  case. 
The  only  use  of  the  subsequent  default  is  to  see  how  far 
the  plaintiff  may  be  excused,  and  whether  he  is  entitled  to 
an  extension  of  time.  I  think,  therefore,  the  case  of  Gft^ 
bert  y.  Kirkland  does  not  apply,  and  that  it  was  not  an  ir- 
regularity for  the  defendant  to  sign  judgment  as  in  case  of 
a  nonsuit  two  terms  after ;  and,  as  at  present  the  case  ap- 
pears before  the  Court,  I  do  not  see  on  the  facts  that  the 
plaintiff  is  entitled  to  further  time  to  try  the  cause. 

Rule  discharged. 


Jkju,  A  /^X^.^  /T^^^. 
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Od  a  reference 
to  arbitratioD  of 
an  action  of 
ejectment  and 
all  matters  in 
difference  be- 
tween the  par- 
ties, the  arbi- 
trator directed 
that  a  sum  of 
50^  should  be 
paid  by  the 
lessor  of  the 
plaintiff  to  the 
defendants  by 
way  of  compen- 
sation for  certun 
buildings  erect- 
ed by  them,  and 
that  a  verdict 
should  be  en- 
tered for  the 
former.  On  mo- 
tion, the  Court 
directed  the 
sum  awarded  to 
the  defendants 
to  be  set  off 
against  the  costs 
of  the  lessor  of 
the  plaintiff, 
saving  the  lien 
of  their  attor- 
ney. 


Dob  d.  Swinton  9.  Sinclair  and  Others. 

JL  HIS  was  an  action  of  ejectment,  which,  with  all  mat- 
ters in  difference  between  the  parties,  had  been  referred 
to  an  arbitrator,  and  who  had  awarded  in  favour  of  the 
lessor  of  the  plaintiff,  but  had  directed  two  sums  of  30iL 
and  20/.  to  be  paid  by  him  to  the  defendants  by  way 
of  compensation  for  certain  erections  on  the  demised 
premises. 

G.  71  White,  in  Hilary  Term,  obtained  a  rule  nisi  to  set 
off  the  above  sums  against  the  costs  of  the  lessor  of  the 
plaintiff  in  the  action  of  ejectment. 

Hvmfrey  and  Heaion  shewed  cause. — They  produced  an 
affidavit  made  by  the  defendant's  attorney,  wherein  it  was 
sworn  that  a  greater  sum  than  50/.  was  due  to  him  from 
his  clients ;  and  submitted,  that,  inasmuch  as  the  payment 
of  the  money  was  made  a  condition  by  the  award,  it  should 
have  been  paid  before  any  question  as  to  costs  could  arise, 
and  therefore,  even  as  between  the  parties,  it  could  not 
properly  form  the  subject  of  a  set-off;  and  that,  at  all 
events,  the  attorney's  lien  exceeding  the  sum  awarded  to 
the  defendants,  he  would  have  been  entitled  to  retain  it 
as  against  all  the  world.  They  referred  to  Newton  ▼• 
Newton  (a)  and  Watson  v.  Maskell{b),  and  to  1  Reg.  Gen. 
Hilary  Term,  2  Will.  4,  s.  93  (c). 

(a)  1  M.  &  Scott,  366 ;  8  Bing.      366,  727;  ante,  Vol.  2,  p.  10. 
202;  ante,  Vol.  1,  p.  264.  (a)  Ante,  Vol.  I,  p.  196. 

(6)  1  Scott,  286 ;  I  New  Cases, 
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6.  T,  White^  in  support  of  his  rule. — As  betwe^i  the  1836. 
parties  themselves^  the  set-off  is  clearly  allowable — Doed. 
Hope  V.  Carter  (a) :  the  only  question  is^  as  to  how  far  it  is 
affected  by  the  attorney's  lien.  In  Howell  v.  Harding  (b ), 
it  was  heldy  that  the  plaintiff  is  entitled  to  set  off  interlocu- 
tory  costs  in  the  same  cause  payable  by  him  to  the  de- 
fendant^  against  the  debt  and  costs  recovered  by  him  on 
the  final  result  of  the  cause,  notwithstanding  the  objection 
of  the  defendant's  attorney  on  the  ground  of  his  lien, 
which  only  attaches  on  the  general  result  of  the  costs  &c. 
of  the  cause.  George  v.  Elston  (c)  follows  up  and  em- 
bodies the  principle  there  laid  down :  there,  a  verdict  was 
found  against  one  of  three  defendants  and  in  favour  of  the 
other  two,  and  this  Court  deducted  the  costs  of  the  two 
out  of  the  plaintiff's  costs  and  damages  against  the  one, 
without  regard  to  the  plaintiff's  attorney's  lien.  And  in 
Figee  v.  Adams  (d),  it  was  held,  that,  if  upon  the  reference 
of  an  action  in  this  Court,  the  arbitrator  award  the  costs 
of  a  nonsuit  to  be  paid  by  the  one  party,  and  a  larger  sum 
to  be  paid  as  a  debt  by  the  other  party,  the  party  awarded 
to  pay  the  smaller  sum  is  entitled  to  a  set-off,  without 
motion. 

Per  Curiam. — We  think  the  rule  in  this  case  must  be 
made  absolute,  saving  the  lien  of  the  defendant's  attorney 
for  costs  in  the  suit.  The  first  question  is  whether  these 
damages  are  properly  the  subject  of  a  set-off.  Newton  v. 
Newton  is  an  authority  to  shew  that  they  are.  There,  by 
an  order  of  Nisi  Prius,  it  was  agreed  that  a  verdict  should 
be  entered  for  the  plaintiff  for  nominal  damages  and  the 
costs  of  the  action,  and  that  the  plaintiff  should  pay  the 
defendant  a  sum  of  70/.  due  to  her  from  him :  and  the 
Court  permitted  the  70/.  to  be  set  off  against  the  costs  in 

(a)lM.&Scott,6165  8Bing.  (c)  Ante,  Vol.  3,  p.  419;  1 
390.  New  Gases,  513. 

(h)  8  East,  362.  (d)  4  Taunt.  632. 
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the  cause.  If  the  50/.  awarded  in  this  case  can  properly 
be  considered  as  in  the  nature  of  damages,  thei^  is  an  end 
of  the  question.  The  case  seems  to  us  to  fiEiU  within  the 
spirit  of  the  rule  referred  to. 

Rule  absolute  accordingly. 


MeOGS  0.  BfNNS. 


calling  on  the  plaintiflF's  late  attorney  to  shew  cause  why  he 
should  not  pay  to  the  plaintiff  or  to  his  present  attorney 
the  sum  of  9/.  6s.  Gd,^  with  the  costs  of  the  motion.  From 
the  affidavits  in  support  of  the  application  it  appeared 
that  the  defendant  was  an  attorney  of  the  Court  of  King's 
Bench;  that  Mr.  Healey^  the  plaintiff's  late  attorney^  on 


A  bailable  writ   JUOMPAS,  Serjt.,  on  a  former  day,  obtained  a  rule 

having  been 
sued  out  of 
this  Court 
against  an  at- 
torney of  the 
King's  Bench, 
he,  after  some 
attempts  to 
compromisei 
obtained  a 
Judge's  order 

to  stay  the  pro-    the  5th  of  September,  1835,    issued    bailable    process 
payment  of  the    against  the  defendant;  that,  after  a  sum  of  30/.  had  been 

debt  and  such 
costs  as  the 
prothonotary 
should  under 
the  circumstan- 
ces think  rea- 
sonable.    The 
prothonotary 
having  allowed 
the  costs  of 
bailable  pro- 
cess : — Held, 
that  the  parties 
were  concluded 
by  his  determi- 
nation. 

The  writ  issued  on  the  5th  September,  and  was  sent  to  the  under-sheriff  of  Hants  on  the  16th 
October.  The  order  for  a  stay  of  proceedings  was  made  on  the  20th,  on  which  day  the  plaintiff's 
attorney  wrote  to  the  under-sheriff  at  Winchester,  desiring  to  be  informed  what  was  the  amount 
of  Ids  and  the  officer's  charges,  and  informing  the  under-sheriff  that  a  Judge's  order  had  been 
obtained  for  staying  the  proceedings.  The  debt  and  costs  were  paid  on  &e  31st  of  October. 
On  the  4th  of  November,  the  defendant  was  arrested  on  the  same  writ  in  Hampshire,  and  gave 
a  bail-bond.  A  Judge's  order  having  been  obtained  for  cancelling  the  bail-bond^  with  costs,  and 
those  costs  having  been  paid  by  the  plaintiff,  he  obtained  a  rule  calling  upon  his  attorney  to  shew 
cause  why  he  should  not  repay  to  him  the  sum  so  paid  for  costs: — Hetd,  that  the  attorney  had 
not  under  the  circumstances  been  guilty  of  such  a  degree  of  negligence  as  to  render  him  liable 
—at  least  on  motion. 


paid  to  Mr.  Healey  on  account  of  the  .debt  and  costs  in 
the  action,  a  summons  was  taken  out  to  stay  proceedings 
on  payment  of  the  balance  of  the  debt,  together  with  the 
costs  of  a  serviceable  writ  only ;  that,  on  the  ^th  October^ 
an  order  was  thereupon  made  by  Gaselee,  J.,  for  staying 
the  proceedings  upon  payment  of  the  debt,  75/.  16«.  7|(i, 
together  with  such  costs  as  the  prothonotary  should  think 
right  under  the  circumstances;  that  the  costs  were  ac- 
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cordingly  taxed,  and  the  debt  and  costs  (7/.  Is.)  paid  to  1836. 
Healey  on  the  Slst  of  October;  that,  after  the  debt  and 
costs  had  been  so  paid,  viz.  on  the  4th  of  November,  the 
defendant  was  arrested  by  the  sheriff  of  Hants  upon  a 
capias  indorsed  for  105/.  I6s.  7^d.  and  15/.  costs;  that  a 
Judge's  order  was  thereupon  obtained  to  cancel  the  bail- 
bond  given  upon  that  arrest  for  irregularity,  with  costs  to 
be  paid  by  the  plaintiff;  that  these  costs  were  afterwards 
taxed  at  9L  6e.  6d, ;  and  that  that  sum  was  paid  by  the 
pluntiff  to  the  defendant's  agent. 

jP.  Kellff  shewed  cause,  upon  aflSdavits  stating,  that,  on 
the  20th  October,  immediately  after  Mr.  Justice  Gaselee's 
order  was  pronounced,  the  plaintiff's  then  attorney  (Mr. 
Healey)  wrote  to  the  under-sheriff  at  Winchester  a  letter 
to  the  following  effect: — **  Meggs  v.  Binns,  The  defen- 
dant has  this  day  obtained  a  Judge's  order  for  the  stay  of 
proceedings  herein  on  payment  of  debt  and  costs  to  be 
taxed.  Favor  me  with  an  account  of  your  own  and  the 
officer's  charges."  That,  on  the  ^rd  of  October,  Hea- 
ley received  from  the  under-sheriff  a  letter  in  answer  as 
follows: — **  Meggs  v.  Binns.  My  charges  for  warrant, 
&c.,  are  8«.,  and  the  officer's  1/.  1^.,  which  I  shall  feel 
obliged  by  your  paying  to  my  deputies,  Messrs.  Hicks  & 
Braikenridge."  That,  on  the  Slst  he  attended  with  the 
defendant's  agent  before  the  prothonotary  to  tax  the 
costs ;  that  the  prothonotary  allowed  the  costs  of  a  baiU 
able  capitMS,  which  costs  were  paid  by  the  defendant 
without  objection ;  that  the  defendant  was  not  an  attor- 
ney of  this  Court ;  that  a  bailable  writ  was  issued  at  the 
express  desire  of  the  plaintiff,  and  transmitted  to  the 
sheriff  of  Hants  on  the  16th  of  October;  that  Healey,  in 
his  instructions  to  the  under-sheriff,  directed'  him  to  issue 
a  warrant,  but  did  not  state  the  name  or  residence  of  any 
officer  or  other  person  to  whom  it  was  to  be  sent,  but  de- 
sired the  under-sheriff  to  give  the  defendant  credit  for 
the  30/.  paid  on  account. 
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1836.  An  action  on  the  case  will  not  lie  against  a  party  suing 

out  a  writ  if  be  neglect  to  countennand  it  aflter  payment 
of  the  debt  and  costs,  at  least  malice  must  be  averred — 
Scheibely.  Fairbain{a),  Page  v.  Wiple{b)i  and  the  Court 
will  not  indirectly  give  a  relief  on  motion  that  a  party  would 
not  be  entitled  to  in  an  action.  Here,  the  attorney 
has  done  all  that  he  was  bound  to  do,  to  prevent  the  ar- 
rest: it  was  the  defendant's  duty  to  require  a  counter- 
mand. 

BotnpaSi  Serjt.,  in  support  of  his  rule. — It  may  be  con- 
ceded that  a  defendant  cannot  complain  of  the  absence 
of  a  countermand  where  he  does  not  ask  for  it,  and  where 
the  debt  and  costs  are  paid  by  mere  arrangement  be- 
tween the  parties :  but  the  case  is  different  where,  as  here, 
the  payment  is  made  under  the  order  of  a  Judge ;  for, 
in  that  case,  it  is  the  plaintiff's  duty  to  obey  that  order 
by  staying  the  proceedings ;  he  is  guilty  of  a  contempt  if 
he  does  not  do  so.  The  plaintiff's  attorney  ought  not  to 
have  issued  bailable  process  at  all. 

TiMDAL,  C.  J. — The  parties  having  been  before  the 
prothonotary,  and  the  costs  of  bailable  process  having  been 
allowed,  and  not  objected  to,  I  think  the  time  for  moot- 
ing that  objection  is  gone  by.  The  only  question  there- 
fore is,  whether  or  not  the  plaintiff  ought  to  recover  from 
Healey,  his  late  attorney,  the  dL  6s.  6d*  which  he  (the 
plaintiff)  has  been  compelled  to  pay  to  the  defendant  un- 
der the  second  Judge's  order.  To  entitle  the  plaintiff  to 
succeed  in  this  motion,  it  should  be  made  appear  to  us 
that  the  attorney  against  whom  the  application  is  made 
has  been  guilty  of  gross  negligence.  If  any  doubt  exists, 
he  has  a  right  to  have  the  matter  submitted  to  a  jury. 
Upon  looking  at  the  facts  sworn  to  on  both  sides,  I  am  of 

(a)  1  B.  &  P.  388.  {b)  3  East,  314. 
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opinion  that  there  is  not  such  clear  evidence  of  negligence  1836. 
on  his  part  as  will  justify  us  in  interfering  in  a  summary 
manner.  It  appears  that  the  writ  issued  on  the  dth  of 
September;  that  a  considerable  period  was  allowed  to 
elapse  before  the  defendant  took  any  steps  to  effect  a 
settlement;  and  that  it  was  not  until  the  20th  October 
that  the  order  was  obtained  for  staying  the  proceed- 
ings on  payment  of  debt  and  costs.  Upon  this  state  of 
facts^  the  first  observation  that  arises  is,  that  the  pro- 
ceedings are  not  stayed  upon  an  order  of  this  description 
until  the  debt  and  costs  are  actually  paid.  The  pay- 
ment took  place  on  the  Slst  of  October :  and  the  question 
is  whether  Healey^  in  omitting  to  countermand  his  in- 
structions to  the  sheriff  of  Hants,  has  been  guilty  of  such 
a  degree  of  negligence  as  would  deprive  him  of  any  de- 
fence to  an  action  for  a  malicious  arrest.  The  writ  was 
sent  to  the  under-sheriff  of  Hampshire^  on  the  16th  of 
October.  On  the  SOth,  after  Mr.  Justice  Gaselee's  order 
was  made,  Healey  wrote  to  the  under-sheriff  to  ascertain 
the  amount  of  his  charges.  At  this  time  he  had  no 
right  to  interpose  and  prevent  the  writ  being  executed  : 
it  would  have  been  a  breach  of  his  duty  to  his  client  so  to 
have  done.  It  is  to  be  observed  also  that  Healey  had  no 
knowledge  of  the  oflScer,  and  therefore  could  only  com- 
municate with  the  under-sheriff.  If  he  had  written  to 
the  under-sheriff  on  the  2nd  of  November  (the  first  being 
Sunday)  to  apprise  him  that  the  debt  and  costs  had  been 
paid,  who  is  to  say  that  the  oflScer  was  so  near  at  hand 
that  the  under-sheriff  could  have  communicated  with  him 
to  prevent  the  defendant's  arrest  on  the  4th.  Under 
these  circumstances  I  cannot  say  that  the  attorney  has 
been  guilty  of  gross  negligence.  It  is  at  least  extremely 
doubtful  whether  this  mere  nonfeazance  would  make  the 
attorney  chargeable  at  all.  Is  the  defendant  himself  to 
do  nothing?  I  think  it  was  his  duty  to  ask  for  a  counter- 
mand«     At  the  most,  I  am  of  opinion  (though  even  that 
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1836.  is  by  no  means  clear)  that  there  has  been  a  very  venial 
degree  of  negligence :  but  in  that  the  defendant  himself 
has  been  to  a  certain  extent  a  sharer.  The  rule  must  be 
discharged  with  costs. 

The  rest  of  the  Court  concurring, 

Rule  discharged^  with  costs. 


Clarke  9.  Stocken. 

A  Jodge'i  By  the  3  &  4  Will.  4,  c.  42|  s.  39,  after  reciting  that  it 
revocation  of  '^  expedient  to  render  references  to  arbitration  more 
the  authority      effectual,  it  is  enacted  "  that  the  power  and  authority  of 

of  an  arbitrator,  /  ,         '^  ,  "^ 

under  the  8  &  any  arbitrator  or  umpire  appointed  by  or  in  pursuance  of 
42, 8.  89,'  can-  any  nile  of  Court,  or  Judge'l  order,  or  order  of  Nisi  Prius, 
not  iMue  upon     •  action  now  brought  or  which  shall  hereafter  be 

an  ex  parte  ap-  •'  o 

piicadon.  brought,  or  by  or  in  pursuance  of  any  submission  to  re- 

ference containing  an  agreement  that  such  submission 
shall  be  made  a  rule  of  any  of  his  Majesty's  Courts  of  re- 
cord, shall  not  be  revocable  by  any  party  to  such  refer- 
ence, without  the  leave  of  the  Court  by  which  such  rule 
or  order  shall  be  made,  or  which  shall  be  mentioned  in 
such  submission,  or  by  leave  of  a  Judge;  and  the  arbi* 
trator  or  umpire  shall  and  may  and  is  hereby  required  to 
proceed  with  the  reference  notwithstanding  any  such  re- 
vocation, and  to  make  such  award,  although  the  person 
making  such  revocation  shall  not  afterwards  attend  the 
reference;  and  that  the  Court,  or  any  Judge  thereof,  may 
from  time  to  time  enlarge  the  term  for  any  such  arbitrator 
making  his  award." 

This  cause  was  referred  to  a  barrister.  The  declara- 
tion was  in  assumpsit  for  goods  sold  and  delivered. — Plea, 
the  Statute  of  Limitations.  The  arbitrator  having  in- 
timated an  opinion  adverse  to  the  defendant,  and  having 
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declined  to  state  the  matters  specially  on  the  face  of  his  1836. 
award,  the  defendant  stated  a  case  for  the  opinion  of  the 
Attorney-General.  That  learned  person  thinking  the 
arbitrator  was  mistaken  in  the  opinion  he  had  expressed 
(no  award  had  been  made),  the  defendant,  upon  an  ex 
parte  application,  obtained  from  a  Judge,  in  pursuance 
of  the  statute,  leave  to  revoke  his  submission. 

Alexander^  on  a  former  day,  obtained  a  rule  calling 
ut>on  the  defendant  to  shew  cause  why  the  Judge's 
order  should  not  be  rescinded. 

jR.  V.  Richards  shewed  cause. — The  Court  has  no  autho- 
rity to  do  that  which  this  rule  prays.  The  learned  Judge 
who  made  the  order  was  aware  that  the  application  to 
him  was  ex  parte.  There  is  nothing  in  the  act  to  give 
power  to  the  Court  to  interfere  with  the  order  of  a  Judge, 
or  to  review  his  discretion  in  the  matter.  IBosanquetf  J. 
— The  question  is,  not  whether  the  Court  has  power  to 
review  the  decision  of  the  Judge,  but  whether  the  Judge 
had  power  to  make  the  order  that  has  been  obtained 
from  him,  upon  an  ex  parte  statement.]  There  are  many 
cases  wherein  Judge's  orders  are  obtained  upon  ex  parte 
applications:  as,  where  it  is  sought  to  arrest  a  defendant 
a  second  time  for  the  same  cause  of  action,  or  in  trover, 
&C.  If  the  leave  of  the  Court  or  a  Judge  to  revoke  the 
submission  must  in  all  cases  be  made  on  a  rule  nisi  or 
npon  summons,  and  upon  hearing  both  parties,  the  rule 
nisi  or  the  summons  will  operate  as  a  notice  to  the  arbi-* 
trator  to  make  his  award.  Besides,  if  the  Court  rescind 
this  order,  will  the  authority  of  the  arbitrator,  which  has 
been  put  an  end  to  by  the  order,  revive  ?  Jf  not,  the  re* 
seinding  of  the  order  will  be  useless. 

TiMDAL,  C.  J. — The  only  question  now  before  us  is 
whether  or  not  the  order  .that  has  been  made  by  the 
VOL.  v.  D  D.  p.  c. 
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1836.        learned  Judge,   giving   the  defendant   leave  to  revoke 
Clarke       ^^  submission  in  the  case*  ought  to  be  set  aside.    Upon 
«•  the  best  construction  I  am  able  to  put  upon  the  statute,  I 

think  the  order  should  be  set  aside.  The  39th  section  of 
the  3  &  4  WilL  4,  c.  40,  takes  away  the  right  to  revoke 
the  submission,  except  on  leave  obtained  from  the  Court 
or  a  Judge.  It  appears  to  me  that  no  order  can  be  pro* 
nounced  by  the  Court  or  by  a  Judge  unless  both  parties 
have  been  heard*  Inasmuch  therefore  as  in  this  case  the 
order  was  obtained  in  the  absence  of  the  plaintiff,  it  is 
the  same  thing  as  if  the  order  had  never  been  pronounced 
at  all.  What  may  be  the  effect  of  rescinding  the  order 
will  be  seen  hereafter. 

Park,  J. — In  upholding  an  order  obtained  as  this  has 
been,  we  should  be  acting  against  the  first  principle  of 
justice.  I  have  always  understood,  that,  before  a  party '4 
rights  are  to  be  concluded  by  a  rule  or  order,  an  oppor- 
tunity must  be  given  to  him  to  be  heard.  The  case  of 
arrest  is  different:  there,  if  the  defendant  had  notice  of 
the  application,  he  would  of  course  abscond.  But,  with 
respect  to  the  application  for  leave  to  revoke  a  submisrion 
operating  as  notice  to  the  arbitrator  to  expedite  the  pub* 
Hcation  of  his  award,  that  supposes  gross  corruption  and 
partiality  in  him,  and  that  I  never  will  impute  to  any  arbi* 
trator,  whettier  lawyer  or  layman. 

Vauqhan,  J. — The  provision  in  question  W  a  very 
wholesome  one,  and  highly  conducive  to  justice  and  the 
saving  of  expense  to  suitors.  Cases  formerly  were  fircH 
quent  where  one  party  having  contrived  to  leam  the 
seQse  of  the  arbitrator,  the  submisaioo  waa  ivimediately 
revoked.  Now,  the  revocation  ci^p  only  be  effected  by 
the  order  of  the  Court  or  of  a  Judge ;  and  according  to  every 
principle  of  law  and  justice,  this  l^ave  should  never  be 
granted  ex  parte.     With  respect  to  tb«  authority  of  tb« 
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Coart  to  review  the  deddon  of  the  Judge,  I  think  it      ^036. 
clearly  esists.     Seeing  the  quantity  and  importanoe  of  the 
business  that  is  now  transacted  at  chambers^  I  think  it  of 
great  importance  that  there  should  in  all  cases  be  a  liber- 
ty of  appeal. 

BosANQUET^  J. — I  am  of  opinion  that  the  authority 
given  by  the  act  to  the  Court  or  a  Judge  is  in  no  case  to 
be  exercised  without  notice  to  the  opposite  party.  It  is 
admitted  on  all  hands,  that,  before  this  statute  passed, 
the  frequent  and  groundless  revocation  of  the  authority 
of  the  arbitrator  when  he  was  prepared  to  make  his 
award,  was  an  evil  that  called  for  a  remedy.  It  seems  to 
me,  that,  if  parties  may  now  go  before  a  Judge,  and  upon 
an  ex  parte  statement  obtain  an  order  to  revoke  the  sub- 
mission, all  the  evils  that  existed  under  the  old  practice 
wiU  be  restored.  It  is  suggested  that  there  might  be 
danger  in  giving  notice  of  the  application,  inasmuch  as  it 
would  put  the  opposite  party  on  the  alert,  and  enable  the 
arbitrator  to  defeat  the  application  by  making  his  award 
instanter.  The  Court,  however,  cannot  presume  that  the 
arbitrator  will  act  corruptly.  If  such  a  case  were  to 
arise,  the  proper  course  would  be  to  apply  to  the  Court 

to  set  aside  the  award. 

Rule  absolute. 


S5 


R.  V.  Richards  afterwards  obtained  a  rule  nisi  to  revoke  Quar9  whether 

the  submission ;  against  which  cause  was  shewn  by  Alexan-  of  an  arbitrator 

der;  and  Sir  F.  PollocJc  and  Richards  were  heard  in  support*  !^J|I,^'of  his 

The  ground  upon  which  it  was  suggested  that  leave  to  re-  decwionupon 

,  ,  the  face  of  his 

voke  should  be  given  was,  that  the  arbitrator  had  declined  award,  is 

testate  specially  upon  the  face  of  his  award  the  facts  and  duce^the  c'ourt 

srounda  of  his  decision,  which  the  submission  authorixed  ^^  ^^^t  ^^^^^ 

^^  to  revoke  his 

him  to  do.  authority,  under 

the3&4W.4, 
c.  42,  8.  39. 

The  Court,  expressly  disclaiming  to  lay  down  any  gener- 

d2 
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1836.         al  rule  upon  the  subject,  but  holding  the  application  to 


be  answered  by  the  affidavits  filed  by  the  plaintiff. 


Clarus 

0. 
Stocken.  t^.      I  1     1  1 

Discharged  the  rule. 


HouLDiTCii  and  Another  r.  Swinfen. 

A  motion  to  re-  JtSOMPAS^  Serjt.,  on  a  former  day,  obtained  a  rule 
wVcannot  Calling  upon  the  plaintiffs  to  shew  cause  why  the  outlawry 
be  cnteriained,    }„  ^jjig  ^^se  should  not  be  Set  aside,  on  the  grounds  that 

unless  It  ex-  ^ 

pressiy  appear  the  affidavit  to  hold  to  bail  was  defective,  and  that  the  de-^ 
that  the  attor-  fendant  had  to  the  knowledge  of  the  plaintiff  been  abroad 
ney  making  the   during  the  whole  time  that  the  proceedino[s  in  the  action 

application  is  °  r  o 

duly  authorized  were  pending. 

by  the  outlaw. 

Peiersdorffy  contrd,  submitted  that  the  party  was  not  in 
a  situation  to  be  heard,  inasmuch  as  it  did  not  appear 
upon  the  face  of  the  affidavits  upon  which  the  motion  was 
founded  that  the  attorney  who  assumed  to  act  for  the  de« 
fendant  was  properly  constituted  by  the  defendant.  He 
cited  Plunkett  v.  Buchanan  (a),  where  it  was  held  that  an 
attorney  making  an  affidavit  in  support  of  an  application 
to  reverse  an  outlawry  against  a  defendant  who  does  not 
appear  personally,  must  shew  in  express  terms  that  he  is 
duly  authorized  by  the  outlaw  to  make  the  application. 

The  Court  thinking  the  authority  of  Plunkett  v.  Bu" 
chanan  to  be  decisive, 

Botnpas  submitted  that  the  rule  should  be  discharged 
without  costs,  inasmuch  as  it  would  appear  rather  anoma- 
lous to  visit  with  costs  a  party  whom  the  Court  held  not 
to  be  before  them.  ' 

(fl)  3B.  &  C.  376;  5  D.ft  R.  626. 
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Per  Curiam. — The  party  should  have  come  properly         1836. 


armed :  the  rule  must  be  discharged  with  costs. 


Rule  discharged,  with  costs. 


HOULDITCH 
V. 

SWINFEN* 


The  motion  was  on  a  subsequent  day  renewed,  upon 
amended  affidavits. 

Petersdoiff  shewed  cause. — To  entitle  the  defendant  to 
make  his  rule  absolute  it  is  incumbent  on  him  to  shew 
that  the  affidavit  of  debt  (which  in  this  case,  it  may  be 
conceded,  is  irregular),  is  an  essential  ingredient  in  the 
proceedings  to  outlawry.  That,  however,  is  not  so.  It 
may  be  filed  after  the  proceedings  to  outlawry  are  com- 
plete. In  Tidd*s  Practice  («),  it  is  said ;  "  It  is  not  neces- 
sary that  the  affidavit  should  be  made  before  the  outlawry, 
nor  the  sum  sworn  to  be  indorsed  on  the  capias  utlaga- 
turn ;  but  it  is  sufficient  if  there  be  an  affidavit  before  the 
defendant  is  discharged:  the  Court  having  determined 
that  process  of  outlawry  is  not  within  the  statutes  for 
preventing  frivolous  and  vexatious  arrests."  The  defen- 
dant is,  besides,  in  no  condition  to  make  this  application, 
he  has  no  locus  standi  in  judicio,  until  he  has  appeared — 
Summervil  v.  Waikins  (ft),  Solly  v.  Porbes  (c). 


The  summons 
and  distringas 
given  by  the 
statute  2  Will. 
4f  c.  39,  are  not 
the  only  mode 
of  proceeding 
to  outlawry. 
A  bailable 
capias,  upon 
which  the  de- 
fendant was 
outlawed,  hav- 
ing issued  npon 
a  defective  affi- 
davit—The 
Court,  on  mo- 
tion, reversed 
the  outlawry  on 
payment  of 
costs,  the  de- 
fendant ente; 
ing  a  com- 
mon appear- 
ance. 


BotnpaSs  Serjt.,  in  support  of  his  rule. — Notwithstand- 
ing the  cases  cited,  it  is  clearly  not  necessary  for  the  de- 
fendant to  appear  before  moving  to  reverse  the  outlawry. 
Id  Garland  v.  Noble  {d),  Plunlcett  v.  Buchanan^  Bryan 
V,  Wagstaff{e\  Pigou  v.  Drummond  {/),  no  appearance 


(a)  9th  edit.    p.    IdS—citing 
Foumey  v.  Mlen^  M.  10  G.  2. 
{h)  14  East,  536. 
Cc)  2  Moore,  567. 
(d)  1  Moore,  187. 


(c)8  D.  &R.  208;  5B.  &C. 
314;  R.  &  M.  329;  2  C.  &  P. 
125. 

(/)  1  New  Cases,  154 ;  1  Scott, 
264, 
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1836.         was  entered:   and  in  Chraham  y.  Henry {g\  it  was  ex- 
HouLDiTCB     pi'^S'sly  held  that  the  defendant  need  not  appear  before  he 
».  moves  to  reverse  an  outlawry. 

SWINFBK.  '' 

TiNDAL^  C.  J. — There  are  many  cases  where  the 
Courts  have  imposed  upon  the  party  the  entering  of  an 
appearance  or  the  putting  in  of  special  bail  as  a  condition 
of  the  reversal.  But,  where  the  affidavit  is  defective^  it 
would  seem  very  hard  to  compel  the  defendant  to  put  in 
bail  before  he  could  be  permitted  to  come  to  the  Court  and 
say  that  the  plaintiff  ia  not  entitled  to  have  bail  at  all.  I 
think  the  defendant  ought  to  be  allowed  to  have  the 
outlawry  reversed  on  entering  an  appearance^  and  upon 
payment  of  costs. 

Bompas* — The  defendant  ought  not  to  be  compelled 
to  pay  the  plaintiff  the  costs  of  the  proceedings  that  have 
been  irregularly  taken  against  him.  The  plaintiff  ought 
not  to  have  issued  a  capias :  he  should  have  proceeded  by 
distringas  in  the  mode  pointed  out  by  the  statute  2  Will. 
4,  c.  39-^Fra8er  v.  Case,  S  M.  &  Scott,  720. 

TiNDAL,  C.  J. — ^Notwithstanding  the  defective  affidavit^ 
the  capias  is  still  a  valid  writ*  I  do  not  find  any  words  in 
the  statute  2  WilL  4,  e.  39,  to  compel  a  party  to  pursue  the 
mode  pointed  out  by  that  act  instead  of  proceeding  by 
capias,  the  object  of  which  is  that  he  may  have  the  secu- 
rity of  bail.  This  seems  to  me  to  be  the  ordinary  case  of 
a  party  coming  by  motion  to  reverse  an  outlawry*  And 
this  is  uniformly  done  only  on  payment  of  costs.  The 
Court  generally  superadds  that  the  party  shall  put  in 
bail  to  the  amount  sworn  to ;  but,  inasmuch  as  the  aflSda- 
vit  here  is  defective,  that  condition  may  be  dispensed 
with.    The  justice  of  the  case  will  I  think  be  attained  by 

(g)  1  B.  &  Aid.  131. 
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letting  aside  the  outlawry  on  payment  of  costsi  and  on         1636. 
the  defendant's  entering  an  appearance.  Houlditch 

SiriiiPSN. 

Tne  rest  of  the  Court  concnrnng, 

Rule  absolute  accordingly* 


Lyno  V,  Sutton. 

X  HIS  cause  and  all  matters  in  difference  between  the  Where  a  cause 
parties  were  referred  to  an  arbitrator.  The  arbitrator,  "verd^  enter- 
in  the  course  of  the  last  vacation,  directed  a  verdict  to  be  ?^»  ■  raotion  to 

impeach  the 

entered  for  the  plaintiff  on  the  second  count  of  the  de-  award  must  be 
claration,  with  30/.  damages.  the  first  four 

days  of  the  ibl« 
towing  term. 

Mansel,  on  a  fdfmer  day,  obtained  a  rule  nisi  to  refer 
back  to  the  arbitrator,  on  the  ground  that  he  had  omitted 
to  make  any  award  touching  a  point  in  equity  which  was 
one  of  the  matters  in  difference  referred  to  htm. 

Manning,  contra,  objected  that  the  application,  not 
having  been  made  within  the  first  four  days  of  the  Term, 
could  not  be  entertained.  He  relied  on  Borrowdaile  ▼. 
HUchener  (a),  where  it  was  held,  that,  if  a  verdict  for 
a  plaintiff  be  taken  at  Nisi  Prius,  subject  to  the  award  of 
an  arbitrator^  and  the  award  be  made  before  the  Term, 
<he  defendant  can  only  impeach  it  within  the  first  four 
days  of  the  Term. 

Manself  in  support  of  his  rule,  submitted  that  the  rule 
upon  which  Borrowdaile  V.  Kichener  turned  applied  only 
to  cases  where  it  was  sought  to  impugn  the  verdict: 
whereas,  heye,  if  the  equitable  jurisdiction  of  the  Court 
failed  the  plaintiff,  he  would  altogether  lose  his  remedy 

(a)  3  Bos.  &  Pull.  -44. 
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in  equity  for  that  upon  which  the  arbitrator  had  omitted 
to  adjudicate. 

Per  Curiam. — If  the  point  suggested  was  intended  to 
to  be  referred^  and  by  mistake  was  not  referred,  the 
plaintiffis  not  concluded.  The  application  should  have 
been  made  within  the  first  four  days.  We  ought  to  be 
very  tenacious  of  relaxing  the  rule. 

Rule  discharged,  without  costs*    . 


Upon  writs  of 
inquiry  before 
the  aheriff, 
where  the  da- 
mage! are  un- 
der 20L,  the 
costs  are  taxed 
on  the  same 
scale  as  upon 
trials  before  the 
sheriff. 


Hoopp£LL  V,  Leigh. 

X  HIS  was  an  action  of  covenant  for  non-repair  of  the 
demised  premises.  The  defendant  suffered  judgment  by 
default,  and  the  damages  were  assessed  upon  a  writ  of 
inquiry  before  the  sheriff  of  Exeter^  at  ISL  \2s.  The 
prothonotary  having  taxed  the  costs  according  the  re- 
duced scale  directed  by  the  rule  of  Hilary  Term,  1834(a), 
applicable  to  trials  before  the  sheriff. 

Hoggins,  for  the  plaintiff,  moved  that  the  officer  might 
review  his  taxation.  He  contended  that  the  directions  in 
question  did  not  apply  to  writs  of  inquiry. 

The  prothonotaries  stated  that  it  was  the  practice 
in  the  office  to  tax  the  costs  upon  writs  of  inquiry  before 
the  sheriffj  where  the  damages  were  less  than  20Li  upon 
the  same  principles  as  in  cases  tried  before  the  sheriff  un- 
der the  statute  3  &  4  Will.  4,  c.  42,  ss.  17—20. 

The  Court  said  that  the  directions  referred  tq  did  not 


Ante,  Vol  2,  p.  487. 
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apply  to  writs  of  inquiry ;  but  inasmuch  as  it  appeared  to         1836. 

have  been  the  practice  in  the  office  to  tax  such  costs  upon  „    " 
the  like  principle^  the  rule  was  o. 

liefused. 


Cole  and  Another  v.  Le  Sovef  and  Another, 

ASSUMPSIT  for  money  paid,  for  interest^  and  for  inassumpnt 
money  due  upon  an  account  stated.  to'th^''^^o7the 

Pleas — ^first,  non  assumpsit — secondly ^  as  to  173/.  5*.  defendants, 

_-,  ^  .!/»  11-1  ^^y  pleaded 

parcel  of  the  sums  of  money  m  the  first  and  third  counts  specially  dr- 
mentioned,  and  the  promises  in  the  declaration  mentioned  ahewing^^at 
so  far  as  rehted  to  the  said  sum  of  173/.  5^.— that,  there*  fhe  policy  of 

insurance  in  re- 

tofore,  and  before  the  plaintiffs  were  retained  or  employed  spect  of  whicii 
as  thereinafter  mentioned,  certain  goods  of  a  large  value,  were  m^e°had 
to  wit,  of  the  value  of  5000/.,  had  been  and  were  at  Lon-  ^f  "^  ^"«f 

'  '  as  to  be  utterly 

don  shipped  and  loaded  in  and  on  board  of  a  certain  ship  unavailing. 

Upon  special 

or  vessel  called  the  Pomona,  to  be  carried  and  conveyed  demurrer,  on 
therein  from  London  aforesaid  to  Falmouth,   and  from  Imon^rothcra, 
thence  on  a  voyage  to  a  certain  place  beyond  the  seas,  to  ti»atthepieawas 

•'    **  r  .^  '         argumentative 

wit,  to  Oporto,  and  that  the  defendant,  before  and  at  and  and  amounted 
after  the  time  of  retaining  and  employing  the  plaintiffs  as  rai  issue^xhe 
thereinafter  mentioned,  were  interested  in  the  said  goods  ^**Shik  Ae*^ 
to  a  large  value  and  amount,  to  wit,  to  the  value  and  plea  good,  but 

.  allowed  the 

amount  of  all  the  monies  which  they  retained  and  em^  plaintiff  to  with- 
ployed  the  plaintiffs  as  thereinaft;er  mentioned  to  cause  to  nl^m/anrre- 
be  insured  thereon ;  of  all  which  several  premises  the  P'?^^®  ^^^* 

'  *  without  costs. 

plaintiffs  before  and  at  the  time  of  their  being  retained 
and  employed  as  thereinafter  mentioned,  to  wit,  on  &c«, 
had  notice :  that,  before  and  at  the  time  when  the  plain- 
tiffs were  retained  and  employed  as  thereinafter  men^ 
tioned,  the  plaintiffs  were  insurance  brokers,  and  used, 
exercised,  and  carried  on  the  business  and  employment  of 
insurance  brokers ;  and  thereupon,  theretofore,  to  wit,  on 


♦2 


CASES  ON  POINTS   OF  PRACTICBj  C*  P. 

^836^  &c.  las!  aforesaid,  the  defendants,  at  the  plaintiffs  re- 
quest, retained  and  enif^ed  the  plaintiffs  as  insurance 
brokers  and  agents  in  that  behalF,  for  compensation  and 
reward  to  them  in  that  behalf,  to  effect  and  cause  to  be 
made  for  the  benefit  of  the  defendants  an  insurance  to  the 
amount  of  a  certain  sum  of  money,  to  wit,  SOOO/.,  upon 
the  said  goods  in  the  said  ship  or  vessel,  upon  and  for  the 
said  voyage  from  Falmouth  to  Oporto ;  of  which  said  re- 
Uinet  and  employment  the  plaintiffs  then  accepted,  and 
in  consideration  of  the  premiss  then  promised  the  de- 
fendants to  do  and  perform  their  duty  as  such  brokers 
and  agents  as  aforesaid  in  that  behalf;  and  thereupon  it 
then  became  and  was  the  duty  of  the  plaintifib  as  such 
brokers  and  agents  of  the  defendants  as  aforesaid,  to  use 
due  and  prpper  cfore  and  skill  in  and  about  the  effecting 
and  causkig  to  be  made  such  insurance  as  aforesaid :  that 
the  plaintiffs^  well  knowing  the  premises  and  that  the  said 
goods  had  been  shipped  and  loaded  at  London  as  afore- 
said, and  not  at  Falmouth  as  aforesaid,  but  neglecting 
their  duty  in  that  behalf  did  not  nor  would  use  due  or 
proper  skill  in  and  about  the  effecting  and  causing  to 
be  made  the  same  insurance,  but  wholly  neglected  so  to  do, 
and^  on  the  contrary  thereof,  as  and  for  the  purpose  of  ef- 
fecting sttdi  insurance  as  aforesaid,  carelessly,  n^ligendy, 
UBskiUfilly,  and  iaaproperly  efiected  and  caused  to  be  made 
two  policies  of  assurance,  to  wit,  &c.,  which  policies,  by 
reason  of  the  carelessness,  negligence,  and  want  of  skill  of 
the  ]^ntiffs  in  that  behalf,  were  worded  and  expressed 
in  such  words  and  manner  as  not  to  be»  and  the  same  were 
not,  nor  was  either  of  tbem^  appficable  or  adapted  to  an 
insurance  upon  the  said  gpods  or  any  goods  shipped  and 
loaded  in  and  on  board  of  the  said  ship  or  vessel  at 
London  aforesaid ;  by  means  whereof  the  siud  policies  of 
assurance  did  not  nor  did  either  of  them  operate,  and 
were  not  nor  were  either  of  them  an  insurance  upon  the 
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add  gooda  or  upon  any  part  thereof^  and  thereby  the  1836 
defeadanta  were  prevented  from  having  and  never  bad  any 
inaorance  on  the  aaid  gooda  or  on  any  part  thereof^  or  any 
mdemnity,  benefit^  or  advantage  whatever  of  or  from  tbe 
aaid  policiea  of  aaaurance,  and  the  aaid  goodai  by  meana  of 
the  premiaea,  and  of  the  eareleaaneaa^  negligence^  and 
want  of  akin  and  improper  eonduet  of  the  plaintiffii  aa 
auch  inanranee  brokera  and  agenta  of  the  defeodanta  in 
that  behalf  aa  aforeaaid,  were  wholly  uninaured  of  or  for 
the  aaid  voyage  from  Falmouth  to  Oporto:  and  that  the 
aaid  aum  of  173^  &.  waa  and  ia  the  amount  of  certain  pre- 
minma  of  inaurance  and  ezpenaea  upon,  of,  and  relating  to 
the  aaid  policiea  of  aaaurance,  and  paid  and  incurred  by 
the  plaintifia  in  and  about  and  relative  to  the  aaae  and 
the  effecting  and  cauaing  the  aame  to  be  made-^verifica^ 
tion. 

To  the  firat  plea  the  plaintifia  added  the  aimiliter,  and 
to  the  aecond  demurred  apeoiaUyy  aaaigning  for  cauaea — 
that  the  defendanta  in  and  by  their  aaid  aeeond  plea 
apeeially  pleaded  and  relied  upon  matter  amounting  in 
effect  to  a  general  traverae  of  the  promiae  laid  in  the  de«* 
elaraticm  as  &r  aa  auch  promiae  related  to  the  oauaea  of 
action  in  the  commeneement  of  that  plea  referred  to-«- 
fthat  the  plea  waa  a  midtifarioua,  argumentative^  and  iliauf- 
ficient  mode  of  pleading  the  plea  of  non  aaaumpait  to  the 
kat-mentioned  cauaea  of  actu>n«~that  the  aaid  aecond  plea 
concluded  with  a  verification  and  purported  to  be  a  ape- 
aial  plea  in  avoidance  of  the  laat-mentioned  canaet  <^ 
action,  without  in  any  manner  confeaamg  even  a  primft 
fiicie  or  colorable  title  or  right  of  action  in  the  plaintifll»-^ 
that  the  said  second  plea  did  not  state  any  fact  which  aroae 
after  the  cauaea  of  action  which  it  profeaaed  to  answer  had 
accmed  to  tbe  plaintiffa,  nor  did  it  contain  any  matter  of 
law  in  anawer  to  the  last-mentioned  causes  of  actioD, 
nor  did  it  atate  any  matter  of  law  or  of  fact  in  avoidance 
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1834.  of  any  or  of  any  part  of  the  causes  of  action  in  the  decta*^ 
ration  alleged— that  the  said  second  plea  contained  mate-* 
rial  allegations  at  variance  and  inconsistent  with  each 
other^  inasmuch  as  it  contained  averments  shewing  that 
the  sum  of  173/.  5#.  therein  and  in  the  declaration 
mentioned  was  paid  by  the  plaintiffs  as  and  for  certain 
premiums  of  insurance  and  expenses  paid  and  incurred  in 
consequence  of  the  retainer  of  the  defendants,  and  yet  at* 
tempted  to  state  and  to  tender  for  issue  certain  facts  from 
which  it  was  sought  to  be  inferred  that  the  same  pajrments 
and  expenses  were  made  and  incurred  in  the  plaintiffs' 
own  wrong,  and  without  any  request,  retainer,  or  instruc-^ 
tion  of  or  from  the  defendants — that  in  and  by  the  said 
second  plea  it  was  admitted  that  there  was  an  account 
stated  betwieen  the  plaintiffs  and  defendants  as  in  the  de- 
claration alleged,  and  it  was  also  implied  and  admitted 
that,  the  said  sum  of  173^.  5s.  was  an  item  in  such  amount, 
and  that  upon  such  account  a  balance  to  that  amount  re- 
mained to  the  credit  of  the  plaintiffs,  and  yet  in  and  by 
the  said  second  plea  there  was  not  shewn  any  matter  or 
matters  in  avoidance  of  or  as  a  set-off  against  the  said 
item  or  sum  of  173/.  Rs,^  but  in  a  subsequent  "part  of  the 
plea  it  was  attempted  to  be  shewn  that  the  said  sum  of 
173/L  5s*  never  was  a  valid  debt  in  account  or  otherwise 
from  the  defendants  to  the  plaintiffs,  and  it  was  stated 
in  effect,  notwithstanding  the  implied  admission  of  the 
said  account  and  of  the  said  sum  of  173/.  5^.  being 
such  balance  as  aforesaid,  that  the  said  sum  of  173/.  5^. 
consists  of  certain  payments  made  by  the  plaintiffs  in 
their  own  wrong,  and  not  at  the  request  of  the  defen- 
dants, and  for  which  said  sum  of  173/.  5^,,  or  any  part 
thereof,  it  was  attempted  in  and  by  the  said  second 
plea  (but  in  an  argumentative,  indirect,  and  insufficient 
manner)  to  be  shewn  that  the  defendants  never  were  or 
ought  to  be  liable  to  the  plaintiffs— and  that  the  said 
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second  plea  contained  various  allegations  upon  no  one  of  1836. 
which  could  the  plaintiffs  take  issue  without  thereby  ad-» 
niitting  the  truth  of  the  other  allegations  in  the  plea,  which, 
though  wholly  false  or  unfounded,  would  materially  eoi-: 
harrass  the  plaintiffs  on  the  trial  of  the  cause,  and  in  the 
recovery  of  their  demand. — Joinder. 

Mannings  in  support  of  the  demurrer. — The  plea  is  bad 
inasmuch  as  it  does  not  confess  and  avoid  the  matters 
alleged  in  the  declaration,  and  merely  amounts  to  the  ge- 
neral issue.  It  does  not  fall  within  either  of  the  cases  that 
form  an  exception  to  the  general  rule  that  that  which 
may  be  given  in  evidence  under  non  assumpsit  cannot  be 
pleaded  specially.  These  exceptions  are,  first,  where  the 
matters  alleged  in  the  declaration  are  confessed  by  the 
plea  and  avoided  by  matter  ex  post  facto ;  secondly,  wher^ 
the  matters  alleged  are  avoided  by  matter  of  law,  that  is  by 
matters  of  fact  involving  matters  of  law — Carr  v.  Hinck^ 
cUffe  (a),  Maggs  v.  Ames  (6).  The  new  rule  of  Hilary 
Term,  4  Will.  4,  s.  1,  which  provides,  that,  **  In  all 
actions  of  assumpsit,  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  operate; 
only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law" — ^leaves  the 
matter  just  where  it  was.  Here,  the  plaintiffs  declare  for 
money  paid  to  the  use  of  the  defendant.  Under  non 
assumpsit  the  defendants  might  have  given  in  evidence 
any  thing  to  shew  that  the  money  was  not  in  fact  paid  to 
their  use.  [Tindal^  C.  J. — ^You  might  have  put  in  a  re-« 
plication  denying  the  whole  of  the  matters  alleged  in  the 
plea.]  It  may  admit  of  great  doubt  whether  we  could 
safely  have  replied  de  injuria.     We  might  have  been  em- 

(fl)  7  D.  &  R.  42;   4  B.  &  C.         (6)  1  M.  &  P.  294;  4  Bing. 
54 7*  470,  nom.  Maggt  v.  Anton. 
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18a6b        barrasaed  by  tbe  admission  of  tome  of  the  facts  alleged  in 

^^^^"      the  plea.     [Tindal,  C  J. — The  defence  is,  that  the  policy 

^  in  respect  of  which  the  alleged  payments  were  made  waa 

se  framed  by  the  plaintiffs  as  to  be  utterly  useless  to  the 

defendants :  if  so,  why  may  not  that  form  the  subject  of 

a  special  plea?    I  think  you  had  better  amend.] 


Manning  expreuM^  his  willmgness  to  amend  without 
costs :  but  this  was  not  acceded  to  by  the  other  side. 

Barsiow,  contr^*^It  is  by  no  means  dear  that  thb 
would  not  have  been  a  good  plea  before  the  new  rules* 
Magg  y.  Ames  is  an  authority  in  its  faTour.  But»  at  aH 
erents,  since  those  rulesi  there  can  be  no  doubt*  The  gene* 
ral  policy  of  the  new  rules  was  to  encourage  the  putting  of 
defences  specially  upon  the  record.  Under  non  assump«> 
sit^  the  proposed  defence  would  have  been  excluded.  The 
third  rule,  in  assumpsit,  proves  that,  *^  In  every  species  of 
assumpsit,  all  matters  in  confession  and  avoidance,  includ* 
ing  not  only  those  by  way  of  discharge^  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in  pdni 
of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded/'  Here  the  transaction  is  voidable  in 
consequence  of  the  neglect  of  the  defendants. 

TiNDAii,  C.  J. — ^The  plea  admits  an  account  stated  in 
point  of  fact  after  the  transaction  was  closed.  For  any-» 
thing  that  appears,  the  defendants  are  not  damnified.  I 
think  the  plaintiffs  should  have  leave  to  withdraw  theic 
demurrer,  and  reply  do  novo,  without  payment  of  costs. 

Rule  accordingly. 
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1890. 

Hoixis  r.  Freer  and  Others. 

Replevin. — ^Tbe  defendants  prayed  judgment  of  the  The  piundfl;  in 
original  writ  issued  in  this  behalf,  because  they  said  that  i^g  after  pUdnr 
the  phiintiff  before  and  at  the  time  of  the  suing  forth  of  '^"^  ^  «>""'y 

*^  °  court  and  before 


the  said  original  writ  in  this  behalf  was  and  still  is  married  iu  removal  by 
to  one  John  Osborne  then  and  yet  her  husband,  who  is  Held,  that  the 
still  liring :  and  diis  the  defendants  were  ready  to  verify:  ^'  •'>»ted. 
they  then  proceeded  to  avow  for  146/.  rent  in  arrear  for 
two  half-years'  rent  under  a  demise  at  the  yearly  rent  of 
1872. 

The  plaintiff  replied  that  the  suit  was  commenced  by 
plaint  and  without  any  writ  in  the  county  court  of  the 
sheriff  of  Stafford,  and  that  after  the  same  was  so  com- 
menced as  aforesaid  and  while  it  was  pending  in  that 
Court,  the  defendants,  for  the  purpose  of  removing  the 
same  therefrom  into  this  Court,  issued  and  prosecuted  a 
certain  writ  of  our  lord  the  King,  being  the  writ  in  the 
plea  mentioned,  called  a  re.  fa.  lo.,  &c,  ftc*—- verification. 

General  demurrer  and  joinder. 

Addison^  in  support  of  the  demurrer. — The  replication 
u  no  answer  to  the  plea,  and  entirely  admits  the  defence 
therein  contained :  and  the  plea  itself  is  unexceptionable — 
Milner  v.  Milnes  (a).  In  Morgan  v.  Painter  (6),  it  was 
held,  that,  if  the  plaintiff  take  husband  after  suing  out 
the  writ,  and  before  the  declaration,  the  defendant  cannot 
give  her  coverture  in  evidence  under  the  general  issue, 
but  must  plead  it  in  abatement.  Whether  the  marriage 
were  before  or  after  the  commencement  of  the  action  is 
immaterial. 

R.  V.  Richards^  contra, — The  plaint  was  levied  by  the 
(a;  3  Term  Rep.  627-  (h)  6  Term  Rep.  265. 
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1836.  plaintiff  in  her  maiden  name,  the  re.  fa.  lo.  was  sued  out,  not 
by  her,  but  by  the  defendants ;  and  the  plaintiff's  marriage 
took  place  after  the  commencement  of  the  suit  in  the 
•  county  court,  and  before  the  removal  of  the  plaint  to  this 
Court  by  re.  fa.  lo.  The  consequence  of  this  demurrer 
being  allowed  will  be  the  forfeiture  of  the  replevin  bond  i 
for,  the  suit  cannot  be  continued.  The  general  rule,  as 
laid  down  in  Bac.  Abr*  Abatement  (G.),  is,  that,  where  the 
action  has  been  properly  commenced,  the  defendant  can- 
not by  a  plea  in  abatement  avail  herself  of  her  subsequent 
marriage  to  defeat  the  action*  And  in  Haddock  v.  Howard, 
Barnes,  355,  where  the  defendant,  whilst  a  feme  sole,  wa^ 
arrested  in  the  Palace  Court,  and  a  day  or  two  after  the 
arrest  married,  and  then  removed  the  plaint  by  hab.  corp. 
into  this  Court,  and  pleaded  her  coverture  in  abatement  i 
the  Court  set  aside  the  plea.  Here,  the  situation  of  the 
plaintiff  is  altered  by  the  removal  of  the  plaint  by  the  de^ 
fendants :  and  the  true  question  iS|  whether  they  can  be 
permitted  so  to  alter  the  situation  of  the  plaintiff  as  tq 
work  a  forfeiture  of  the  bond.  [Tindal,  C.  J. — Is  it  not 
a  virtual  compliance  with  the  bond  ?]  By  the  marriage  of 
the  plaintiff^  the  suit  is  abated :  in  must  be  commenced  de 
novo* 

■ 
P£R  Curiam. — This  case  must  be  governed  by  Morgan 

V.  Painter,  where  it  was  held,  that,  if  the  plaintiff  take 

husband  after  suing  out  the  writ  and  before  declaration^ 

the  defendant  cannot  give  her  coverture  in  evidence  under 

the  general  issue,  but  must  plead  it  in  abatement.     When 

the  parties  are  in  Court  by  a  writ  of  re.  fa.  lo.,  it  is  the 

same  as  a  new  cause  of  action:  that  writ  is  subject  to  all 

the  modes  of  being  abated  that  any  other  writ  is  subject  to. 

It  is  said  that  the  plaintiff  is  placed  in  such  a  situation  by 

the  re.  fa.  lo.   as  to  work  a  forfeiture  of  the  replevin 

bond,  inasmuch  as  the  suit  cannot  now  be  prosecuted  in 

the  county  court  with  effect  and  without  delay,  according 


i 
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to  the  condition.    That  may  be  so :  but^  if  it  be^  it  is  a         1836. 
consequence  which  follows  from  the  legal  effect  of  the  re. 
fa.  la,  and  which  we  cannot  help.     The  judgment  must  be 
that  the  writ  abates. 

Rule  accordingly. 


Graham  9.  Beaumont. 

JnARTINf  for  the  defendant,  obtained  a  rule  nisi  for  itisnoobjec- 
costs  under  the  43  Geo.  3,  c.  46,  s.  3,  on  the  ground  that  dlJ^t^uid  uf' 
the  defendant  had,  without  reasonable  or  probable  cause.  **pp<»|"«  ?  "<>- 

^  '    uon,  that  It  has 

been  arrested  for  600/.,  and  the  plaintiff  had  only  reco-  ^^^  >^om 
Tcred  5502.    The  defendant  had  paid  5002.  into  Court.       upon  whic/the 

rule  waa  due,  if 

«,  o      -i.       1.  J  ^^  ^  sworn  be- 

JSompaSf  oeijt.,  snewea  cause.  fore  cause  ac- 

tually shewn. 

Tke  defendant  (in  person),  in  support  of  the  rule,  ob-  for  coati  under 
jected  that  the  affidavit  upon  which  cause  Was  shewn  had  ^46^g^8^|he' 
been  sworn  after  the  day  upon  which  the  rule  was  due.       diacreUon  of  the 

Court  is  not 
to  be  governed 

BosANQUET,  J.,  referred  to  a  note  on  the  case  of  Haar  ^7  ^^e  amount 

of  the  verdict, 

v.  Hill(d),  where  it  is  said  that  *'  where  no  particular  time 
is  prescribed  for  filing  the  affidavits  on  which  a  party  shews 
cause,  they  may  be  sworn  and  filed  at  any  time  before  shew- 
ing eausej  though  after  th«  day  appointed  by  the  rule ;"  and 
to  Tilley  v.  Henley  (6),  where  it  was  expressly  held  that  af- 
fidavits sworn  before  the  time  of  shewing  cause,  although 
after  the  time  mentioned  in  the  rule  nisi,  may  be  read, 
unless  by  the  terms  of  the  rule  it  be  required  that  they 
shall  be  filed  by  a  particular  day ;  and  Braine  v.  Hunt  (c), 
where  it  was  held  that  affidavits  on  shewing  cause  are  in 
time  if  sworn  at  any  time  before  cause  is  shewn. 

The  objection  being  overruled — 

(a)  1  Chit.  Rep.  27.  (b)  1  Chit.  Rep.  136. 

(c)  ADte,Vol.2,p.d91. 

VOL.  V.  £  D.  P.  C. 
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Graham 

0. 

Bkaumont. 


The  defendant  proceeded  to  support  his  rule— contend- 
ing that  the  amount  of  the  verdict  was  primd  facie  proof 
of  the  want  of  reasonable  and  probable  cause  to  arrest 
for  the  amount  sworn  to. 


TiNDAL,  C.  J.— The  statute  43  Geo.  3,  c.  46,  s.  8,  was 
not  intended  to  apply  to  a  case  where  the  plaintiff  might 
reasonably  be  supposed  to  believe  that  his  debtor  owes 
him  the  sum  for  which  he  arrests  him.  It  must  not  be  a 
mere  measuring  cast.  Neither  do  I  agree  that  the  verdict 
of  the  jury  is  that  by  which  our  discretion  is  to  be  guided* 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


In  tretpau,  the 
defendant  justi- 
fied the  tret- 
passes  com- 
plained of  un- 
der a  right  of 
way  oTer  the 
doses  in  which 


Beasley  V*  Clarke, 

X  HIS  was  an  action  of  trespass  brought  for  the  pur- 
pose of  trying  a  right  of  way.  At  the  trial  before  Gaselee, 
J.,  at  the  last  Summer  Assizes  at  Lincoln^  a  verdict  was 
found  for  the  plaintiff,  damages  one  shilling.  In  the  fol- 
lowing Michaelmas  Term,  Goulburn,  Serjt.,  obtained  a 

Ae'way  M^bav-  '"'®  "'®*  ^^^  ^  "®^  *"*'  ^^  *^®  grounds  of  misdirection» 
ing  been  usted      ^ud  that  the  verdict  was  against  the  evidence.    Cause  was 

for  forty  years  ^  i.Tw^m 

by  the  occupiers  shcwn  against  the  rule  in  Hilary  Term  by  Adams,  Serjt., 
right'andwiUi-    ^^^  Humfrey }   and   Goutburny  Serjt.,  and  Amos,  were 

outinterniption.  Ij^^^J  }„  support  of  it. 
The  plainuffre-  '^^ 

pUed,  traTersing  Cur.  adv.  VttU. 

that  the  occu* 
piers  of  the  de- 
fendant's farm 
bad  for  and 
during  the  full 
term  of  forty 
years  and  up- 
wards, as  of  right,  had  and  used  the  way  without  interruption : — Heldj  that,  under  this  applica- 
tion, the  plaintiff  was  at  liberty  to  shew  the  character  and  description  of  the  user  of  the  way  dur- 
ing any  part  of  the  time;  as,  that  it  was  used  by  stealth  ;  or  in  the  absence  of  the  occupier  of  the 
close  and  without  his  knowledge,  or  that  it  was  merely  a  precarious  enjoyment  by  leave  and  li- 
cence, or  any  other  circumstances  which  negative  that  it  was  an  user  or  enjoyment  under  a  claim 
of  right:  the  words  of  the  fifth  sectioi^  of  the  2  &  8  Will.  4,  c.  71,  "  not  inconsistent  with  the 
simple  fact  of  enjoyment,"  being  referable  to  the  fact  of  enjoyment  as  before  stated  in  the  act,  vis. 
na  ei^Joyment  claimed  and  exercised  "  as  of  right" 


TiNDAL^  C.  J.,  now  delivered  the  judgment  of  the 
Court — 
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hk  this  case^  the  defendant  justifies  the  trespasses  com-  IS36. 
plained  of  in  the  declaration  under  a  right  of  way  over 
the  closes  in  which  &c.  In  his  second  plea^  he  claims  the 
way  as  having  been  used  for  twenty  years  without  inter* 
niption  by  the  occupation  of  bis  farm ;  and>  in  the  last 
plea,  as  having  been  used  for  forty  years  by  the  occupiers 
of  the  same  farm  as  of  right  and  without  interruption. 
To  the  second  plea  the  plaintiff  replies^  *'  that  when  the 
occupiers  of  the  defendant's  farm  used  the  way,  they  used 
it  with  the  leave  or  licence,  sufferance,  or  permission  pf 
the  occupiers  of  the  plaintiff's  closes ;"  which  leave  and 
licence  is  traversed  by  the  defendant  in  bis  rejoinder.  To 
the  last  plea  the  plaintiff  replies  by  traversing  that  the  oc- 
cupiers of  the  defendant's  farm  have  for  and  during  the  full 
term  of  forty  years  and  upwards  as  of  right  had  and  used 
the  way  without  interruption.  The  jury  found  a  verdict 
for  the  plaintiff  upon  both  these  pleas ;  and  the  question 
arises  before  us  on  a  motion  to  set  aside  the  verdict  as  well 
upon  the  ground  of  misdirection  as  also  that  it  is  against 
the  weight  of  the  evidence.  The  misdirection  complained 
of  is,  that  the  learned  Judge,  upon  the  issue  joined  on  the 
last  plea,  directed  the  jury  to  find  a  verdict  for  the  plain* 
tiff  if  they  believed  the  evidence  that  a  former  occupier  of 
the  defendant's  farm  had  applied  for  and  obtained  leave  to 
use  the  way  in  question,  and  that  he  had  paid  an  acknow- 
ledgment for  such  user.  It  being  contended  on  the  part 
of  the  defendant,  that,  if  such  evidence  was  admissible  at 
aH  under  the  5th  section  of  the  statute  2  &  S  Will  4,  c  71 , 
at  all  events  it  was  not  admissible  under  a  traverse  of  the 
user  for  forty  years,  but  that  the  plaintiff  ought  to  have  re- 
plied  that  the  way  was  used  by  leave  and  licence,  as  he 
had  done  to  the  plea  which  claims  the  way  for  twenty 
years.  This  objection  on  the  part  of  the  defendant  rests 
on  the  5th  section  of  the  act  above  referred  to,  by  which 
it  is  enacted,  **  that,  if  the  other  party  intends  to  rely  on 
soy  cause  or  matter  of  fact  or  of  law  not  inconsistent  with 

e2 
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1836.        the  simple  fact  of  enjoyment^  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegatioiuof  the 
party  claiming,  and  shall  not  be  received  in  evidence  on 
any  general  traverse  or  denial  of  such  allegation/'    The 
question^  therefore,  turns  upon  the  construction  and  mean- 
ing of  this  clause — whether  by  the  expression  that  any  mat- 
ter must  be  pleaded  which  is  "  not  inconsistent  with  the 
simple  fact  of  enjoyment/'  the  legislature  intended  to  com- 
pel the  plaintiff  to  reply  in  all  cases  the  special  facts  and 
circumstances  which  shew  that  the  way  was  not  used  un- 
der a  claim  of  right;  or  whether  it  only  meant  to  compel 
the  plaintiff  to  reply  all  collateral  matters  which  may  de-* 
feat  the  right  of  way.    And,  whatever  might  have  been 
-our  opinion,  if  the  matter  had  been  res  Integra,  we  think 
the  interpretation  which  has  been  put  upon  this  clause  by 
the  Court  of  King's  Bench  in  the  recent  case  of  TickeU  v. 
Brunei  may  be  held  to  be  the  construction  to  be  put  upon 
the  statute :  and,  according  to  that  construction,  we  held, 
that,  under  a  replication  denying  that  the  defendant  had 
used  the  way  for  forty  years,  as  of  right  and  without  in- 
terruption, the  plaintiff  is  at  liberty  to  shew  the  character 
and  description  of  the  user  and  enjoyment  of  the  way  dur- 
ing any  part  of  the  time ;  as,  that  it  was  used  by  stealth, 
or  in  the  absence  of  the  occupier  of  the  close  and  without 
his  knowledge,  or  that  it  was  merely  a  precarious  enjoy- 
ment by  leave  and  licence,  or  any  other  circumstances 
which  negative  that  it  was  an  user  or  enjoyment  under  a 
claim  of  right:  the  words  of  the  fifth  section,  ''  not  incon- 
sistent with  the  simple  fact  of  enjoyment,"  being  referable, 
as  we  understand  the  statute,  to  the  fact  of  enjoyment  as 
before  stated  in  the  act,  viz.  an  enjoyment  claimed  and 
exercised  **  as  of  right"     The  case  of  The  Monmouth 
Canal  Company  v.  Harford^  6  Tyr.  68,  in  the  Court  of 
Exchequer,  is  another  authority  for  the  same  construction 
of  the  act     We  therefore  think  the  evidence  objected  to 
was  admissible  under  the  traverse  of  the  last  plea :  and  it 
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would  certainly  be  extremely  inconsistent  if  the  defendant  1836. 
should  be  allowed  to  insist  upon  a  verdict  in  his  favour  for 
the  right  of  way  when  claimed  by  him  as  of  right  and  with- 
out interruption  for  the  iBSt/artff  years,  whilst  upon  the 
same  record  the  plaintiff  should  be  entitled  to  retain  the 
verdict  in  his  favour  upon  the  issue  raised  on  the  second 
plea,  establishing  the  same  way  to  have  been  used  for  the 
last  twenty  years  by  the  leave  and  licence  of  the  plaintiff. 

Upon  the  other  ground  of  objection,  that  the  verdict  is 
against  evidence,  we  can  only  observe  there  was  evidence 
on  both  sides  for  the  consideration  of  the  jury,  and  we 
cannot  so  clearly  see  that  it  preponderated  in  favour  of  the 
defendant  as  to  induce  us  to  disturb  the  verdict 

Rule  discharged. 


an  on- 


FooT,  Demandant,  Shireff,  Tenant. 

JS.  ANDRE  TVS,  on  a  former  day,  on  the  part  of  the  y^^^ 
tenant,  obtained  a  rule  nisi  to  set  aside  the  writ  of  grand  ^^^^J^^^^ 
cape  issued  herein,  and  aU  proceedings  on  this  writ  of  set  aside  by  a 
right,  for  irregularity,  with  costs — upon  affidavits  stating  ^^r  the  iMumg 
that  the  Vice  Chancellor  had  (on  the  grounds  stated  in  the  ^JJ^g^'^^rt  wt 
report  of  a  former  motion  in  this  case — Foot  v.,  Shireff,  aaide  the  latter 

Writ  wiihout 

ante.  Vol.  4,  p.  65S),  set  aside  the  original  writ,  with  costs ;  cottt,  the  de- 
and  that  the  decree  of  the  Vice-ChanceUor  had  been  af-  ^tll!iy% 
firmed,  on  appeal,  by  the  Chancellor.  «"«'»<*  that  he 

abandoned  it. 

Bompas^  Serjt.,  contra,  admitted  that  the  grand  cape 
must  be  set  aside ;  but  contended  that  the  tenant  was  not 
entitled  to  the  costs  of  the  rule,  it  appearing  by  the  affidavits 
filed  in  answer  to  the.  rule,  that  the  grand  cape  had  issued 
after  the  motion  in  this  Court  and  before  the  application 
to  the  Vice-ChanceUor,  and  that,  before  this  motion  was 
made,  the  demandant's  attorney  had  given  notice  to  the 
tenant^s  attorney  that  the  grand  cape  was  abandoned. 
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B.  Andrews,  in  support  of  his  rule,  submitted  that,  in<- 
aemuch  as  the  grand  cape  had  issued  irregularly,  and  it 
was  necessary  for  the  tenant  to  come  to  the  Court  to  have 
it  set  aside,  he  was  entitled  to  costs — Com«  Dig.  Es* 
90$gn,  (C). 

Per  Curiam. — This  is  a  motion  in  a  real  action  in  which 
no  costs  are  by  the  general  rule  allowed.  Still,  however, 
interlocutory  costs  even  in  writs  of  right  are  in  the  discre- 
tion of  the  Court.  But,  under  the  circumstances  dis* 
closed  by  the  demandant's  affidavits,  we  think  the  tenant 
is  not  entitled  to  the  costs  of  this  motion.  He  had  notice 
that  the  grand  cape  was  abandoned.  He  now  comes  only 
to  clear  the  title. 

Rule  absolute,  without  costs. 


Where  a  cause 
U  tried  in  vact- 
tion,  a  motion 
in  arrest  of 
judgment,  in 
this  Court,  must, 
pursuant  to  the 
old  practice,  be 
made  within 
the  first  four 
days  of  the 
ensuing  term. 


Weston  v.  Foster. 

Assumpsit  for  money  lent,  &c.— The  cause  was 
tried  at  the  sittings  in  London  after  Trinity  Term  last^ 
when  a  verdict  was  found  for  the  plaintiff.  In  Michael- 
mas Term,  a  rule  nisi  was  obtained  for  a  new  trials  on  the 
ground  that  the  promise  declared  on  was  extinguished  by 
a  security  of  a  higher  nature,  a  bottomry  bond,  with  ma- 
ritime interest,  given  for  the  same  advances.  The  rule 
was  argued  and  discharged  in  the  early  part  of  the  pre- 
sent term,  and  afterwards — 

Taddff,  Serjt.,  obtained  a  rule  nisi  for  arresting  the 
judgment. 

BuU,  contrd,  relied  upon  1  Reg.  Oen.  H.  T.  2  Will.  4, 
8.  65(a),  by  which  it  is  provided  that  "  no  motion  in  ar- 
rest of  judgment,  or  for  judgment  non  obstante  veredicto, 
shall  be  allowed  after  the  expiration  of  four  days  from  the 
time  of  trial,  if  there  are  so  many  days  in  term,  nor  in 

{a)  Ante,  Vol.  l,p.  191. 
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any  case  after  the  expiration  of  the  teriDy  provided  the  1^36. 
jury  process  be  returnable  in  the  aame  term  ;*'  and  which 
rule  b  in  aflirniance  of  the  previous  practice  in  this  Court 
and  in  the  Exchequer,  disaffirming  that  of  the  King's 
Bench,  where  the  motion  in  arrest  of  judgment  might  be 
made  at  any  time  before  judgment  was  actually  given. 

Taddfff  Serjt.,  in  support  of  his  rule.— The  rule  refer- 
red to  can  only  apply  to  causes  tried  in  term :  if  the  ob- 
ject of  the  rule  were  otherwise,  the  words  used  do  not 
afttaio  that  object.    This  case,    therefore,  must  stand 
upon  the  old  practice.     When  the  jury  process  was  re- 
turnable in  the  same  term  in  which  the  trial  took  place, 
the  party  was  bound  to  move  in  that  term,  even  though 
four  days  did  not  remain :  but  when  the  trial  took  place 
out  of  term,  the  party  was  allowed  to  move  at  any  time 
before  judgment  was  actually  signed.   InLyte  v.  Rivers(a), 
^^Hayward^  for  the  defendant,  offered  to  move  in  arrest  of 
judgment  July  5.    But  per  Cur.  the  motion  comes  too 
late.     Writ  of  bab*.  corp.  jur»  was  returnable  15  Trin., 
and  the  motion  in  arrest  of  judgment  ought  to  be  made 
before  or  upon  the  appearance  day  of  that  return^  which 
was  July  4."    [Tindal^  C.  J. — ^That  case  clearly  applies 
to  a  case  in  term.]     Otherwise  the  motion  in  arrest  of 
judgment  could  never  be  made  at  all  unless  on  the  first 
day  of  the  term  succeeding  the  trial.     [Tindcd^  C.  J. — 
The  universal  practice  is,  to  make  the  motion  within  the 
first  four  days.]    The  point  has  never  been  considered 
in  this  Court;  but  it  has  in  the  King's  Bench  in  Taylor  v. 
Whitehead  (fr).     There,  Lee  objected  that  a  motion  to  en* 
ter  judgment  non  obstante  veredicto  had  been  applied  for 
too  late,  for  that  it  was  in  the  nature  of  a  motion  in  arrest 
of  judgment :  and  he  said  be  had  always  understood  the 
practice  to  be  that  spch  a  motion  could  not  be  made  after 
a  new  trial  had  been  appUed  for,  unless  the  Court  upon 
granting  the  rule  for  a  new  trial  should  have  given  leave, 

(a)  Barnes,  445.  (b)  Doug.  745. 
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1636.  if  that  should  be  discharged^  to  follow  it  by  a  motion  in 
arrest  of  judgment.  It  seemed,  he  said,  very  unreason- 
able that  a  party  should  be  permitted  to  avail  himself  in 
so  late  a  stage  of  the  cause  of  an  objection  that  might  have 
been  taken  in  the  first  instance  by  a  demurrer  to  the  plea, 
by  which  mode  of  proceedings  if  the  objection  was  found- 
ed in  lawy  all  the  expense  and  vexation  of  the  trial  and 
the  motion  to  set  aside  the  verdict  would  have  been 
avoided.  In  answer  to  this  it  was  observed  by  Dunning 
that  it  would  be  extremely  absurd  if  an  objection  should 
be  stated  to  the  Court,  and  they  should  be  convinced 
that  the  party  had  not  by  law  a  right  to  judgment  in  his 
favour,  that  they  should  yet  be  necessitated  by  any  rule 
of  practice  to  pronounce  an  erroneous  judgment  in  his 
favour,  and  so  force  a  party  to  bring  a  writ  of  error. 
After  some  consideration,  and  conference  with  the  Master, 
the  Court  declared  their  opinion  that  a  motion  in  arrest 
of  judgment  may  be  made  at  any  time  before  judgment  is 
entered  up,  and  that  the  present  motion,  being  of  the  same 
nature,  was  not  too  late.  In  Tidd's  Practice  (a),  the 
practice  is  thus  stated — ''The  motion  in  arrest  of  judg- 
ment, or  for  judgment  non  obstante  veredicto,  &c.,  may 
be  made  in  the  King's  Bench  at  any  time  before  judg- 
ment is  given ;  though  a  new  trial  is  previously  moved  for. 
In  the  Common  Pleas,  the  motion  in  arrest  of  judgment 
must  be  made  before  or  on  the  appearance  day  of  the  re- 
turn of  the  habeas  corpora  juratorum  (citing  for  this  Lyie 
V.  Rivers,  Barnes,  445,  which  was  the  case  of  a  trial  in 
term).  In  the  Exchequer,  the  motion  in  arrest  of  judg- 
ment must,  it  seems,  be  made  within  the  first  four  days  of 
the  next  term  after  the  trial ;  and  it  cannot  be  made  after 
an  unsuccessful  motion  for  a  new  trial'^-^citing  Lane  v. 
Crockett,  7  Price,  556:  Man.  Exch.  Prac  353,  contra. 
Inasmuch,  therefore,  as  the  practice  in  this  Court  appears 
by  no  means  established  in  accordance  with  the  supposi- 
tion in  Ti^d,  and  the  reasoning  in  the  case  in  Douglas 

(a)  9th  edit.  p.  928-9. 
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seems  conclusive^  and  the  permitting  the  motion  would  be        1836. 
mercy  to  the  parties^  as  the  expense  of  a  writ  of  error  may 
thereby  be  avoided,  the  motion  ought  to  be  allowed. 

TiNDAL,  C.  J. — ^The  present  case  either  falls  within 
the  new  rule  or  must  be  governed  by  the  old  practice  of 
the  Court.  If  it  falls  within  the  new  rule  (and  I  am  not 
by  any  means  clear  that  it  does),  the  motion  in  arrest  of 
judgment,  where  the  cause  has  been  tried  at  the  sittings 
out  of  term,  must  be  made  within  the  first  four  days  of 
the  term  ensuing  the  trial.  But,  supposing  the  rule  to 
apply  only  to  causes  tried  at  the  sittings  in  term,  then  it 
will  become  necessary  for  us  to  ascertain  what  was  the 
former  practice  upon  the  point  in  this  Court.  It  appears 
to  me  from  the  authorities  to  which  our  attention  has 
been  called,  and  from  a  general  understanding  of  the 
practice,  that  the  defendant  had  only  the  first  four  days 
of  the  term  in  which  to  move  in  arrest  of  judgment.  With 
respect  to  the  case  of  Taylor  v.  Whitehead,  I  do  not 
think  it  entitled  to  so  much  attention  as  it  would  have 
merited  had  it  been  a  direct  application  to  the  Court 
upon  the  point.  That  was  an  action  of  trespass,  in  which 
the  defendant  had  pleaded  the  general  issue  and  a  jus- 
tification under  a  claim  of  a  right  of  way.  The  issue 
taken  upon  the  first  plea  was  found  for  the  plaintiff,  that 
upon  the  second  for  the  defendant :  the  plaintiff,  there- 
fore, was  entitled  to  the  general  judgment.  A  motion  for 
a  new  trial  was  negatived ;  and  the  plaintiff  then  applied 
for  leave  to  enter  judgment  non  obstante  veredicto  upon 
the  second  issue.  A  plaintiff  may  apply  at  any  time :  he 
is  not  limited  to  make  his  application  within  the  first  four 
days.  And  the  Court  there  incidentally  liken  the  case  to 
that  of  a  motion  in  arrest  of  judgment.  The  motion  be- 
fore tbe  Court  did  not  call  for  a  decision .  upon  the  point 
for  which  it  is  now  cited :  therefore  I  do  not  think  that 
case  a  decisive  authority  for  the  position.  And,  when  I 
learn   from  my  Brother  Pari,  whose  long   experience 
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1836.  must  have  rendered  him  very  familiar  with  the  practice, 
that  be  has  always  understood  the  invariable  practice  to 
be  to  move  in  arrest  of  judgment  within  the  first  four 
days  of  the  term  following  the  sittings  at  which  the  cause 
is  tried,  I  am  still  less  disposed  to  be  influenced  by  Tay^ 
lor  V.  Whitehead.    I  think  this  rule  must  be  discharged. 

Park,  J. — I  am  of  the  same  opinion.  Speaking  from 
an  experience  of  nearly  fifty  years,  I  say,  without^hesita- 
tion  or  doubt  that  the  practice,  in  this  Court  at  least,  has 
always  been  as  has  been  stated  by  his  Lordship.  In  the 
King's  Bench,  too,  in  my  recollection,  it  was  the  practice, 
on  obtaining  a  rule  for  a  new  trial,  also  to  state  the  ground 
for  a  motion  in  arrest  of  judgment,  and  obtain  a  reserva- 
tion of  leave  to  make  the  motion  in  that  form,  in  case  the 
rule  for  a  new  trial  should  ultimately  be  discharged. 
When  I  came  into  this  Court,  I  found  the  course  here 
was,  to  take  the  rule  in  the  alternative — ^for  a  new  trial,  or 
in  arrest  of  judgment.  I  abstain  from  offering  any  opinion 
upon  the  65th  rule  of  Hilary  Term^  2  Will.  4 ;  it  being 
somewhat  doubtful  whether  the  language  of  that  rule  does 
go  any  further  than  is  suggested.  It  is,  however,  enough 
to  say,  that,  upon  the  old  practice,  this  motion  is  out  of 
time. 

Vaughan,  J. — On  the  construction  of  the  rule  referred 
to,  it  is  very  doubtful  whether  it  applies  to  any  other  than 
trials  in  term. 

BosANQUET,  J. — The  old  practice  is  clearly  ascertained: 
but,  whatever  the  intention  of  the  framers  of  the  new 
rule  might  have  been>  the  language  does  not  seem  to  con- 
vey it  very  clearly.  Much  countenance  is  given  to  the 
argument  of  my  Brother  Taddy  by  the  modem  books  of 
practice. 

Rule  discharged. 
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1836. 

Finch  v.  Brook. 

X  Odebt  in  a  County  Court  for  SS^.,  the  defendant  pleaded  Thecosti 
nil  debet  except  as  to  \l.  \Zs.  5rf.,  and  as  to  that  sum  a  ilJ5^Sl^*I|„ 
tender.     The  jury  found  that  the  defendant  did  not  owe  ^<^^^  "gned 

-  .  upon  a  rule, 

anything  except  as  to  the  \U  12«.  5d.^  and  as  to  that  sum,   which  gave  the 
they  found  specially  certain  facts,  upon  which  judgment  to^nter  up^^ 
was  entered  for  the  defendant  in  the  County  Court.    Upon  ^debT^S*cSt« 
a  writ  of  false  judgment,  this  Court  reversed  the  judg-  J"  ««>  inferior 

,  i»      o      Court  to  be 

ment  of  the  Court  below,  holding  that  the  circumstances  taxed  by  the 
found  by  the  jury  did  not  amount  to  a  tender.    The  £e*puS' 
Court  pronounced  a  rule  £^ving  liberty  to  the  plaintiff  to  "J^?"^*!"' 
enter  up  judgment  for  the  debt  and  also  for  the  costs  in  levied  tbere- 
the  Court  below,  to  be  taxed  by  the  prothonotary.      On  and  costs!  The 
the  9th  December,  1885,  the  costs  of  the  plaintiff  in  the  ^  toV«r** 
Court  below  were  according  to  the  above  rule  taxed,  and  "ide,  no  judg- 
the  prothonotary  made  his  allocatur  for  1^/.,  the  amount  been  entered  up 
of  those  costs,  m  the  back  of  the  rule.     On  the  18th,  ex-  JJaJJ^tlt*" 
ecution  was  executed  against  the  defendant  for  the  debt, 
12/.  for  costs,  and  sheriff's  poundage  &C.9  amounting  to- 
gether to  17/.  6«.  6<f.     The  fi.  fa.  was  issued  upon  pre- 
senting to  [the  proper  officer  the  rule  of  Court  with  the 
prothonotary's  allocatur  thereon ;  and  the  writ  recited  the 
rule  as  its  foundation.   The  damages  were  not  released. 

Butti  for  the  defendant,  on  the  S7th  January,  1836, 
upon  an  affidavit  that  no  judgment  had  been  entered  up  or 
signed,  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  writ  of  execution  should  not  be  set  aside, 
and  why  the  sum  of  17/.  6s.  6d.  paid  thereunder  by  the 
defendant  should  not  be  refunded  to  him.  He  objected 
diat  the  execution  was  not  issued  upon  a  judgment,  none 
having  been  entered  or  even  signed,  but  on  the  rule  of 
court,  so  as  to  avoid  the  entering  of  the  remittitur,  which 
the  court  decided  that  the  plaintiff  must  do  before  issuing 
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1836.        execution ;  and  that,  at  all  events,  the  execution  should 
have  issued  for  the  debt  only. 

Stephen,  Seijt,  shewed  cause,  upon  an  affidavit  stat- 
ing that  inquiry  had  without  effect  been  made  at  the  pro- 
per office  as  to  the  mode  of  entering  up  judgment  in  the 
matter  of  a  writ  of  false  judgment  from  a  county  court,  and 
that  no  precedent  could  be  found  applicable  to  the  case. 
The  taxation  of  costs  is  in  effect  the  signing  of  judgment; 
and  it  is  not  necessary  to  enter  the  judgment  on  the  roll 
before  suing  out  execution;  indeed  the  constant  course  is 
otherwise :  if,  therefore,  it  were  necessary  to  sign  judg- 
ment, it  has  substantially  been  done  in  the  only  way  in 
which  it  could  be  done.  In  Style's  Pr.  Reg.  it  is  said 
that  the  signing  judgment  is  but  the  leave  of  the  court  to 
enter  judgment  And  there  is  nothing  in  the  form  of  this 
rule  to  take  it  out  of  the  general  practice,  or  to  make  it 
incumbent  on  the  plaintiff  to  enter  a  remittitur  of  the  da- 
mages. l^Tindal,  C.  J. — The  question  seems  to  be  whe- 
ther the  plaintiff  should  not  have  proceeded  by  attachment 
instead  of  by  execution.]  The  rule  pronounced  by  the 
court  authorizes  the  issuing  of  an  execution.  ZButt. — By 
the  statute  of  Gloucester,  6  Edw.  1,  c.  1,  the  plaintiff  is 
only  entitled  to  costs  in  cases  where  he  is  entitled  to  da- 
mages :  therefore  the  proceeding  would  be  equally  objec- 
tionable whether  by  execution  or  by  attachment].  [Tindal, 
C.  J. — Should  not  the  costs  have  been  taxed  on  the  pro- 
ceedings in  the  court  below— on  the  writ  of  fisilse  judg- 
ment ?]  The  proceedings  in  the  court  below  form  no  part 
of  the  records  of  this  court :  the  rule  of  court  was  the  only 
thing  upon  which  the  allocatur  could  be  marked.  There 
is  no  postea,  no  record  of  any  sort  upon  which  to  act:  the 
costs  have  been  taxed,  the  allocatur  signed,  and  execution 
issued  in  strict  obedience  to  the  directions  of  the  rule.  At 
all  events,  the  court  will  not  give  effect  to  this  application, 
unless  it  be  shewn  wherein  consists  the  irregularity  com- 
plained of,  and  how  the  judgment  ought  to  have  been  signed. 
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T1NDAL5  C.  J. — ^This  cause  came  before  us  upon  an  in-  1636. 
ddental  motion  in  Michaelmas  Tenn  last ;  and^  after  hear- 
ing the  parties^  we  held  that  the  plaintiff  was. entitled  to 
judgment  and  execution  for  the  debt  and  the  costs  in  the 
court  below — understanding,  of  course,  that  such  judg- 
ment would  be  signed  in  the  regular  way ;  leaving  it  to  the 
discretion  of  the  plaintiff  to  enter  a  remittitur  of  the  da- 
mages or  not  as  he  might  be  advised,  it  being  doubtful 
whether,  there  being  no  award  of  damages,  the  plaintiff 
could  have  costs.  Instead,  however,  of  signing  or  entering 
judgment,. the  plaintiff  has  proceeded  to  tax  the  costs  upon 
the  rule  of  court,  and  issued  execution  thereon.  It  appears 
to  me  that  the  course  adopted  is  irregular  whether  as  a 
proceeding  upon  a  rule  of  court  or  upon  a  judgment : 
if  a  proceeding  upon  a  rule  of  court,  it  should  have  been 
by  attachment;  and  there  has  been  no  regular  judg- 
ment entered  or  signed  so  as  to  authorize  the  issuing  of  a 
fi.  fa.  The  practice  upon  a  writ  of  false  judgment  is  the 
same  in  all  respects  as  upon  a  writ  of  error :  in  the  latter, 
the  course  is,  to  attend  the  clerk  of  the  errors,  enter  the 
judgment  on  the  judgment  roll,  take  the  rule  for  judgment 
and  the  roll  to  the  master,  who  thereupon  marks  the  roll 
and  proceeds  to  the  taxation  of  the  costs.  In  the  present 
case,  nothing  has  been  done  that  is  at  all  analogous  to  that 
The  costs  have  been  taxed  and  execution  issued  upon  a 
mere  rule  of  court.  Our  officer  informs  us.  that  no  signa- 
ture upon  such  an  instrument  is  ever  considered  as  a 
signing  of  judgment.  I  think  this  rule  must  be  made  ab- 
solute. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

BosANQUET,  J. — It  was  incumbcnt  upon  the  plaintiff  at 
least  to  shew  to  the  court  that  there  existed  in  this  case 
circumstances  to  dispense  with  his  entering  the  judgment 

on  the  record. 

Rule  absolute. 
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1836. 

The  affidavit 
of  debt  in  an  ac- 
tion by  indorsee 
againit  drawer 
should  allege 
the  default  of 
acceptor. 


CiiosBY  V.  Clark. 

J&.  Z.  WILLIAMS  xnoYed  for  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  on 
entering  a  common  appearance^  on  the  ground  of  the  in- 
su£Sciency  of  the  affidavit  to  hold  to  bail,  which  was  as 
follows : — **  T.  R.  Crosby»  of  Water  Lane,  Tower  Street, 
in  the  city  of  London,  merchanti  maketh  oath,  and  saith, 
that  W.  H.  Clark  is  justly  and  truly  indebted  to  this  de- 
ponent and  to  W.  Lambe,  his  co-partner  in  trade,  in  the 
sum  of  100/.,  upon  and  by  virtue  of  a  certain  bill  of  ex- 
change bearing  date  the  3rd  day  of  October,  1829,  drawn 
by  the  said  W.  IL  Clark  upon,  and  accepted  by  one 
H.  Clark  for  the  payment  of  the  sum  of  100/.  to  the  order 
of  him  the  said  W.  H.  Clark  six  years  after  the  date  there- 
of. And  this  deponent  saith,  that  the  said  bill  of  ex- 
change is  indorsed  by  the  said  W.  H.  Clark  to  one  J.  6., 
and  by  the  said  J.  G.  indorsed  to  one  J.  H.  K.,  and  by 
the  said  J.  H.  K.  indorsed  to  this  deponent  and  his  said 
co-partner  in  trade;  and  this  deponent  further  saith,  that 
the  said  bill  of  exchange  was  due  and  unpaid  at  a  certain 
day  now  past,  and  that  no  part  of  the  said  sum  of  100/. 
thereby  made  payable  has  been  paid,  but  the  whole  re- 
mains due  and  unpaid  from  the  said'  W.  H.  Clark  to 
this  deponent  and  his  said  co-partner  in  trade*''      The 
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objection  was,  that  the  default  of  the  acceptor  did  not        1836. 
sufficiently  appear. 

DawUng  shewed  cause  in  the  first  instance,  and  suIk 
mitted  that  the  cases  of  Simpson  ▼.  Dick  {a),  Buckwarth 
▼.  Levy  {t).  Cross  ▼.  Morgan  {c),  and  Banting  v.  Jadis  {d), 
must  be  considered  as  overruled  by  fVitham  y.  Gom^ 
perix  {e)  and  Irving  y.  Heaton  {/).  The  true  test  of  the 
sufficiency  of  the  affidavit  is,  that  supposing  the  depo> 
nent  has  sworn  falsely,  perjury  could  be  assigned.  Here 
the  bill  is  sworn  to  be  due  and  unpiud;  the  fact  of 
presentanent  to  tbe  acceptor  is  necessary  to  enaUe  the 
plaintiff  to  recover  on  the  bill,  but  it  need  not  be  str.ted 
in  the  affidavit.  In  Elstone  v.  Mortlake  (g)^  an  affidavit 
which  stated  that  the  defendant  was  indebted  to  the  plain- 
tiff on  a  bill  of  exchange  payable  to  a  third  person,  at  a 
day  now  past,  was  held  sufficient,  without  shewing  any 
connexion  between  the  payee  and  plaintiff. 

Lord  Abinoer,  C.  B. — In  an  action  against  the  drawer 
of  a  bill  of  exchange,  the  affidavit  should  allege  a  default 
by  acceptor :  with  respect  to  notice,  the  case  is  different ; 
that  is  a  mixed  question  of  law  and  fact.  It  would  be  dif- 
ficult for  a  man  to  swear  that  a  legal  notice  has  been  given* 
as  he  would  be  obliged  to  swear  to  all  the  special  circum- 
stances of  the  notice.  The  weight  of  authorities  is  against 
this  affidavit. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  of 
BuckfDorih  ▼.  Levy  was  confirmed  by  Cross  v.  Morgan  and 
Banting  v.  Jadis^  which  last  case  was  a  decision  given 
upon  connderation,  and  after  conference  of  all  the  judges 

(a)  Ante,  Vol.  3,  p.  731.  (e)  Ante,  Vol.  3,  p.  382. 

(h)  Ante,  Vol.  1,  p.  211.  (/)  Ante,  Vol.  4,  p.  638. 

(c)  Ante,  Vol.  1,  p.  122.  (g)  1  Chit.  Rep.  648. 
(^O  Ante,  Vol.  1,  p.  445. 
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of  the  King's  Bench.  Wiikam  v.  Gompertx  is  no  autho- 
rity in  support  of  this  affidavit :  it  only  decided  that  it  was 
unnecessary  to  aver  a  presentment  to  the  acceptor,  or  that 
the  drawer  had  notice  of  dishonour.  The  only  authority 
in  favour  of  this  affidavit  is  Weedon  v.  Medley  (a) ;  but 
that  case  seems  to  have  been  decided  on  the  ground  that 
the  objection  taken  was  the  want  of  averment  of  present- 
ment  Irving  v.  Heaton  seems  to  have  been  decided 
upon  a  mistaken  idea  that  Witham  v.  Gompertx  was  an 
authority  to  shew  the  default  of  the  acceptor  unnecessary. 
It  would  be  difficult  upon  this  affidavit  to  indict  a  man  for 
perjury ;  it  being  quite  consistent  with  the  matter  swom^ 
that  the  bill  was  never  presented  to  the  acceptor  at  all. 


B0LLAND5  B. — I  am  of  the  same  opinion. 

Aldsrson,  B. — Banting  v.  Jadis  was  a  decision  not  of 
one  judge  but  of  the  whole  Court.  In  Weedon  v.  Medley, 
the  defect  in  the  affidavit  was  not  adverted  to  so  particu- 
larly as  it  ought  to  have  been.  Witham  v.  Gompertx  is  no 
authority  in  favour  of  the  present  affidavit ;  the  ground  of 
that  judgment  is,  that  it  is  not  necessary  to  aver  a  pre- 
sentment or  notice,  but  that  it  is  sufficient  to  show  a 
default.  I  still  adhere  to  the  opinions  expressed  in  the 
cases  of  Cross  v.  Morgan  and  Buckworth  v.  Levy. 


Rule  absolute. 


(a)  Ante,  Vol.  1,  p.  689. 


Wright,  Assignee  of  Lainson  and  Salomons,  Esqrs.,  v. 

Barrett  and  Another. 

TbepUintiff  T/HIS  was  an  action  by  the  assignee  of  a  bail-bond. 
It  notrrompe-  The  declaration  was  in  the  usual  form,  and  the  statement 
lhe^al?*"nmelrt    ^^  *®  assignment  alleged  that  the  sheriff,  at  the  request 

of  t  bail-bond. 
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and  cost  of  the  pjaintiffy  by  an  indorsement  on  the  said        1836. 
writing  obligatory,  duly  made  in  the  presence  of  and  at'      wrioht 

tested  by  two  credible  witnesses ,  and  sealed  with  his  seal  of     _    v* 
«»  1  -1  «  1  Barrett. 

office,  assigned  the  said  writing  obligatory  to  the  plain- 
tiff, according  to  the  form  of  the  statute  in  such  case  made 
and  provided.  The  defendant,  by  his  plea,  traversed  that 
the  sheriff  assigned  the  said  writing  obligatory  according 
to  the  form  of  the  statute  in  such  case  made  and  provided. 
At  the  trial  of  the  cause  it  appeared  that  the  plaintiff  him- 
self was  one  of  the  witnesses  to  the  assignment. 

Piatt  having  last  Hilary  Term  obtained  a  rule  to  set 
aside  the  verdict  and  enter  4i  nonsuit,  on  the  ground  that 
this  was  not  an  assignment  by  two  credible  witnesses  with- 
in the  meaning  of  the  statute — 

Busbff  shewed  cause.— The  4  Anne,  c.  16,  s.  ^,  directs 
the  sheriff  to  assign  the  bond  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal,  in  the  presence  of  two 
or  more  credible  witnesses.  If,  therefore,  the  sheriff  put 
his  seal  of  office  to  the  assignment,  it  is  not  necessary  that 
it  should  be  attested  by  the  witnesses,  but  only  that  two 
persons  should  be  present  to  witness  what  he  has  done. 
The  decisions  on  the  5tb  section  of  the  Statute  of  Frauds 
are  not  applicable  to  the  present  case.  There,  the  words  are, 
that  all  devises  shall  be  in  writing,  and  shall  be  attested 
and  subscribed,  in  the  presence  of  the  devisor,  by  three  or 
four  credible  witnesses,  or  else  they  shall  be  utterly  void  ■ 
and  of  none  effect.  The  different  language  of  these  sta- 
tutes shews  that  there  must  have  been  a  different  intent 
in  framing  them.  From  the  case  otAnstey  v.  Dowsing  (a), 
It  appears  that  the  condition  of  the  witness  at  the  time  of 
the  attestation  was  the  only  thing  to  be  regarded.  In  Wynd* 
ham  V.  Chetwynd  (Jb)  the  subscribing  witnesses  were  credi- 

(a)  Strange,  1253.  {h)  Burr.  4H. 

VOL.  V.  F  D.  P.  C. 


6G 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1836. 


Wright 

V. 

Barrett. 


tors  of  the  devisor,  but  their  debts  having  been  paid  be- 
fore his  examination  9  the  Court  were  of  opinion  that  these 
witnesses  were  credible  within  the  meaning  of  the  statute. 

Lord  Abinger,  C.  B. — It  seems  to  me  very  evident 
that  this  assignment  is  not  properly  attested. 

Parke,  B. — It  is  dear,  that,  where  the  statute  mentions 
two  credible  witnesses,  they  must  be  two  indifferent  persons. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


The  plaintiff 
being  in  the 
cuitody  of  the 
Marshal  of  the 
King's  Bench, 
was  charged  in 
execution  on  an 
attachment 
which  the  de- 
fendant had 
caused  to  be  is- 
sued out  of  this 
Court:— He  W, 
by  Parke,  Bol~ 
land,  Alderson, 
Bs.,(Lord^&tn- 
ger,  C.  B.,  dis- 
sentiente),  that 
there  was  prim& 
facie  an  act  of 
trespass,  for 
which  an  action 
was  maintain- 
able, and  that 
if  the  defendant 
were  justified 
under  the  writ, 
he  should  plead 
that  matter 
specially. 


Briant  «?.  Glutton. 

X  HIS  was  an  action  of  trespass  for  false  imprison* 
ment.  The  defendant  pleaded  not  guilty  only.  At  the 
trial  of  the  cause  before  Lord  Abinger^  C.  B.,  at  the 
sittings  after  last  term,  it  appeared  that  whilst  the  plain- 
tiff was  in  the  custody  of  the  Marshal  of  the  King's 
Bench  the  defendant  had  caused  him  to  be  charged  in 
execution  on  an  attachment  issuing  out  of  this  Court. 
The  learned  Judge  thoughti  that  as  the  wrong  complained 
of  was  committed  under  process  of  the  Court,  trespass 
was  not  maintainable^  and  he  nonsuited  the  plaintiff.  A 
rule  nisi  for  setting  aside  the  nonsuit  and  for  a  new  trial 
having  been  obtained  by  Bompas,  Serjt.,  in  last  Hilary 
Term, 

Plait  shewed  cause,  and  contended  that  trespass  would 
not  lie  in  any  case  where  a  party  was  imprisoned  under 
process  of  a  Court  having  competent  authority,  though 
he  might  have  been  wrongfully  taken. 

PArke,  B. — I  am  of  opinion  that  in  this  case  there 
ought  to  be  a  new  trial.    The  imprisonment  complained 


Clutton. 
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of  was  the  consequence  of  the  act  of  the  defendant.     The         1B36. 
plaintiff^  being  in  the  custody  of  the  Marshal,  was  brought        ^  ^ 
firom  the  prison  of  the  King's  Bench  into  this  Court,  to  o. 

be  charged  in  execution  on  an  attachment  which  the  de- 
fendant bad  caused  to  be  issued  against  him.  Here,  then, 
primd  facie,  a  trespass  was  committed ;  for  the  plaintiff 
might  then  hare  been  entitled  to  his  discharge  from  the 
cause  for  which  he  was  first  imprisoned.  The  question 
then  is,  supposing  the  defendant  was  entitled  to  detain 
him  by  reason  of  the  attachment,  can  that  justification  be 
given  in  evidence  under  the  general  issue.  I  am  of  opinion 
that  it  cannot,  and  that  it  ought  to  be  specially  pleaded ; 
and  it  makes  no  difference  whether  the  imprisonment  is 
under  civil  or  criminal  process ;  and  unless  it  be  pleaded, 
there  is  no  way  by  which  the  validity  of  the  process,  as- 
suming it  might  be  invalid,  can  be  brought  before  the 
G>urt. 

BoLLAND,  B. — I  am  also  of  opinion  that  this  rule  should 
be  absolute  for  a  new  trial.  The  defendant  appears  to 
have  caused  the  imprisonment ;  and  the  question  is,  whe- 
ther he  was  justified  in  so  doing:  he  should  therefore 
shew  his  authority  by  pleading  the  process  under  which 
he  acted. 

Alderson,  B. — On  the  part  of  the  plaintiff,  I  think  it 
was  sufficient  to  shew  that  he  was  imprisoned  by  the  act  of 
the  defendant — that  he  was  detained  in  custody  by  some- 
thing which  the  defendant  did.  Probably  the  defendant 
was  justified ;  but,  in  order  that  that  may  appear,  he  ought 
to  plead  the  matter  specially. 

Lord  Abinger,  C.  B. — I  still  retain  the  same  opinion 
as  at  the  trial.  I  do  not  deny  the  imprisonment  stated,  as 
the  act  of  trespass  was  done  by  the  defendant,  but  it  ap- 
pears to  me  the  detainer  in  this  case  was  not  an  act  of 

f2 
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1S36.  trespass.  From  the  evidence  it  was  shewn  that  there  waa 
lANT  *  direct  order  of  the  Court  for  his  imprisonment,  under 
«-  an  attachment,  before  he  was  discharged  from  the  previous 

cause.  His  being  brought  into  Court  to  be  charged  in 
execution  on  that  attachment  was  not,  in  my  opinion,  a 
new  custody.  And,  as  it  seems  to  me,  the  detention  is 
the  act  of  the  Court  itself. 

Rule  absolute  for  a  new  trial. 


Partridge  v.  Salter. 

It  is  a  sufficient  JmANNING  shewed  cause  against  a  rule  obtained  by 
tloiTfor  judg"^"  Greenwood  for  judgment  as  in  case  of  a  nonsuit,  for  not 
ment  as  in  caae   proceeding  to  trial.     His  aflSdavit  disclosed,  that,  after  the 

of  a  nonsuit,         *  °  ^  /»i  t  mi  • 

that  the  defen-  Commencement  of  the  action,  the  defendant  had  filed  a  bill  m 

proceeding*  ^"  ^^^  Court  of  Chancery  against  the  plaintiff,  and  an  injunc- 

*Sindff  uTth  *'^"  ^*^  thereupon  issued  to  restrain  him  from  proceeding 

Court  of  ciian-  at  law.      In  January,  1835,  an  amended  bill  was  filed, 

cerv  and  there* 

by  rendered  it  when  the  injunction  was  dissolved,  and  in  March,  1835,  an 
ceed  uTtriair**"  ^^^wer  was  put  in  to  this  bill.     Issue  was  joined  in  the 

present  cause  in  last  Trinity  Term,  and  afterwards  the 
defendant  replied  to  the  plaintiff's  answer  to  the  amended 
bill,  and  served  him  with  a  subpcena  to  rejoin.  The  aflS- 
davit further  stated,  that  the  cause  in  Chancery  was  now 
at  issue,  and  if  an  account  were  taken  there,  it  would  be 
unnecessary  to  proceed  to  trial  in  the  action  at  law. 

Greenwood  submitted  that  proceedings  in  the  Court  of 
Chancery  would  not  be  taken  notice  of  in  a  Court  of  law. 

Lord  Abinger,  C.  B. — Where  the  plaintiff  furnishes  a 
reasonable  excuse  for  not  proceeding  ta  trial,  we  shall  not 
give  judgment  as  in  case  of  a  nonsuit. 
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Parke,  B.,  concurred.  1B36. 

Partridqe 

Alderson,  B. — ^You  have  no  right  to  make  a  motion  v. 


for  judgment  as  in  case  of  a  nonsuit,  when,  by  your  own 
proceedings,  you  have  rendered  it  improper  and  needless 
to  proceed  at  law. 

'      Rule  discharged. 


Salter. 


Gotsole  r.  Mathers. 

t^ASE. — The  declaration  stated  that  the  plaintiff  was  The  declaration 
lawfully  possessed  of   divers  large    quantities,    to  wit,  pllSStiff  being  * 
40,000  tulips,  then  being  the  property  of  the  plaintiff,  and  **>«"*  ^®  •«" 
being  of  great  value,  to  wit,  of  the  value  of  10,000/.;  and  the  defendant 
he,  the  plaintiff,  was  then  desirous  of  selling  and  disposing  ^tedthS^tke 
of  the  same  by  public  auction  ;  and  for  that  purpose  had  ^^^*^  *^ 
issued  hand-bills  announcing;  that  they  would  be  exposed  and  also  that 
to  sale  by  public  auction,  at  No.  5S,  St.  George's  Street,  were  the  pro- 
Canterbury,  on  Wednesday,  the  20th  day  of  May,  1835.  ^^{^^^ 
Yet  the  defendant  well  knowing  the  premises,  but  contriv-  «•<*  ^*«'  «'*<>- 

^  ^  '      ^  ever  bought 

ing  and  falsely  and  fraudulently  intending  to  injure  the  the  said  tniipt 
plaintiff,  and  to  cause  it  to  be  suspected  and  believed  that  ^^^tySy^ 
the  said  tulips  had  been  and  were  stolen  from  one  John  [hr^^i^jn^ff*^**^ 
Mathers,  the  brother  of  the  defendant,  and  to  hinder  and  was  unable  to 
prevent  the  plaintiff  from  selling  and  disposing  of  the  tulips:— tfe^, 
same,  and  to  cause  and  procure  the  plaintiff  to  sustain  and  ^l^^of  judg- 
be  put  to  divers  great  expenses  attending  the  said  ex-  ™*"h*!***!j® 
posure  to  sale  of  his  said  tulips,  and  to  vex,  harass,  op-  have  been  set 


out. 


press,  impoverish^  and  wholly  ruin  him  the  phiintiff,  here-      |q  ^h  actions 

tofore  and  before  the  exposure  to  sale  of  the  said  tulips,  of»ianderiii8 

*  *    '  necessliry  to  set 

as  hereinafter  mentioned,  to  wit,  on  the  15th  day  of  May,  out  the  words 

in  the  year  of  our  Lord  1835,  wrongfully,  injuriously,  tion,  whether 

falsely,  and  maliciously  asserted  and  represented,  in  the  Ue  in*theln"" 

presence  and  hearing  of  divers  good  and  worthy  subjects  of  •«^^*^»  **'  ®"*y. 

r   ^  o«/  o  •'''■'  so  by  reason  of 

ihis  realm,  that  the  said  tulips  were  stolen  property;  and  special  damage. 
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1836.         whereas  also  the  defendant,  further  contriving  and  intend" 
GuTsoLB      ^"S  ^^  aforesaid,  afterwards  and  before  the  exposure  to 
V-  sale  of  the  said  tulips,  to  wit,  on  the  SOth  day  of  May,  in 

the  year  aforesaid,  wrongfully,  injuriously^  falsely,  and 
maliciously  asserted  and  represented,  in  the  presence  and 
hearing  of  H.  P.,  T.  Y.,  and  W.  Y.,  and  divers  others, 
good  and  worthy  subjects  of  this  realm,  of  and  concerning 
the  said  tulips  of  the  plaintiff  so  then  about  to  be  exposed 
to  sale  by  pubUc  auction  as  aforesaid,  that  the  said  tulips 
were  the  property  of  the  defendant's  brother,  and  that  toho^ 
ever  bought  the  said  tulips  would  buy  stolen  property, 
(thereby  then  and  there  meaning  that  the  said  tulips  were 
the  property  of  the  said  John  Mathers,  the  brother  of  the 
defendant,  and  had  been  stolen  from  the  siud  John  Ma- 
thers). And  the  plaintiff  further  saith,  that  afterwards, 
to  wit,  on  the  said  ^th  day  of  May,  in  the  year  aforesaid, 
the  said  tulips  of  the  plaintiff  were  put  up  and  exposed  to 
sale  by  public  auction  at  No.  58,  St  George's  Street,  Can- 
terbury, aforesaid,  in  the  presence  of  divers  and  very  many 
of  the  liege  subjects  of  our  said  lord  the  King,  in  order 
that  the  same  might  be  then  and  there  sold  for  the  benefit 
of  the  said  plaintiff;  but  by  means  of  the  committing  of 
the  said  several  grievances  by  the  defendant  as  aforesaid, 
divers  of  the  s^id  liege  subjects  of  our  said  lord  the  King 
who  were  present  at  and  upon  the  said  exposure  to  sale  as 
aforesaid,  and  who  were  then  about  to  be  and  become 
purchasers  of  great  part  of  the  said  tulips  of  the  plaintiff, 
and  who  might  and  would  otherwise  have  bid  for  and  pur- 
chased  the  same,  and  particularly  the  said  H.  P.,  T.  Y., 
and  W.  Y.,  who  were  then  respectively  about  to  bid  for 
and  would  otherwise  have  purchased  a  great  part  of  the 
said  tulips,  were  thereby  then  wholly  deterred  and  pre- 
vented from  bidding  for  and  becoming  the  purchasers  of 
the  said  tulips  or  any  part  thereof,  and  then  and  from 
thence  hitherto  have  wholly  declined  to  purchase  the  same 
or  any  part  thereof;  whereby  the  plaintiff  was  then  bin 
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dered  and  prevented  from  selling  and  disposing  of  hii  said 
tulips,  and  hath  thereby  not  only  lost  and  been  deprived 
of  all  the  advantages  and  emoluments  which  he  might  have 
derived  and  acquired  from  the  sale  thereof;  but  also 
thereby  divers  sums  of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  ZOL^  which  he 
the  plaintiff  was  forced  and  obliged  to  and  necessarily  did 
pay,  lay  out,  and  expend  in  and  about  the  said  exposure 
to  sale,  and  expenses  incidental  thereto,  became  and  were 
wholly  useless  and  unproductive,  and  entirely  lost  to  the 
plaintiff. 

A  verdict  having  been  found  for  the  plaintiff  with  60/. 
damages,  E.  Perry,  .in  last  Hilary  Term,  obtained  a  rule 
for  arresting  the  judgment,  on  the  ground  that  the  words 
ought  to  have  been  set  forth  in  the  declaration. 


IS36. 


GUTSpLB 


Mathers. 


Andrews,  Serjt.,  and  George,  shewed  cause.— The 
general  rule  which  requires  the  words  to  be  set  out  in  the 
declaration  only  applies  to  cases  which  are,  strictly  speak- 
ing, actions  of  slander.  In  the  present  case  the  gist  of 
the  action  is  the  damage  arising  from  the  loss  of  the  sale 
of  the  tulips,  and  it  is  immaterial  by  what  words  that 
damage  was  caused.  In  slander  of  title,  it  is  not  necessary 
to  state  the  exact  words;  and  the  declaration  in  Smith  v. 
Spooner  {a)  is  precisely  the  same  as  the  present.  If  the 
words  must  be  set  out  here,  it  would  be  equally  requisite 
in  all  actions  for  deceit  and  false  representation.  In  the 
case  of  a  master  giving  a  false  character  of  a  servant,  it  is 
not  usual  to  set  out  the  identical  words.  Properly  speak- 
ing, this  is  an  action  on  the  case,  and  not  an  action  of 
slander.  The  truth  might  have  been  given  in  evidence 
under  thegeneral  issue ;  Smith  v.  Spooner  (a),  Watson  v. 
Reynolds{b)f  Hargrove  v.  Le  Breton  (c) ;  which  could  not 


(a)  3  Taunt.  246. 


(6)  M.  &  M.  1. 


(c)  4  Burr.  2422. 
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1836.        be  done  if  the  action  were  slander.    Neither  is  the  present 
^  case  within  the  operation  of  the  21  Jac.  1,  c.  66»  s.  6, 

V.  which  prevents  the  plaintiff  from  recoveringy  in  actions  of 

slander,  more  costs  than  damages  if  the  damages  are  under 
40s.  (a).  Nor  is  it  within  the  third  section  of  the  21  Jac.  1, 
c.  16,  which  limits  the  time  for  bringing  actions  upon  the 
case  for  words  to  two  years.  Law  v.  Hanoood  (i),  Carter 
V.  Fish  (c).  But,  at  all  events,  the  declaration  is  good 
after  verdict  In  BUzard  v.  Kelly  (d),  the  count  charged 
that  the  defendant  had  wrongfully  and  without  reasonable 
or  probable  cause  imputed  the  crime  of  felony  to  the 
plaintiff,  and  it  was  held  sufficient  after  verdict. 

Plait,  and  E,  Perry  ^  in  support  of  the  rule. — ^This  is 
an  action  for  slander,  and  the  words  should  have  been 
placed  upon  the  record,  that  the  Court  may  see  and  judge 
of  them :  Cook  v.  Cox  {e).  It  is  precisely  the  same  whether 
the  words  are  actionable  of  themselves,  or  only  in  respect 
of  special  damage.  In  slander  of  title  they  should  be  set 
out ;  for  if  they  amount  to  a  claim  of  title  in  the  defendant 
himself,  no  action  will  lie:  Gerard  v.  Dickinson  (jy, 
Gresham  v.  Guntley  {g).  It  is  for  the  Court  to  say  whe- 
ther the  words  admit  of  the  interpretation  put  upon  them : 
Crush  V.  Crtish  (A).  If  the  words  had  been  set  out,  it  is 
possible  the  action  could' not  have  been  maintained :  Bold 
V.  Bacon  (t).  Besides,  by  this  form  of  declaration,  the 
plaintiff  might  deprive  the  defendant  of  the  benefit  of  the 
21  Jac.  1,  c.  16,  for  if  the  words  had  been  set  out,  and  ap- 
peared actiona'ble  of  themselves,  the  case  would  have  been 
within  the  operation  of  that  statute. 

Cur.  adv.  vult. 

(a)  Tidd's  Prac.  962.  (e)  3  M.  &  S.  111. 

(6)  Cro.  Car.  141.  (/)  4  Co.  18  a. 

(c)  1  Stra.  645.  (g)  Yelverton,  89. 

(<Q  3  D.  &  R.  519;  2  B.  &  C.  (h)  Ibid.  SO. 

283.  (i)  Cro.  Eliz.  346. 
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'  Lord  Abinger,  C.  B.,  now  delivered  the  judgment  of        1836. 
the  Court. — ^In  this  case  the  first  count  of  the  declaration      qotsolb 
alleged  that  the  plaintiff  being  about  to  sell  some  tulipsi  «• 

the  defendant  falsely  represented  that  the  tulips  were 
stolen;  and  the  count  stated  that  the  defendant  fietlsely 
asserted  the  tulips  belonged  to  another  person,  and  were 
not  the  property  of  the  plaintiff.  After  verdict  for  the 
plaintiff,  an  objection  was  taken  that  the  words  spoken 
should  have  been  set  out  in  the  declaration,  that  the 
Court  might  see  whether  the  charge  against  the  defendant 
was  one  which  he  was  bound  to  answer.  The  plaintiff 
rephes  that  the  general  rule  requiring  the  words  spoken 
to  be  set  out  is  applicable  to  those  cases  only  in  which  the 
action  is,  properly  speaking,  an  action  of  slander, — ^in  which 
the  slanderous  matter  is  spoken  concerning  the  character, 
profession,  or  office  of  the  plaintiff;  and  in  which  the  words 
would  be  of  themselves  actionable  without  any  averment 
of  special  damage  ;  but  that  it  does  not  apply  to  those 
cases  in  which  the  special  damage  is  the  gist  of  the  action. 
Upon  looking  into  the  cases,  we  cannot  find  any  authority 
in  support  of  this  distinction.  In  Nelson  v.  Dixie  (a),  it 
is  indeed  said  that  it  is  sufficient  to  set  out  the  substance 
of  the  words;  but,  as  observed  by  Lord  Ellenboraughf 
C  J.,  in  Cook  v.  Cox  (ft),  the  words  used  by  Lord  Hard- 
wicie  were  merely '  thrown  out  at  Nisi  Prius,  and  not 
material  to  the  point  ruled  by  him  in  that  cause;  and  they 
are  evidently  founded  upon  a  mistake,  for  in  Rastall's 
Entries  there  is  not  any  precedent  in  which  the  words 
are  not  set  out.  The  judgment  in  Cook  v.  Cox  was  given 
after  consideration,  and  upon  such  distinction  being  taken 
as  in  the  present  case.  That  decision  is  a  sufficient  autho- 
rity in  support  of  this  motion ;  and  it  appears  to  us  there 
is  no  difference  in  principle  between  that  class  of  cases  in 
which  the  words  are  actionable  in  themselves,  or  only 

(a)  Cas.  temp.  Hardw.  305.  (6)  3  M.  &  IS.  1 10. 
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actionable  by  reason  of  special  damage.  If  it  were  sof- 
ficient  to  state  the  substance  of  the  words  only^  witnesses 
would  be  called  to  speak  to  the  effect  of  wordsj  and  juries 
would  have  to  decide  upon  the  effect  of  words;  whereas 
their  effect  must  be  decided  by  the  Court.  The  speaking 
of  the  words  and  their  effect  are  distinct  matters^  and  it 
is  not  expedient  to  blend  questions  of  law  and  fact  It 
ought  to  appear  to  the  Court  upon  the  face  of  the  declara* 
tion,  either  by  words  or  signs,  or  innuendoes,  that  the  matter 
stated  to  be  slanderous  bears  the  fair  interpretation  put 
upon  it*  We  think  it  proper,  for  these  reasons,  to  adhere 
to  the  general  practice,  and  to  arrest  the  judgment.  There 
may  be  a  class  of  cases  to  which  this  rule  will  not  apply ; 
for  instance,  actions  for  deceit,  or  actions  founded  upon  a 
deceitful  intention  to  injure  the  property  of  another,  and 
to  induce  him  to  adrance  his  money  upon  a  false  repre- 
sentation ;  though  such  cases  are  not,  properly  speaking, «. 
actions  for  words.  Another  class  of  cases  is  when  a  person 
injures  another  by  a  claim  of  goods  which  do  not  belong 
to  him,  and  so  prevents  the  owner  from  having  the  benefit 
of  their  sale.  For  the  above  reasons,  we  think  the  words 
should  have  been  set  forth  in  the  declaration,  notwith- 
standing the  damage  resulting  from  the  plaintiff^'s  state- 
ment is  the  gist  q{  the  action.  The  rule  must  therefore 
be  made  absolute  for  arresting  the  juclgment. 


Rule  absolute* 


A  debt  redaced 
below  40«.  by 
a  set- off  is  not 
within  the 
Middlesex 
County  Court 
Act 


Jenkinson  V,  Norton. 

JLf  EBT  for  goods  sold  and  delivered.  Pleas — Nunquam 
indebitatus,  and  a  set-off.  The  plaintiff"  by  his  particulars 
claimed  17/.  for  clothes  supplied  to  the  defendant.  The 
cause  was  tried  before  the  under-sheriff^  of  Middlesex, 
when  the  plaintiff^'s  claim  was  reduced  by  the  set-off*  to 


' 


MORTOM. 
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IBs.  9d.9  for  which  amount   the  jury  found  a  verdict         1836. 
C  Jones  having  obtdned  a  rule  for  entering  a  suggestion       ^"""^"^     ' 
under  the  23  Geo.  2,  c.  33,  s.  19  (the  Middlesex  County       ■*""•'*'' 
Court  Act),    to  give    the  defendant   double  costs,    the 
plaintiff  having  recovered  less  than  40^.,  and  the  defen- 
dant residing  within  the  county  of  Middlesex^— 

Humfrey  shewed  cause. — In  Tidd's  Practice  (a)  it  is 
stated  to  be  a  constant  and  invariable  rule  that  none  of  the 
Court  of  Conscience  Acts  extend  to  cases  where  the  debt, 
beuig  origmally  above  the  limited  amount,  is  reduced  by 
set-off  or  tender.  The  reason  is  expressed  in  the  case  of 
Piti  V.  Carpenter  (ft).  There  the  Court  observed,  "  How 
could  the  plaintiff  tell  whether  the  defendant  could  set  off 
any  thing  in  that  action,  so  as  to  be  bound  to  choose  their 
jurisdiction?  Besides,  he  has  in  effect  recovered  the  larger 
amount,  because  a  debt  which  he  must  otherwise  have  paid 
is  now  satisfied.  There  are  two  causes  determined,  both 
of  them  of  greater  value  than  is  within  the  inferior  juris- 
diction.** In  Jones  v.  Harris  (c),  Taunton,  J.,  says,  there 
are  very  good  reasons  why  a  case  in  which  the  plaintiff's 
demand  is  reduced  by  a  set-off  should  be  exempted  from 
die  operation  of  the  statute,  and  he  refers  to  Pitt  v.  Car* 
penter.  Besides,  it  is  clear,  from  the  language  of  the  1st 
and  19th  sections  of  the  statute,  that  it  is  confined  to 
cases  where  the  person  who  brings  the  action  has  at  the 
time  he  brings  it  no  debt  or  damage  due  to  him  of  a  greater 
amount  than  40s.  The  first  section  enacts,  that  it  shall 
be  lawful  for  the  suitors  of  the  Court,  together  with  the 
county  clerk  of  the  said  county  court,  upon  any  plaint  to 
be  entered  in  the  said  court  in  any  suit  where  the  debt  or 
damage  shall  not  amount  to  the  sum  of  40^.,  to  proceed 
in  a  summary  way,  &c. ;  and  the  19th  section  enacts,  that 
in  case  any  action  shall  be  commenced  in  the  Courts  at 

(a)  P.  959.  (b)  2  Strange,  1191.  (c)  Ante,  Vol.  1,  376. 
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actionable  by  reason  of  special  damage.  If  it  were  aof- 
ficient  to  state  the  substance  of  the  words  only,  witnesses 
would  be  called  to  speak  to  the  effect  of  words,  and  juries 
would  have  to  decide  upon  the  effect  of  words;  whereas 
their  effect  must  be  decided  by  the  Court.  The  speaking 
of  the  words  and  their  effect  are  distinct  matters,  and  it 
is  not  expedient  to  blend  questions  of  law  and  fact.  It 
ought  to  appear  to  the  Court  upon  the  face  of  the  declara- 
tion, either  by  words  or  signs,  or  innuendoes^  that  the  matter 
stated  to  be  slanderous  bears  the  fair  interpretation  put 
upon  it.  We  think  it  proper,  for  these  reasons,  to  adhere 
to  the  general  practice,  and  to  arrest  the  judgment.  There 
may  be  a  class  of  cases  to  which  this  rule  will  not  apply ; 
for  instance,  actions  for  deceit,  or  actions  founded  upon  a 
deceitful  intention  to  injure  the  property  of  another,  and 
to  induce  him  to  advance  his  money  upon  a  false  repre- 
sentation ;  though  such  cases  are  not,  properly  speaking, 
actions  for  words.  Another  class  of  cases  is  when  a  person 
injures  another  by  a  claim  of  goods  which  do  not  belong 
to  him,  and  so  prevents  the  owner  from  having  the  benefit 
of  their  sale.  For  the  above  reasons,  we  think  the  words 
should  have  been  set  forth  in  the  declaration,  notwith- 
standing the  damage  resulting  from  the  plaintiff's  state- 
ment is  the  gUt  qf  the  action.  The  rule  must  therefore 
be  made  absolute  for  arresting  the  judgment. 


Rule  absolute. 


A  debt  redaced 
below  40«.  by 
a  set- off  is  not 
within  the 
Middlesex 
County  Court 
Act. 


Jenkinson  v.  Norton. 

JLf  EBT  for  goods  sold  and  delivered.  Pleas — Nunquam 
indebitatus,  and  a  set-off.  The  plaintiff  by  his  particulars 
claimed  17/.  for  clothes  supplied  to  the  defendant.  The 
cause  was  tried  before  the  under-sheriff  of  Middlesex, 
when  the  plaintiff's  claim  was  reduced  by  the  8et*off  to 
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Parke,  B. — I  am  also  oCopinioa  that  the  statute  extendi         1836. 
to  cases  of  a  debt  reduced  by  payment  or  satisfaction,  and     ,^     "     ^ 
not  to  the  case  of  set-offs.    It  was  suggested,  that  there  was       _  v. 
a  difference  in  this  particular  act,  which  took  it  out  of  the 
general  rule ;  but  upon  comparing  the  first  and  nineteenth 
sections,  it  is  evident  the  statute  does  not  apply  to  a  debt 
reduced  by  set-off.    By  the  terms  of  the  first  section,  the 
plaintiff  never  could  have  sued  for  this  debt  in  the  county 
court ;  and  common  sense  must  confine  the  operation  of 
the  nineteenth  section  to  cases  in  which  the  plaintiff  could 
prosecute  his  suit  in  the  county  court. 

BoLLAND,  B« — I  am  of  the  same  opinion* 

Aldersom,  B. — Before  a  party  is  prejudiced  in  respect 
of  bringing  an  action  in  the  superior  Court,  we  ought  to 
be  satisfied  that  it  was  competent  for  him  to  have  sued  in 
the  inferior ;  otherwise  you  punish  him  for  not  doing  that 
which  he  could  not  do  under  the  act  of  ParliaiAent. 

Rule  discharged,  with  costs. 


Mills  v.  Barber. 

Assumpsit  hy  indorsee  against  acceptor  of  a  bill  of  Thecircum- 
exchange.     Plea— That  the  defendant  accepted  the  bill  Jj^^j^*  ^j^^***" 
for  the  accommodation  of  the  drawer,  and  without  any  given  for  accom- 
consideration  or  value  for  his  acceptance;  and  the  drawer  tuffldenttocast 
mdorsed  it  to  the  plaintiff  without  any  consideration  or  "^^l^^  ^f^^^' 
value;  and  the  plaintiff,  at  the  time  of  the  commencement  P^^vingcon- 

11  .  eiderarion,  but 

of  the  suit,  was  the  holder  of  the  same  without  any  con-  the  defendant 
sideration  or  value.  Replication — That  the  plaintiff  was  the  ouracueof  ^ 
holder  for  consideration  and  value.    At  the  trial  before  Al-  ^'.'?*'  °'  ■"•" 

picion. 

derson^  B.,  at  the  sittings  in  last  Hilary  Term,  the  plaintiff 
having  produced  the  bill  with  the  defendant's  signature, 
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1836.  was  about  to  rest  his  case  there.  The  defendant's  counsel 
contended »  that  upon  these  pleadings  it  was  incumbent 
on  the  plauitiff  to  prove  that  he  gate  value  for  the  bill. 
On  the  part  of  the  plaintiff  it  was  contended,  that  the  bill 
was  prim&  facie  evidence  of  consideration,  and  that  he  was 
not  bound  to  prove  actual  consideration,  unless  his  title 
was  first  impeached  by  evidence  on  the  part  of  the  defen- 
dant. Both  parties  having  refused  to  produce  evidence, 
the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  the  amount  of  the  biU. 

Humfrey  having,  in  last  Hilary  Term,  obtained  a  rule 
nisi  for  a  new  trial, 

Theobald  shewed  cause,  and  contended  that  the  mere 
circumstance  of  its  being  an  accommodation  bill,  was  not 
suflScient  to  throw  the  onus  probandi  on  the  plaintiff,  unless 
there  appeared  some  fraud  or  mala  fides  connected  with 
it  He  referred  to  Fentum  v.  Pocock  (a),  Thomas  v.  New- 
ton (6),  and  PercivcU  v.  Frampton  (c), 

Humfrey,  in  support  of  the  rule,  relied  on  Heath  v. 
Sanson  {d),  and  Simpson  v.  Clarke  («),  and  contended  that 
in  all  cases  where  there  is  a  defect  of  consideration  between 
the  original  parties,  the  holder  must  prove  value. 

Ctir.  adv*  vuli. 

Lord  Abinger,  C.  B.,  now  delivered  the  judgment  of 
the  Court. — ^This  was  an  action  on  a  bill  of  exchange  by 
indorsee  against  acceptor :  the  defendant  pleadeil  that  the 
bill  was  given  for  the  accommodation  of  the  drawer  and 
indorsed   to   the  plaintiff   without   consideration.     The 

(a)  5  Taunt.  192;  I  Msrsh.  14.      M.  &  R.  180. 

(6)  6  C.  &  P.  606.  id)  2  B.  &  Adol.  291. 

(c)  Ante,  Vol.  3,  p.  748;   I  C.  (e)  2  C.  M.  &  R.  342. 
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question  wasi  whether  the  plaintiff  gave  consideration.  At         1^36. 
the  trial  of  the  cause  both  parties  were  unwilling  to  act:  " 

the  plaintiff  stood  upon  his  rights  that  the  production  of      _   «- 
the  bill  under  auch  circumstances  was  primft  facie  evi- 
dence of  consideration ;  the  defendant  contended  that  the 
proof  of  the  issue  was  cast  upon  the  plaintiff^  because  the 
affirmative  was  with  htm.   Neither  party  having  produced 
evidence,  the  Judge  directed  a  verdict  to  be  entered  for 
the  plaintiff.    The  question  is  more  one  of  practice  than 
of  law  ;  for  nobody  doubts  that,  under  these  circumstances^ 
unless  the  plaintiff  has  given  consideration,  he  cannot  re* 
cover.     The  only  question,  therefore,  is,  from  whom  the 
proof  is  to  come.     The  cases  cited  by  the  defendant's 
counsel  shews  what    the    practice  has  been,  viz.  that 
where  it  is  an  accommodation  bill  the  plaintiff  has  the 
onus  probandi  cast  upon  him.    But  it  should  be  observed, 
that  it  was  formerly  usual  for  the  defendant  to  give  notice 
to  the  plaintiff  to  prove  the  consideration ;  and  it  was  the 
general  practice,  where  the  plaintiff  received  such  notice, 
to  act  in  the  first  instance,  and  to  prove  that  he  gave 
value.      The  Judges  have  taken  into  consideration  the 
judgment  of  the  Court  of  King's  Bench  in  the  case  of- 
Heath  v.  Simpson,  and  upon  deliberation  have  been  in- 
duced to  withdraw  their  opinion.     In  Simpson  v.  Clarke, 
I  state  it  was  not  my  intention  in  deciding  that  case  to  de- 
cide the  same  point  as  the  present.    I  think  there  is  a 
distinction  between  accommodation  bills  and  bills  obtained 
by  fraud.    Where  a  bill  is  given  for  accommodation  there 
is  a  presumption  that  money  has  been  paid  upon  it,  for 
that  is  the  object  of  the  bill.     Where  a  man  does  not 
come  into  Court  under  a  suspicion  of  fraud,  he  must  be 
presumed  in  the  first  instance  to  be  a  bon&  fide  holder ; 
for  the  proof  that  the  bill  was  given  for  accommodation 
is  not  a  proof  fhat  money  has  not  been  raised  upon  it. 
If  the  acceptor  lend  his  name  to  the  drawer,  the  probabi- 
lity is  that  the  drawer  has  received  money  upon  the  bill ; 
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1836.  on  the  other  hand,  if  the  drawer  has  lent  his  name,  it  is 
most  likely  the  acceptor  has  received  value  for  it  Unless 
therefore  the  case  is  connected  with  a  species  of  fraud,  or 
there  are  circumstances  from  which  a  fair  suspicion  of 
fraud  arises  9  either  that  the  bill  was  lost  or  stolen,  and 
that  the  holder  does  not  hold  it  honestly,  if  such  state  of 
facts  appear,  then  the  onus  proband!  ought  to  be  cast  upon 
the  plaintiff  to  shew  that  he  gave  consideration  for  it. 
The  principle  therefore  is,  that  where  no  fraud  or  suspi- 
cion arises,  the  plaintiff  is  not  bound  to  shew  he  gave 
value,  but  he  must  if  fraud  appears.  Upon  these  grounds 
the  Court  has  come  to  the  conclusion,  corroborated  by  the 
opinions  of  the  other  Judges,  that  in  the  present  case  the 
onus  probandi  lay  upon  the  defendant  But  as  the  cases 
cited  are  in  favour  of  the  defendant,  the  rule  may  be 
absolute  for  a  new  triah 

Rule  absolute  for  anew  trial* 


The  cases  of  Till  v.  Rowling  and  Bounsal  v.  Har^ 
rUon,  being  under  circumstances  precisely  similar,  were 
determined  by  the  above  decision. 


Snelling  V,  Chennells. 

tn  order  to  ob-  XN  an  action  of  trespass  for  a  disturbance  of  the  plaintiflP's 
in^^reiipMs!  tro-  "8^^^  of  common,  Cfiannell  moved  for  particulars  of  the  locua 

vcr,  or  on  the  jjj  ^hich  the  trespasses  were  alleged  to  have  been  corn- 
case,  there  "^  ^ 

must  be  an  affi.  mittcd.  The  affidavit  on  which  he  moved,  stated  that 
that  defendant  several  actions  had  been  brought  by  the  same  plain- 
wi^t"the  pfahl.  tiff  against  different  defendants ;  and  it  was  material  to 
tiffit  going  for.    kuow,  whether  the  plaintiff  proceeded  in  respect  of  the 

same  alleged  right  in  all. 

Parke,  B. — ^Your  affidavit  ought  to  state  that  you  do 
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not  know  what  the  plaintiff  is  going  for.    Such  an  affidavit  1836. 

is  necessary,  in  order  to  obtain  particulars  in  every  action  snellino 

of  trespass,  trover,  or  on  the  case.  ^' 

_    -         /«        1  Chennellb. 

Rule  refusedr 


Chaffers  v.  Glover. 

ARCHBOLD  moved  to  make  absolute  a  rule  nisi  for  Semceofaniie 
referring  it  to  the  Master  to  compute  principal  and  in-  by\caving ?"« 
terest  on  a  promissory  note.   The  defendant  was  a  student  defendant't 

,         ,  ,  ,  apartroente,  m 

in  the  University  of  Cambridge;  and  the  affidavit  stated,  which  no  person 
that  deponent  had  gone  to  defendant's  apartments,  and  though  the  de- 
found  the  door  open,  but  the  defendant  was  not  there,  *«n<|*nt  d>e«  . 

'^      '  '   resided  there,  is 

Dor  was  there  any  person  in  the  rooms.     The  deponent  not  sufficient. 
left  a  copy  of  the  rule,  and  went  to  the  porter  of  the  col- 
lege, who  informed  deponent  that  the  defendant  was  at 
that  time  residing  there. 

Per  Curiam. — That  is  not  sufficient. 

Rule  refused  (a), 
(a)  See  Gardner  v.  Green,  ante.  Vol.  3,  p.  343. 


Ex  parte  James  Parry. 

ARCHBOLD  moved  to  re-admit  Mr.  Parry  as  an  at-  where  an  at- 
tomey  of  this  Court,    In  the  year  1830  he  had  been  ad-  to™«y.  !>•▼«« 

'  *'  ceased  to  prac- 

mitted  an  attorney  of  the  Court  of  King's  Bench,  and  in  ^^f  ^  t»en 

1831  he  was  admitted  in  this  Court.     He  continued  to  the  K.  B.,  he 

practise  for  some  time,  but  subsequently  ceased  to  take  Stted^iTthu" 

out  a  certificate.     He  had  lately  made  an  application  to  ^°"J[*'  "p®**   . 

,       ^  I      T»        1     i.  reading  the  rule 

the  Court  of  Kmgs  Bench  for  re-admission,  and  that  for  his  re-ad- 
mission in  the 
K.  B.,  without 
putting  up  a  notice,  or  making  the  usual  affidavit. 

VOL.  V.  G  D.  P.  C. 
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1836.       Court  bad  permitted  him  to  be  re-admitted,  witbout  the 

Ex  parte      payment  of  any  fine*  The  question  was,  whether  be  ought 

Jambs  Pa&bt.  (q  put  yp  the  notice,  and  make  the  usual  affidavit  in  this 

Court.  In  Ex  parte  Yeates  {a),  an  attorney  who  had 
been  struck  off  the  roll  of  the  Court  of  King's  Bench, 
was  struck  off  the  roll  of  the  Court  of  Common  Pleas,  on 
reading  the  rule  for  striking  him  off  the  roll  of  the  King's 
Bench;  his  innocence  of  the  alleged  misconduct  beiag 
afterwards  proved  to  the  satisfaction  of  the  Court  of  K*  B., 
the  Court  of  Common  Pleas  re-admitted  him  without  the 
payment  of  any  arrears  of  duty  or  fine. 

Per  Curiam. — Let  the  rule  be  absolute  for  his  re-ad- 


mission. 


Rule  absolute. 

< 

(a)  Ante,  Vol  1,  p.  724 ;  S.  C.  2  Moore  &  S.  618. 


Richardson  and  Wife  v.  Robertson. 

Qii»ra,  ifpay-  il.SSUMPSIT  for  goods  sold  and  delivered,  and  on  an 

Son  brou^ir"  *ccount  stated.     Plea — ^non  assumpsit.    The  plaintiff,  by 

e^dMw  ir  '"*  ^^®  particulars,  claimed  100/.    At  the  trial  it  appeared, 

mitigation  of  that,  after  the  action  was  brought,  50/.  had  been  paid  by 

fluTTifigftf  under  •  «   •     • 

Don  ufomptit    the  defendant  to  the  plaintiff's  wife.     This  evidence  was 

objected  to,  on  the  ground  that  it  ought  to  have  been 
specially  pleaded ;  and  ultimately  a  verdict  was  found  £>r 
the  plaintiff  for  50/. 

Steer  having,  on  a  former  day,  obtained  a  rule  nisi  to 
reduce  the  damages  to  50/., 

Hoggins  shewed  cause,  and  relied  on  Reg*  Gen.  H. 
T.  4  Will.  4,  which  requires,  in  every  species  of  assump- 
sit, all  matters  in  confession  and  avoidance  to  be  pleaded 
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specially.  The  17th  rule  also  gives  the  form  of  plea  where        1836. 
the  money  is  paid  after  action  brought.  Bihar*"^ 

The  case  of  Shirley  v.  Jacobs  {a)  was  referred  to ;  but  «. 

the  defendant's  counsel  having  admitted  the  payment  of 
the  501,  the  Court  made  the  rule  absolute^  but  at  the 
same  time  wished  it  to  be  understood  that  they  gave  no 
opimon  on  the  point. 

Rule  absolute. 

(a)  Ante,  Vol.  3,  p.  101 ;  2  Scott,  157,  S.  C. 


Danibls  v.  May. 

^TEER  havings  on  a  former  day,  obtained  a  rule  nisi  for  <>  a.  b.,  clerk  to 
setting  aside  an  interlocutory  judgment  for  irregularity —  ^i^'i^^  » 

b  not  a  fuffi- 

Barstow  shewed  cause,  and  took  a  preliminary  objec-  tion  of  a  de- 
tion,  that  the  deponent's  place  of  abode  was  not  stated  in  ^^^^^ 
the  affidavit  upon  which  the  rule  was  obtained,  pursuant 
to  the  direction  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  5  (a). 
The  commencement  of  th^  affidavit  was  in  the  following 
form : — **  A.  B.,  clerk  to  C,  D.,  the  defendant's  attorney, 
maketh  oath  and  saith,  &c." 

Steer,  in  support  of  the  rule,  contended  that  the  object 
of  1  Reg.  Gen.  H.  T.  4  Will.  4,  s.  5,  was  merely  to  give 
the  opposite  party  the  means  of  knowing  where  to  find  a 
deponent,  and  that  object  was  sufficiently  attained  by  the 
description  of ''  clerk  to  defendant's  attorney." 

Lord  Abinoeb,  C.  6. — ^We  must  adhere  with  strict- 
ness to  general  rules.     The  affidavit  is  insufficient. 

Rule  discharged. 

(o)Ante,  VoLl,  p.  184. 
g2 
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Smith  r.  Smith. 
An  informal       XN  debt  for  goods  8old  and  delivered,  and  on  an  account 

ooncliuion  of  a 

plea  is  no  Stated,  the  defendant  pleaded  as  to  the  sum  of  10/.,  parcel 

arretting  the  ^^  ^h^  monies  in  the  declaration  mentioned,  that,  after  the 
for ^repieato^  Said  sum  of  10/.,  parcel  &c.,  accrued  due  to  the  plaintiff,  and 
if  there  hag  been  before  the  Commencement  of  the  suit,  the  defendant  paid 

an  issue  to  try;  .     ,  , 

the  objection  to  the  plaintiff  the  sum  of  10/.,  in  full  satisfaction  and  dia- 
taken'adTan-  charge  of  the  Said  sum  of  10/,,  parcel  &c.,  and  which  said 
tageotonspe.    gu^j  ^^f  jQ/^  ^}^g  plaintiff  then  accepted  and  received  of 

cial  demurrer.  ^      ^        ^  *       _ 

and  from  the  defendant,  in  full  satisfaction  and  discharge 
of  the  said  sum  of  10/.  parcel  &c.,  and  of  all  damages 
occasioned  by  the  detention  thereof;  and  of  this  the  de- 
fondant  puts  himself  upon  the  country.  And  as  to  the 
residue  of  the  declaration,  that  he  never  was  indebted. 
The  plaintiff  added  the  similiter  to  both  pleas.  At  the 
trial  before  the  sheriff  of  Middlesex,  the  defendant  ob- 
jected, that  there  was  no  issue  joined  on  the  first  plea,  in- 
asmuch as  it  concluded  to  the  country,  instead  of  with  a 
verification.  The  sheriff  overruled  the  objection,  and 
tried  the  cause,  and  a  verdict  was  found  for  the  plaintiff. 

Mansel  now  moved  for  a  rule  for  arresting  the  judg- 
ment, or  for  a  repleader.  In  support  of  the  motion  he 
cited  Wordsworth  v.  Brown  (a). 

Pee  Curiam. — This  case  is  different  from  Wordsworth 
V.  Brown;  here  there  is  clearly  an  issue,  and  if  the  plain- 
tiff wished  to  take  advantage  of  the  informal  conclusion 
of  the  plea,  he  should  have  demurred  specially. 

Rule  refused. 

(a)  Ante,  Vol.  3,  p.  698. 
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183G. 

Norton's  Bail 

(/.  JERVIS  opposed  the  bail,  and  took  a  preliminary  if  bail  appear 
objection  that  the  notice  of  justification  omitted  to  state  j^gufy^'it  y  no 
whether  the  bail  would  justify  in  person,  or  by  affidavit,     objection  that 

*  ^        '^  *  ^  the  notice  of 

jastiOcation 

Per  Curiam. — ^The  bail  are  present  here,  and  that  is  whether  they 
sufficient.  ^^^  i"»*»^  *» 

peraon,  or  by 

The  bail  afterwards  justified,      affidavit 


Doe  d.  Read  and  Another  v.  Roe* 

rVlGHTMAN  moved  for  judgment  against  the  casual  service  of  a 
ejector.     The  affidavit  stated,  that  the  declaration  was  t^^^^^^ 
served  on  a  female  servant  on  the  premises,  who  informed  urrant  in  care 

of  the  premises^ 

the  deponent  that  she  had  been  left  in  care  of  them  by  the  is  insufficient  to 
tenant  in  possession ;  but  it  did  not  appear  that  the  tenant  theXst  i'n-^  ^ 
had  received  any  notice  of  the  service.  stance;  and  in 

"^  order  to  obtain 

a  rule  nisi,  some 

Lord  Abinger,  C.  B. — Have  you  any  case  in  which  the  must^be^fhewn 
service  on  a  servant  has  been  held  sufficient  ?  thlt*A*rteiuint 


Wighiman  then  applied  for  a  rule  nisi,  and  submitted 
that  such  was  the  ordinary  practice  in  cases  of  this 
description. 

Per  Curiam. — Without  your  affidavit  shews  some  be- 
lief that  the  tenant  had  notice  of  the  service,  we  cannot 
grant  the  rule,  for  he  may  be  in  this  predicament :  he 
may  say  there  is  no  affidavit  to  answer.  You  must  first 
make  out  some  probable  ground  for  believing  that  the 
tenant  has  received  the  declaration. 

Rule  refused. 


has  notice  of 
the  service. 
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1836. 

Strono  v»  Dickinson* 

Where  an  attor-  J^UDLOW^  Seijt.,  moved  icft  E  rule  to  shew  cause  why 
diLifepri-  A  ^nt  of  habeas  should  not  issue  for  the  purpose  of  bring- 
J^?!^^  u "  ^"8  "P  *®  defendant  to  be  discharged  out  of  custody.  Tbe 
must  clearly       affidavit  upon  which  he  moved,  stated  that  the  defendant 

i^pear  that  he  *    i  .     *-•  • 

ufthomtotfSbit  was  an  attorney  of  this  Court;  that  a  certam  cause  m 
{^^^/^*  which  he  was  engaged  as  attorney  was  that  day  in  the  Kst ; 
Court  that  he  was  on  his  way  to  Westminter  Hall^  in  order  to  be 

present  at  the  hearing  of  that  cause ;  and  having  gone  into 
a  coffee-house  for  a  few  minutes  to  consult  a  friend ,  he 
was  arrested  there  on  a  ca.  sa.  at  the  suit  of  the  plaintiff. 

Plait  shewed  cause  upon  an  affidavit  of  the  sheriff  *8 
officer,  which  stated  that  deponent  arrested  the  defendant 
at  the  Auction«mart  Coffee-house^  between  two  and  three 
o'clock  in  the  afternoon  ;  that  defendant  did  not  tell  de- 
ponent he  was  going  to  attend  any  of  the  Courts  of  law, 
but  said  he  came  into  the  coffin-house  to  see  a  person  with 
whom  he  was  about  to  make  an  arrangement  respecting 
the  getting  some  money  to  pay  that  debt. 

LudloWf  Serjt.,  and  F.  V.  Lee,  in  reply. — The  privilege 
claimed  is  the  privilege  of  the  client,  and  the  attorney  is 
entitled  to  it  eundo,  morando,  et  redeundo,  unless  the  de- 
viation or  delay  is  unreasonable.  In  LunUey  v.  Naika* 
niel  (a)  the  defendant,  a  practising  barrister,  was  returning 
from  the  sessions,  and,  having  gone  into  a  picture  ibop, 
was  arrested  there ;  the  Court  held  him  clearly  entitled  to 
be  discharged.  [Parke,  B. — Is  it  sworn  that  the  defendant 
left  home  with  the  sole  intention  of  attending  the  Court  ?] 
The  affidavit  does  not  state  where  the  defendant  came 

(a)  Ante,  Vol.  2,  p.  51. 


DitnifMOir. 
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fipom,  hit  it  shews  it  was  ntcessary  for  him  to  attend  (he  1#86. 
Court,  as  his  canse  was  in  the  list.  That«  is  no  distinctioti  ^Tv  ^ 
between  a  party  attending  a  Court,  or  returnii^*  In  _  9. 
lAghtfaot  Y.  CnMSfTOft  (a),  the  defendant's  cause  was  put 
off  earlj  in  the  day,  yet  he  stayed  in  Court  till  five  in  the 
afternoon,  to  speak  with  his  attorney,  who  was  engaged  in 
o&er  causes,  and  then  at  the  rising  of  the  Court  went 
with  hb  attoniey  add  witnesses  to  dine  at  a  tayem,  atid 
daring  dinner  was  anrestsd ;  but  tlih  was  not  considered  a 
deriatioa.  [AirA^i  B. — ^You  will  find  in  all  those  oases 
that  the  Ubevty  was  for  die  purpose  of  enabling  the  party  to 
return  home.]  In  Pitt  v.  Coome^ifi)^  the  plaintiff  ealltd  at 
the  office  where  he  kept  his  papers,  but  did  not  reside,  to 
refresh  himself;  he  remained  there  nearly  two  hours,  and 
then  went  into  a  tailor's  shop  in  the  same  steeet,  where  he 
wa&  arrested;  and  it  was  held  that  the  privilege  of  the 
party  redeundo  had  not  ceased  when  he  was  arrested. 

LorA  AntKOBR,  C.  B. — An  attorney  is  undoubtedly 
entitled  to  a  privilege  from  arrest,  eundo,  morando,  et 
redeundo ;  and  if  it  he  clearly  shewn  that  he  was  attend- 
ing any  of  the  Courts,  it  is  not  expected  that  he  should  go 
at  full  speed,  or  return  by  the  shortest  road  home.  But 
in  all  the  cases  which  have  been  cited,  there  does  not  ap- 
pear to  have  been  any  distinct  deviation  wholly  uncon- 
nected with  his  progress,  at  the  time  of  the  arrest.  It  be- 
hoves the  party  applying  for  this  privilege  distinctly  to 
shew  the  circumstances  under  which  he  claims  it ;  and  the 
affidavit  should  specially  state  that  he  was  proceeding 
from  home  to  the  Court  It  is  perfectly  consistent  with 
the  affidavit  in  the  present  case  that  he  might  have  set 
out  for  some  purpose  wholly  unconnected  with  his  busi- 
ness in  Court.  If  this  affidavit  were  a  precedent  for  al- 
lowing an  attorney  to  be  privileged,  he  might  go  where 

(a)  2  H.  Blac  1113.       (6)  3  Ne?.  &  M.  212;  6  B.  &Adol.  1079. 
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1836.         he  pleased  during  the  day,  so  that  he  came  in  the  after- 
s  RONo       ^^^^  ^^  Westminster  Hall.    Upon  his  own  statement  he 
«•  went  to  a  coffee-house  for  a  different  purpose  than  the 

business  of  his  client,  and  then  he  comes  late  in  the  day 
to  Westminster  Hall  for  the  purpose  of  calling  upon  us  to 
allow  his  privilege.  There  is  no  case  where  the  affidavit 
upon  which  the  privilege  was  obtained  has  been  liable  to 
the  same  objections.  If  the  affidavit  had  stated  that  he 
lived  in  the  city,  and  went  into  a  coffee-house  to  refresh 
himself  on  his  way  to  Westminster  Hall,  the  case  might 
have  been  different;  but  the  present  affidavit  is  clearly 
insufficient. 

Parkb^  B« — I  am  of  the  same  opinioui  and  I  found  my 
opbion  entirely  on  the  defect  of  the  plaintiff's  affidavit. 
It  is  not  sworn  that  he  left  his  house  in  the  morning  for 
the  purpose  of  attending  the  Court,  nor  does  it  state 
where  his  house  was,  or  that  he  went  on  the  business  of 
his  client.  Consistently  with  this  affidavit  he  may  have 
gone  into  the  city  for  the  purpose  of  transacting  the  busi- 
ness of  his  various  other  clients.  We  should  be  carrying 
the  privilege  much  further  than  before,  by  allowing  the 
discharge  upon  an  affidavit  like  this. 

BoLLAND,  B. — I  am  of  the  same  opinion.  In  the  case  of 
Lightfooi  v.  Cameron,  De  Grey,  C,  J.,  says,  **  such  a  ne- 
cessary refreshment  as  this  is  not  to  be  looked  upon  as  a 
deviation,  so  as  to  cancel  the  defendant's  privilege  re- 
deundo."  But  in  the  present  case  it  appears  that  the  de- 
fendant went  into  the  coffee-house,  not  to  refresh  himself^ 
but  for  the  purpose  of  trying  to  raise  some  money. 

Alderson,  B. — ^The  defendant  introduces  the  state- 
ment respecting  Westminster  Hall  in  a  very  lax  manner^ 
and  it  appears  clearly  from  his  own  affidavit  that  he  has 

deviated. 

Rule  discharged. 
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GooDCHiLD  V.  Pledge. 

JLFEBT. — ^The  declaration  alleged  that  the  defendant  was  payment  ghouid 
indebted  to  the  plaintiff  in  20/.  for  goods  sold  and  deli-  Jj^ttn  wd 
▼ered,  and  in  801.  for  board  and  lodging,  and  in  SOL  for  •▼oidance,  »nd 

'  7  .  ,   mutt  conclude 

money  due  on  an  account  stated,  which  said  several  withaTeriS- 
monies  were  to  be  paid  respectively  by  the  defendant  to 
the  plaintiff  on  request:  whereby,  and  by  reason  of  the 
non-payment  thereof,  an  action  hath  accrued  to  the  plain- 
tiff, to  demand  and  have  of  and  from  the  defendant  the  said 
several  monies,  respectively  amounting  to  the  sum  of  60/. 
above  demanded ;  yet  the  defendant  hath  not  paid  the 
said  sum  above  demanded,  or  any  part  thereof  The  de« 
fendant  pleaded  to  the  whole  declaration  nunquam  indebi- 
tatus: ''and  for  a  further  plea  to  the  first  count,  that,  before 
the  commencement  of  the  suit,  and  when  the  said  sum  of  SOL 
in  that  count  mentioned  became  due  and  payable,  to  wit,  on 
the  Ist  day  of  January,  1831,  he  paid  to  the  plaintiff  the 
said  sum  of  ^2.,  according  to  the  defendant's  said  contract 
and  liability  in  the  said  first  count  mentioned ;  and  of  this 
the  defendant  puts  himself  upon  the  country.**  Special 
demurrer  to  the  second  plea,  assigning  for  causes  that 
the  said  second  plea  does  not,  as  it  ought  to  have  done, 
although  containing  new  matter,  to  wit,  payment,  conclude 
with  a  verification,  but  that  it  improperly  concludes  to 
the  country. 

Mansel,  in  support  of  the  demurrer,  referrerd  to  AnseU 
V.  Smith  (a),  and  contended  that  a  plea  of  payment,  since 
the  new  rules,  must  conclude  with  a  verification.  If  the 
plea  shews  a  payment  at  the  time  the  debt  accrued,  it  is 
simply  a  denial  of  the  liability  stated  in  the  declaration, 
and  IS  therefore  bad  as  amounting  to  the  general  issue. 

(a)  Ante,  Vol.  3,  p,  193j  S.  C.  1  C.  M.  &  R.  622. 


V. 
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laag.^  Ogle,  in  support  of  the  plea.— The  plea  avers  the  pay- 

OooDCHiLD  ""•■**  ^^  *®  money  according  to  the  defendant's  contract 
and  liability.  That  is  a  traverse  of  the  matter  stated  in 
the  dedaration*  and  it  is  a  general  rule  that  where  lli« 
plea  tKaverses  the  breadi  without  inserting  new  matter,  it 
must  conclude  to  the  country*  There  is  a  distinction  be-* 
tween  a  plea  of  payment  which  denies  the  breach,  and  a 
pka  which  oonibssca  and  avoids  it. 

Per  Curiam^— The  breach  stated  in  the  declaration  is 
mere  matter  of  form«  If  the  defendant  seeks  to  discharge 
himself  from  the  debt,  that  must  be  pleaded  in  confessicni 
and  avoidance.  The  new  general  issue  of  nunquam  inde- 
bitatus was  framed  for  the  special  purpose  of  causing  idl 
these  matters  to  be  pleaded  by  way  of  confession  aad 
avoidance.  As  (be  point  is  new,  the  defendant  nay  amend 
on  payment  of  costs. 

Leave  to  ammd  pn  payment  i>fc#sts» 


Jones  r.  Nanny. 

In  astumptit  for  X  HIS  was  an  action  of  assumpsit  for  work  and  labour 
bmir,  a°defence  ^  ^^  attorney  and  solicitor^  and  for  money  paid,  and  on 
that  the  work     ^  accouut  Stated.      To  the  first  count  the  defendant 

was  to  be  done 

without  reward,  pleaded  to  a  certain  sum,  parcel  of  the  money  therein 

evidence  under  mentioned,  a  special  agreement  that  the  work  was  to  be 

iMuf"*'*^  done  without  fee  or  reward.     To  this  plea  the  plaintiff 

Sembie.— In  demurred  specially,  and  assigned  for  cause,  that  the  plea 

all  cases  in  as* 

tumpsit,  or  debt  amounted  to  the  general  issue. 

on  simple  con- 
tract, where  the 

Uabmr  SSr.*       Cowlings  in  support  of  the  demurrer^  was  stopped  by 

ent  from  the         the  Court. 
implied  promise 
or  liabiUty  al- 
leged in  the  de-       J.  Jercis,  in  support  of  the  plea,  admitted  that  Cousins 

claration,  the 

general  issue  is  the  proper  plea. 
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▼.  Paddon  (a)  was  against  him,  but  referred  to  Edmondi 
?.  Harris  (6),  in  which  it  was  held,  that,  since  the  new 
roles  of  pleading,  a  defence  that  the  goods  were  sold  on 
a  credit  not  yet  expired,  could  not  be  giTen  in  eTi4eii0e 
under  tbe  plea  of  nunqoaw  indebitatus. 

P£a  CuAiAM. — The  plea  is  clearly  bad,  as  amaunlSng  to 
the  general  issue.  The  case  referred  to  by  the  defen- 
dant's counsel  may  be  considered  as  overruled. 


(a)  Ante,  Vol.  4,  p.  488. 


Judgment  for  plaintiff. 
(b)  2  Adol.  &  E.  414. 


Smith  r.  BadcoCK. 

JMLARTIN  shewed  cause  against  a  rule  ol)tained  by 
Ball  for  judgment  as  in  case  of  a  nonsuit.  The  reason 
assigned  in  the  affidavit  was,  that,  since  the  commence- 
ment of  the  action,  the  defendant  had  taken  the  benefit  of 
the  Insolvent  Debtors'  Act. 

Alderson,  B. — The  rule  must  be  discharged  with 
costs,  unless  the  defendant  consents  to  a  stet  processus. 

BaU  submitted,  that  it  #88  not  usual  in  sndi  cases  to 
give  costs. 

Aldsrson,  B. — It  must  be  with  costs — stet  processus 

— or 

Rule  discharged,  with  costs  (a). 


It  if  a  niffident 
excuM  for  not 
proceeding  to 
trial,  that  the 
defendant  haa, 
since  the  com* 
mencement  of 
the  action, 
taken  the  bene- 
fit  of  the  Insol- 
vent  Debtors' 
Act|  and  in 
such  case  the 
Court  will  dis« 
charge  a  rule 
for  judgment 
as  in  case  of  a 
nonsuit,  with 
costs,  unless 
the  defendant 
consent  to  a 
stet  processus. 


(a)  See  Fielder  v.  Crow,  ante,  Vol.  4,  p.  60. 
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VlNEB  V.  LaNGTON. 

Where  a  rule  X  HIS  was  a  motion  foT  setting  aside  an  attachment 

8tenti!iiV^»-  AS<^^^  ^^^  sheriff.     The  only  question  was,  whether  the 

posed  of,  it  plaintiff  had  lost  a  trial ;  but  it  not  then  appearing  on 

wards  be  ob-  what  day  the  sittings  took  place,  the  matter  stood  over. 

jected,  that  the 
affidayits  upon 

which  the  rule        j^  Jefvu.  on  a  subsequent  day  mentioned  the  cause, 

was  drawn  up  '  *  • 

are  not  correct-  and  then  objected  that  the  affidavits  in  support  of  the  rule 
^  °  were  not  correctly  intitled.      He  referred  to  Clothier  v. 

Ess  {a). 

Aldbrson,  B. — It  is  too  late  to  take  that  objection ;  the 
Court  decided  that  the  rule  should  be  made  absolute,  and 
the  only  question  was,  whether  the  bail-bond  should  stand 
as  a  security  in  consequence  of  the  trial  having  been  lost. 
We  cannot,  after  having  made  a  rule  absolute,  go  into  the 
matter  now  objected  to. 

It  afterwards  appearing  that  no  trial  had  been  lost,  the 
rule  for  setting  aside  the  attachment  was  made  absolute, 
without  the  bail-bond  standing  as  a  security. 

Rule  accordingly, 
(a)  Ante,  Vol.  2,  p.  731 ;  S.  G.  3  Moore  &  S.  216. 


Wright  <?.  Skinner. 

An  affidavit  JlLATT^  in 'shewing  cause  against  a  rule  obtained  by 
uac  oHfaitered  Chadwici  Jones,  took  a  preliminary  objection,  that  the 
after  it  is  sworn,  affidavit  which  had  been  filed  was  altered  after  it  was 

sworn,  by  the  insertion  of  the  words  *^  the  paper  writing 

marked  A.  is  a  true  copy." 


EASTER  TERM,  6  WILL.  IV.  93 

C  Jones  submitted  the  affidavit  was    good  for  such        1836. 


parts  as  were  originally  sworn. 

Lord  Abinqer,  C.  B. — ^The  affidavit  is  a  nullity;  you 
cannot  make  use  of  an  affidavit  which  has  been  altered 
after  it  is  sworn.  The  rule  must  be  discharged,  but  with- 
out costs. 

Plait  afterwards  waived  the  objection,  and  shewed  cause 
upon  the  merits. 


Wright 
Skinhbil 


Partridge  v.  Wellbamk. 

t^HANDLESS  moved    to  amend  a  writ  of  summons  The  Court  will 
and  distringas,  and  subsequent  writs  issued  to  save  the  ^t  to'be  * 
Statute  of  Limitations.    The  original  writ  of  summons  is-  f^^^^^^  «"- 

^  less  It  appears 

sued  in  the  year  1833,  and  the  distringas  in  June  last,  the  plaintiff 'b 

remedy  would 

The  plaintiff  had  a  cause  of  action  against  the  defendant  otherwise  be 
on  simple  contract,  but  a  much  larger  claim  arose  upon  a  •'^**"*y  ^'' 
bond,  and  he  was  therefore  desirous  of  altering  the  state- 
ment of  the  form  of  action  in  the  writs,  from  assumpsit  to 
debt.     In  support  of  the  motion,  he  referred  to  Horton  v. 
Inhabitants  of  the  Hundred  of  Stamford  (a). 

Parke,  6. — It  appears  here,  that  the  debt  on  the  bond 
is  not  barred  by  the  statute.  It  will  be  found  that  the 
principle  of  all  the  cases  in  which  a  writ  has  been  allowed 
to  be  amended  is,  that  otherwise  the  remedy  would  have 
been  entirely  lost. 

Lord  Abinoer,  C.  B. — ^This  amendment  should  not  be 

allowed. 

Rule  refused. 

(a)  Ante,  Vol.  2,  p.  196. 
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The  Court  will 
Dot  set  aside  a 
plea  because  it 
commences 
with  a  formal 
defence. 


Bacon  <?.  Ashton. 

iShEE  noved  for  a  rule  to  sfaew  cause  why  the  plea  deli- 
vered in  this  esse  should  not  he  set  aside  for  irreguhnrity. 
The  o^jectioa  was,  that  the  words  **  comes  and  defends 
the  wrong  and  injury  when  &c./'  were  used  in  the  com- 
mencement of  the  plea  contrary  to  10  Reg.  Gen.  H.  T.  (a) 
4  Will.  4  (Pleading  Rules),  wliioh  ffwes  the  form  of  the 
commencement  of  the  plea,  and  says,  that  no  formal 
defence  shall  be  required. 


Alderson,  B. — You  may  strike  out  the  part  objected 


to. 


Rule  refused. 


(a)  Ante.  YoL  2,  p.  319. 


Ward  v.  Watt. 

The  actual  or     ARCHBOLD  moved  for  a  rule  to  shew  cause  why  the 

dencTof  a'de-     ^^Py  ®^  *^®  ^"*  ^^  capias  issued  in  this  case  should  not 
fendant  murt  be  be  set  aside  for  irregularity,  and  why  the  defendant  should 

stated  in  a  writ  •       ,.     ,  ,  ^  , 

of  capias.  not  be  discharged  out  of  custody,  on  entering  a  common 

appearance.  The  irregularity  complained  of  was,  that 
the  copy  of  the  writ  did  not  state  the  defendant's  place  of 
residence.  He  referred  to  Eice  ▼•  Huxley  (a),  and  Eo» 
beris  v.  Wedderbume  (6). 

Humfrey  shewed  cause  upon  an  affidavit,  which  stated, 
that  the  defendant  had  no  settled  place  of  residence;  the 
debt  was  contracted  some  time  since  at  Cheltenham,  and 
the  plaintiff  had  lately  seen  the  defendant  in  London,  but 
could  not  discover  his  place  of  abode ;  he  had  also  seen  a 
letter  from  the  defendant  to  his  attorney,  which  was  dated 


(a)  Ante,  Vol.  2,  p.  231. 


(6)  Ante,  Vol.  2,  p.  816. 
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LmkIoii,  merely.  Id  Wekk  t.  Lmngford(a)f  Taunian^  J.|  1896. 
draws  a  distinction  b^ween  a  writ  of  summons  and  capias* 
and  observes,  that  in  the  writ  of  summons  the  act  expressly 
requires  a  particular  description  of  the  defendant's  resi- 
dence, but  in  the  capias  it  is  enough  if  he  is  so  described 
as  to  enable  the  officer  executing  a  process  to  find  him. 
And  in  Buffle  t.  Jackson  (b),  it  was  held,  that  the  de- 
scription of  the  defendant's  residence  need  not  be  parti- 
cularly given,  but  the  plaintiff  may  give  such  a  description 
of  it  as  he  cm.  These  decisions  are  recognised  in  Hill  v. 
Herveff  (c),  where  the  same  distinction  is  preserved  be- 
tween the  writ  of  summons  and  capias. 

Lord  Abinger,  C.  B. — In  all  the  eases  cited  there  was 
sone  description  of  the  defendant,  the  best  the  plaintiff 
could  give,  and  the  Courts  held  that  sufficient ;  but  here 
there  is  nodeecription  at  all.  The  rule  most  therefere  be 
absdute. 

Rule  absolute,  wkbout  costs. 

(a)  Antft^  Vel.  3,  p.  498.  (h)  Ante,  Vol.  %  p.  60&. 

(c)  Ante,  Vol.  4,  p.  163. 


Wells  v.  Odt. 

lyASE  for  obstructing  the  ancient  windows  of  the  plain-  where  a  pirty 
tiTs  dwelling-house,  by  wrongfully  erecting  a  wall.    Plea  ?„"„^^Sch'" 
—not  guilty.    At  the  trial  of  the  cause,  it  appeared  that  ^<*™  ^^  ■"''• 

,  '         ^'^  ject  of  an  ac- 

the  obstruction  was  caused  by  a  wall  built  by  the  defen-  tionof  trespaM, 
dant,  part  of  which  stood  on  the  plaintiff^s  and  part  on  ^ ,  ^^. 
the  defendant's  land.     The  jury  found  that  the  injury  ^"•'^  ^' 

•'     "^  J     J    mage,  be  may 

complained  of  resulted  from  that  portion  of  the  wuU  which  me  in  com,  or 
atood  on  the  plaintiff's  land.    A  verdict  having  been  en-  ei^don!  ** 
tered  for  the  plaintiff,  KeUy^  in  last  Hilary  Term,  moved 
to  enter  a  nonsuit,  on  the  ground  that,  under  these  cir- 
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183d.        cumstancesy  ecise  was  not  maintainable,  but  that  the  form 
^"rr"^""**^      of  action  should  have  been  trespass  (a). 


Ody. 


Bompas,  Serjt.»  and  Humfrey,  shewed  cause,  and  con* 
tended,  that,  where  a  party  has  a  cause  of  action  in  tres- 
pass, he  is  not  bound  to  pursue  that  remedy,  but  may 
waive  the  trespass,  and  bring  case.  Branscomb  v.  Brid- 
ges (6),  Smiih  v.  Goodwin  (c). 

KeUy^  R,  V.  Richards,  and  Adolphus,  in  support  of  the 
rule. — ^The  jury  having  found  the  injury  caused  by  that 
part  of  the  wall  which  stood  on  the  plaintiff's  land,  tres* 
pass  was  the  proper  form  of  action.  If  the  defendant 
were  justified  under  the  Building  Act,  that  would  be  mat- 
ter of  defence,  and  the  plaintiff  could  shew  excess,  which 
would  make  the  defendant  a  trespasser  ab  initio.  Sup- 
pose the  case  of  a  licence  to  do  an  act  upon  the  land  of 
another,  which  act  is  done  in  such  a  way  as  to  be  attended 
with  injurious  consequences,  under  such  circumstances 
case  could  not  be  maintained,  but  the  proper  form  of 
action  would  be  trespass ;  and  if  the  defendant  pleaded 
the  licence,  the  plaintiff  might  reply  excess.  AdmittiDg 
that,  where  there  is  both  an  immediate  and  a  consequen- 
tial injury,  the  plaintiff  may  have  his  election,  and  bring 
either  trespass  or  case ;  here,  trespass  alone  will  lie,  for 
the  jury  have  found  that  the  injury  was  immediate,  and 
not  the  consequence  of  the  building  on  the  defendant's 
land. 

Lord  Abinger,  C.  B. — No  case  has  been  adduced  to 
shew  that,  where  an  injury  has  been  done,  which  partly 
forms  the  subject  of  an  action  of  trespass,  and  partly  of 

(a)  It  was  also  objected,  that  the  vag  Act,  14  Geo.  3,  c.  23. 

action  could  not  be  maintained,  {h)  2  D.  &  R.  256 ;  1  B.  &  C* 

as  the  wall  was  a  party-wall,  and  145. 

the  pluntiffhad  neglected  to  give  (c)  2  Ne?.  &  M.  114;  4  B.  & 

the  notice  required  by  the  Build-  Adol.  413. 
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an  action  on  the  case,  the  plaintiff  .is  bound  to  maintain      _^^^ 
one  action  in  preference  to  another ;  but,  under  such  cir- 
cumstances, there  is  nothing  to  preclude  him  from  bring- 
ing an  action  on  the  case,  in  respect  of  that  fact,  from 
which  the  consequential  injury  arises,  or   an   action   of 
trespass,  in  respect  of  that  part  which  causes  the  imme- 
diate injur}*.    The  argument,  that  case  cannot  be  brought, 
because  part  of  the  injury  resolves  itself  into  an  action  of 
trespass,  is  perfectly  untenable.     If  that  argument  were 
good,  it  would  proye  that  the  plaintiff  could  have  no  remedy 
whatever,  for  by  the  same  reason  he  could  not  maintain 
trespass,  because  he  has  a  cause  of  action  in  case.     The 
deductio  ad  absurdum  is  sufficient  to  shew,  that  the  plain- 
tiff might  bring  either  trespass  or  case.    If  a  water-course 
be  disturbed,  and  an  injury  caused  by  taking  away  a  weir, 
one  side  of  which  is  on  the  plaintifTs,  and  the  other  on 
the  defendant's  land,  trespass  is  maintainable  in  respect 
of  the  removal  of  that  part  which  was  on  the  plaintiff's 
land ;   the  injury  resulting  from  the  removal  of  that  part 
which  was  on  the  defendant's  land,  would  form  the  subject 
of  an  action  on  the  case.     If  both  acts  were  done  at  the 
same  time,  and  the  consequential  injury  resulted  from  both, 
the  plaintiff  might  bring  either  trespass  or  case.     There 
are  not  wanting  sufficient  authorities  to  shew,  that  where 
an  injury  has  been  done,  which  gives  one  right  of  action 
or  the  other,  the  party  injured  may  bring  either.     If  a 
nuisance,  committed  in  one  county,  produces  an  effect  in 
an  adjacent  county,  the  indictment  may  be  laid  in  that 
county.     However  specious  the  argument  against  it,  the 
result  is,  that  in  this  case  the  party  might  have  brought 
either  the  one  or  the  other.     It  has  been  urged  that  he 
could  not  sustain  any  injury,  except  from  that  part  of  the 
wall  built  on  the  plaintiff's  land,  for  such  is  the  finding 
of  the  jury.     It  is  clear,  however,  the  jury  could  not  have 
meant  that,  because  it  is   not   consistent  with  common 
sense,  that  that  part  alone  which  stood  on  the  plaintiff's 
VOL.  V.  H  D.  p.  c. 
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1836.         land  obstructed  the  lights  unless  the  other  part,  which 
Wells       stood  on  the  defendant's  land,  was  transparent. 


OOT. 


Parke,  B. — I  entirely  concur  with  the  Chief  Baron. 
There  are  numerous  cases  where  the  party  injured  may 
maintain  trespass,  or  case,  for  the  consequential  damage. 
In  Moreton  v.  Hardem  (a),  where  an  action  on  the  case 
was  brought  against  three  proprietors  of  a  stage-coach, 
and  one  of  them  was  driving  at  the  time  of  the  injury,  it 
was  held  that  the  action  might  be  maintained,  although  tres- 
pass was  also  maintainable  against  the  one  that  was  driv- 
ing. So,  in  Williams  v.  Holland  (6),  where  the  injury  re- 
sulted from  the  negligence  of  the  defendant,  case  was 
held  maintainable,  notwithstanding  the  act  was  immediate. 
The  same  law  will  be  found  in  Comyn*8  Digest,  title  Ac^ 
tion  on  the  Case.  Every  act  of  projecting  eaves,  so  as  to 
cause  injury  to  the  roof  of  another's  house,  is  an  act  of 
trespass,  and  yet  the  form  of  action  usually  adopted  is 
case.  I  am  disposed  to  think,  that,  whether  the  wall  stands 
wholly  on  the  plaintiff's  land,  or  partly  on  the  plaintiff's 
and  partly  on  the  defendant's,  case  may  be  maintained.  As 
the  present  action  is  for  the  consequential  injury  done  to 
the  plaintiff's  lights,  I  think  case  is  the  more  proper  form. 

BoLLAND,  B.,  I  am  of  the  same  opinion. 

Rule  discharged. 
(a)6D.&R.276;  4B.&C.223.      (6)  3 Moo. &S. 540:  10  Bing.  112. 


CURZON  V.  HoDGES. 

The  Court  will     Cy.  JONES  moved  for  a  rule  nisi  to  discharge  the  de- 

defenluntoutof  fcudant  out  of  custody.     He  had  been  arrested  on  a  pro- 
custody,  on  the 
ground  that  the 

debt  for  which  he  has  been  arrested  is  founded  on  an  illegal  consideration,  and  an  injunction  has 
issued  from  the  Court  of  Chancery  to  stay  proceedings  at  law;  if,  however,  the  process  of  the 
Court  has  been  abused  for  the  purpose  of  oppression,  the  Court  will  interfere. 
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missory  DOte  for  79SLf  and  had  put  in  bail,  but  the  bail  1836. 
subsquently  rendered  him.  The  consideration  for  the 
note  was  a  gambling  debt,  and  the  defendant,  since  the 
commencement  of  the  action,  filed  a  bill  of  discovery  in 
the  Court  of  Chancery.  The  plaintiff  had  not  put  in 
any  answer  to  the  bill,  consequently  an  injunction  had 
issued,  staying  the  proceedings  at  law.  It  was  sworn,  that 
the  plaintiff  kept  out  of  the  way  to  avoid  service  of  the 
subpoena. 

Lord  Abinger,  C.  B. — When  it  clearly  appears  that 
the  process  of  the  Court  has  been  obtained  for  the  pur- 
pose of  oppression,  we  shall  be  ready  to  grant  relief;  but 
the  Court  will  not  try  upon  affidavit  the  illegality  of  the 
consideration  of  a  promissory  note. 

Parke,  B. — There  is  no  precedent  in  this  Court  of  a 
person  being  let  out  of  prison  because  proceedings  are 
pending  in  the  Court  of  Chancery. 

Rule  refused. 


Strong  r.  Dickenson. 

X  HE  defendant  having  been  arrested  on  a  ca.  sa.,  F.  xhe  Court  of 
r.  Lee  obtained  a  rule  nisi  for  discharging  him  out  of  ^"dfXf^'a 
custody,  on  the  ground  that  his  residence  was  omitted  in  defendant  out  of 

];  custody  on  ac- 

the  writ.  count  of  the 

omission  of  his 
residence  in  th 

Plait  shewed  cause,  and  contended  that  the  object  of  re-  ^"^  o^  <»•  ^ 
quiring  the  defendant's  residence  to  be  indorsed  on  a  writ 
of  ca.  sa.  was  merely  to  protect  the  sheriffs,  but  that  it 
did  not  render  the  writ  a  nullity.  Besides,  there  was  no 
rule  in  this  Court  which  required  such  an  indorsement. 
The  rule  of  H.  T.  2  &  3  Geo.  4,  applied  to  the  Court 
of  King's  Bench  only. 

h2 
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1836.  F.  V.  Lee,  in   reply,  cited   Constable  and  another  ▼. 

^IZ^      FothergiU  (a). 


V. 


DicKEMsov.  Parke,  B. — There  is  no  rule  in  this  Court  requiring 
the  indorsement  of  the  defendant's  residence  on  a  writ  of 
ca.  sa. 

Rule  discharged,  with  costs. 

(a)  Ante,  Vol.  2,  p.  591. 


Whipple  v.  Manley. 

The  record  is  xN  this  case  the  defendant  had  pleaded  a  tender,  to 
Z«  *clf  uiti^"  ^•*»^**  *'*^  plaintiff  replied  a  writ  previously  issued.  At 
day  on  which  the  trial  of  the  cause  before  the  under-sheriff  of  Devon- 
andifawroDg  shire,  the  defendant's  counsel  tendered  evidence  to  shew 
hLerted^hil'  t'^a*  tl^c  writ  issued  after  the  day  stated  in  the  record. 
proper  course  u  •phe  under-sheriff  refused  to  admit  this  evidence,  and  the 

to  apply  to  the     ^ 

Court  to  amend  jury  found  a  verdict  for  the  plaintiff. 

the  record  at  the 

plaintiff's  at-  Greenwood  now  moved  for  a  new  trial,  ofi  the  ground 

torney.  ^f  ^jjg   rejection  of  this  evidence.     He   cited  Lester  v. 

Jenkins  (a),  where  Bayley^  J.,  in  delivering  judgment, 
says,  ^'  It  is  clearly  es^abli8hed  by  authorities,  that  either 
party  may  shew  by  evidence  the  actual  time  of  the  com- 
mencement of  the  suit  to  be  different  from  that  it  purports 
to  be  by  the  record." 

Per  Curiam. — Since  the  new  rules,  the  precise  [day  on 
which  the  writ  issued  must  be  stated  in  the  record ;  and 
as  the  record  is  framed  according  to  rules  made  in  pur- 
suance of  an  act  of  Parliament,  it  is  conclusive^  evidence 
of  the  facts  stated  therein.  If  the  wrong  day  has  been 
inserted,  the  proper  course  is  to  move  for  a  rule  to  shew 
cause  why  the  record  should  not  be  amended  at  the  cost 
of  the  plaintiff  s  attorney. 

Rule  refused. 

(a)  2  Man.  &  R.  429 ;  8  B.  &  C.  339. 
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1836. 

KiNTON  V.  Braithwaite. 

JUlNOWLES  moved  for  a  rule  to  shew  cause  why  (he  Whcreapcr- 
verdict  in  this  case  should  not  be  set  aside,  and  a  new  trial  ^m^nf "f 
granted,  on  the  ground  of  misdirection  by  the  Judge.  The  "^"^^^^^^jf 
action  was  brought  for  goods  sold  and  delivered,  and  the  mand amounts 
defendant  pleaded  a  tender.     At  the  trial  of  the  cause,  authol^ty  for 
before  the  under-sheriff  of  Middlesex,  it  appeared  in  evi-  **"  *^*®r^  V^*^* 

'  trr  to  receiTe  it; 

dence  that  the  plaintiff's  attorney  had  written  to  the  de-  therefore,  in 

fendant,   that,  unless   the   sum   of  3/.   8^.,   the   amount  tender  to  the 

claimed,  together  with  5s.  for  the  letters,  was  paid  at  his  tend^gr'aU******^ 

oflSce,  immediate  proceediniys  would  be  taken.     Upon  the  though  he 

/  '  ®  *  states  that  he 

receipt  of  this  letter,  the  defendant's  attorney  went  to  the  isnotautho- 
office  of  the  plaintiffs  attorney  for  the  purpose  of  paying  ^he  money. 
the  money,  and  saw  there  the  clerk  of  the  plaintiffs  attor* 
ney ;  but  on  tendering  31.  Ss.  to  him,  the  clerk  said  he 
had  no  authority  to  receive  it,  and  recommended  the  de- 
fendant's attorney  to  call  at  twelve  o'clock  the  next  day, 
stating  that  he  would,  in  the  mean  time,  inform  his  master. 
The  defendant's  attorney  called  at  eleven  o'clock  the  fal- 
lowing day,  when  he  was  served  with  a  copy  of  the  writ. 
The  under-sheriff  told  the  jury  that  if  they  believed  the 
money  was  produced,  there  was,  in  his  opinion,  a  good 
tender.     The  jury  found  a  verdict  for  the  defendant. 

Humfrey  shewed  cause,  and  relied  on  Batrett  v. 
Deere  (a),  in  which  it  was  held  that  a  payment  to  a  per- 
son in  a  merchant's  counting-house,  who  appeared  to  be 
intrusted  with  the  conduct  of  his  business,  is  a  payment 
to  the  merchant,  though  it  turns  out  that  the  person  was 
never  employed  by  him. 

Knawles,  in  support  of  the  rule,  contended  that  there 
was  a  misdirection,  inasmuch  as  the  under-sheriff  should 

• 

have  directed  the  jury  to  consider  whether  there  was  any 

(fl)  1  M.  &  M.  200. 


102 
1836. 

KXNTON 

Braithwaite. 
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authority  to  receive  the  money,  it  having  been  tendered 
to  a  person  who  was  not  the  agent  of  the  plaintiff. 

Lord  Abinger,  C.  B. — This  rule  must  be  discharged* 
The  letter  of  the  plaintiff's  attorney  was  the  only  autho- 
rity for  the  defendant  to  pay  the  money  at  the  office;  and 
the  meaning  of  that  letter  was,  that  there  would  be  some 
one  there  to  receive  it.  As  to  the  expenses  of  the  letter, 
I  think  there  was  no  ground  for  exacting  them  (a). 

Parke,  B. — I  at  first  felt  some  doubt  in  this  case.  A 
tender,  to  be  good,  must  be  made  to  the  plaintiff,  or  to 
some  person  authorized  by  him  to  receive  the  money. 
Without  the  letter,  the  tender  would  not  be  sufficient ; 
but  my  doubt  is,  that  the  letter  gave  no  authority  to  re* 
ceive  less  than  SL  ]Ss,  6d.  I  think,  however,  the  plaintiff 
is  not  entitled  to  the  expenses  of  the  letter,  and  that  there 
was  a  special  authority  to  the  person  in  the  office  to  re- 
ceive  the  money  tendered. 

BoLLAND  and  Gurney,  Bs.,  concurred  with  Lord 
Abinger. 

Rule  discharged. 

(a)  See  Morison  y.  Summers,  ante,  Vol.  1,  p.  325. 


Fisher  t;.  Wainwright. 
The  ant  count    AsSUMPSIT.— The    first   count    of  the  declaration 

stated  a  special 

contract  to  in-    Stated,  that  a  bill  of  exchange,  made  and  drawn  by  de* 
pWntiffagdnst  fcndaut  upon,  and  accepted  by  one  W.  H.  G.,  whereby 

costs  he  might 
incur  by  pay- 
ing a  bill  of  exchange  drawn  by  the  defendant)  and  suing  the  acceptor  thereof.  Second  count 
on  the  bill,  and  money  counts.  The  first  particulars  deHvered  were  applicable  to  the  second 
count  only.  A  Judge  then  made  an  order  for  particulars  under  the  first  count,  which  particu- 
lars referred  to  the  costs  named  by  the  plaintiff,  and  the  amount  of  the  bill.  The  jury  having 
found  a  verdict  for  the  plaintiff  on  the  account  stated,  and  for  the  defendant  on  ail  the  otiier 
counts: — Heldt  that  the  second  particulars  were  sufficient  to  enable  the  plaintiff  to  recover  on  the 
account  stated,  and  that  the  defendant  had  not  been  misled  by  them. 


Fisher 


EASTRR  TERM,  6  WILL.  lY.  103 

the  defendant  required  the  said  W.  H.  6.  to  pay  to  the         1836. 
order  of  the  p]unti(F30/.^  in  three  months  after  the  date 
thereof,  (which  said  bill  of  exchange  had  been  indorsed  «• 

by  the  defendant  to  one  M.  W.,  who  had  indorsed. the 
same  in  blank),  was  lying  due  and  unpaid  at  the  Bank  of 
England ;  and  thereupoui  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  take  up  the 
said  bill,  and  pay  the  amount  thereof  for  the  honour  of  the 
defendant,  and  would  commence  and  prosecute  an  action 
against  the  said  W.  H.  G.,  upon  and  for  the  recovery 
of  the  amount  of  the  said  bill^  in  the  name  of  the  plain- 
tiff)  as  the  indorsee  thereof,  the  defendant  then  promised 
the  plaintiff  to  pay  him  the  amount  of  all  such  costs, 
charges,  and  expenses,  as  he  the  plaintiff  should  incuri 
bear,  sustain,  and  be  put  unto,  for  and  by  reason  of  his 
commencing  and  prosecuting  such  action  against  the  said 
W.  H.  G.,  in  case  the  plaintiff  should  be  unable  to  obtain 
the  same  from  the  said  W.  H.  G. ;  that  plaintiff  took  up 
the  bill,  and  paid  the  amount  thereof  for  the  honour  of  the 
defendant,   and   commenced   and   prosecuted   an   action 
against  the  said  W.  H.  G.,  in  the  name  of  the  plaintiff,  as 
the  indorsee  thereof,  and  then  necessarily  was  put  to 
divers  costs^  charges,  and  expenses,  in  the  whole  amount- 
ing to  the  sum  of  11/.  14«.  6d.  ;  that  the  said  W.  H.  G. 
afterwards  became  bankrupt,  and  that  the  plaintiff  had 
not  been  able   to  obtain  payment  of  the  said   sum  of 
11/.  14tf.  6d.  from  the  said  W.  H.  G.,  whereby  the  defen- 
dant became  liable  to  pay  the  same  to  the  plaintiff  on  re- 
quest,  yet  the  defendant  hath  wholly  refused.     Second 
count,  by  plaintiff,  as  indorsee,  against  defendant,  as  drawer 
of  the  same  bill  of  exchange  ;  and  that,  although  defen- 
dant had  paid  a  part  of  the  said  bill,  the  sum  o(2lL  Ss,  re- 
mained unpaid.     Counts  for  money  paid,  interest,  and  on 
an  account  stated. 

Pleas — to  first  count,  payment  of  4/.  into  Court ;  to 
second  count,  payment  of  a  part  in  discharge,  and  a  de- 
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1836.         livery  in  respect  of  the  residue  of  another  bill  of  exchange 
Fisher        which  was  not  then  due.      To  the  money  counts,  non- 

^      ^'  assumpsit.     Replication  to  first  plea,   that  plaintiff  had 

Wainwriqht.  .      -I  j  1         j  . 

sustained  damage  to  a  greater  amount  than  4/.;  to  second 
plea,  that  defenctant  did  not  pay  the  money  therein  men- 
tioned ;  and  that  the  bill  of  exchange  in  that  plea  men- 
tioned was  indorsed  by  the  defendant  to  the  plaintiff,  to 
be  kept  by  him  as  a  security,  on  the  plaintiff's  forbearing 
to  proceed  against  the  defendant  in  the  said  bill  in  the 
said  second  count  mentioned,  until  a  certain  day,  when 
the  defendant  then  promised  the  plaintiff  to  pay  him  the 
said  sum  owing  upon  the  said  bill.  Rejoinder,  traversing 
that  the  defendant  indorsed  the  bill  upon  the  terms  and 
oonditions^in  the  replication  mentioned. 

A  summons  was  taken  out  for  particulars  of  the  plaintiff*s 
demand,  which  were  delivered  as  follows : — The  plaintiff 
seeks  to  recover  the  principal  sum  of  27L  8s,  6d.,  being  the 
balance  of  a  sum  of  30/.,  money  paid  and  advanced  by  the 
plaintiff  for  the  honor  of  the  defendant,  to  take  up  a  bill 
of  exchange  drawn  by  the  defendant  upon,  and  accepted 
by  one  W.  H.  G.,  and  a  further  sum  for  interest  thereon 
to  the  dayjof  payment^  or  of  signing  a  final  judgment* 
Upon  the^receipt  of  these  particulars,  a  second  summons 
was  taken  out  for  particulars  under  the  first  count.  They 
contained  a  claim  of  11/.  14«.  6d.  for  costs  as  between 
attorney  and  client  in  the  action  against  W.  H.  6. ;  and 
also  the  sum  of  30/.,  the  amount  of  the  bill,  and  10^.  in* 
terest,  making  in  the  whole  4S/.  4s,  6cL  The  action  was 
tried  before  Lord  Abinger,  C.  B.,  at  the  sittings  after  last 
Hilary  Term,  when  the  jury  found  a  verdict  for  the  plain* 
tiff  for  7/.  lOs.  6d.  on  the  account  stated,  and  for  the 
defendant  on  all  the  other  counts. 

Kelly  now^applied  for  a  rule  for  a  new  trial,  on  the 
ground  that  the  defendant  was  taken  by  surprise,  inasmuch 
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as  there  was  no  demand  in  the  particulars  applicable  to         1836. 
the  account  stated.     He  cited  Brekon  v.  Smiih  la).  ^^ 

^  ^  Fisher 


Bompas,  Serjt,  and  W.  H.  Watson^  shewed  cause. — 
The  second  particulars  do  not  refer  expressly  to  the  first 
count ;  they  are  intended  to  cover  tlie  whole  of  the  decla- 
ration. If  a  bill  of  particulars  specifies  the  transaction 
upon  which  the  plaintiflTs  claim  arises^  it  need  not  spe- 
cify the  technical  description  of  the  right  which  results  to 
the  plaintiff  out  of  that  transaction  (6).  Where  the  plain- 
tiffi,  spirit  merchants^  delivered  particulars  for  goods  sold 
to  defendant  in  their  trade  as  brewers,  and  a  verdict  was 
found  for  the  plaintiffs  on  proof  of  delivery  of  spirits,  the 
Court  discharged  the  rule  for  a  new  trial,  it  appearing 
that  the  defendant  had  neither  been  surprised  nor  misled. 
There  the  defendant  could  not  have  been  taken  by  sur- 
prise ;  there  is  nothing  in  tiie  second  particulars  to  in* 
dace  him  to  suppose  the  plaintiff  had  rejected  his  claim 
upon  the  account  stated. 

F.  KeUy^  and  Bushp,  in  support  of  the  rule. — The 
particulars  are  calculated  to  mislead  the  defendant.  The 
first  particulars  were  only  applicable  to  the  count  on  the 
bill^  and  for  money  paid ;  the  defendant  then  takes  out 
a  summons  for  particulars  under  the  first  count ;  and  the 
Judge's  order^  under  which  they  are  delivered,  expressly 
refers  to  the  first  count.  It  was  natural^  therefore,  for 
the  defendant  to  suppose  the  plaintiff  meant  to  rely  on 
that  count  only.  The  plaintiff,  by  his  first  count ;  only 
claims  an  indemnity  for  the  costs  out  of  pocket,  and  more 
than  sufficient  to  cover  them  has  been  paid  into  Court. 

Lord  Abingbr,  C.  B. — The  substantial  question  is, 


(a)  1  Add.  &  E.  488.  (h)  Brown  v.  Hodgson,  4  Taunt.  189. 

{€)  Lambirth  v.  Rojf,  8  Bingh.  411. 


0. 
Waikwrioht. 
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whether  the  defendant  has  been  misled.  The  second 
particulars  are  not  confined  to  the  first  count,  but  are  for 
the  bill  of  costs  mentioned  in  the  first  count.  I  think  the 
defendant  has  had  full  notice  of  all  the  plaintiff  sought  to 
recover.  Suppose  he  had  put  at  the  bottom  of  the  par* 
ticulars — "  the  plaintiff  means  to  avail  himself  of  any  or 
either  of  the  counts  contained  in  the  declaration ;"  those 
words  would  have  made  no  difference,  they  are  surplus- 
age. It  seems  to  me  the  defendant  has  not  been  de- 
ceived by  the  bill  of  particulars,  and  that  the  plaintiff  has 
not  abandoned  any  of  the  counts  in  his  declaration. 


Parke,  B. — I  am  of  the  same  opinion.  These  particu- 
lars are  inarticifially  framed ;  but  it  appears  to  me  the  de- 
fendant must  have  understood  that  the  plaintiff  meant  to 
go  for  the  whole  bill  of  costs,  and  not  to  confine  his  de- 
mand to  one  count. 

BoLLAND  and  Alderson,  Bs.,  concurred. 

Rule  discharged. 


Where  defen- 
dant was  de- 
scribed in  the 
capias  as  a 
clerk  in  the 
Army  Pay 
Office,  Sometw 
set  House,  the 
Court  held  the 
description  in- 
sufficient, and 
set  aude  the 
writ 


RoLFB  and  Another  t?.  Swain. 

mSUSBY  moYed  to  set  aside  a  writ  of  capias,  on  the 
ground  that  it  did  not  state  the  defendant's  place  of  resi- 
dence. The  defendant  was  described  in  the  writ  as  *'  a 
clerk  in  the  Army  Pay  Office,  Somerset  House ; "  and  the 
affidavit  upon  which  he  moved  stated  that  the  Army  Pay 
Office  was  at  Whitehall,  and  that  deponent  was  informed 
and  believed  there  was  no  Army  Pay  Office  at  Somerset 
House.  It  was  submitted  this  was  not  a  compliance  with 
the  form  in  the  schedule  to  the  2  Will.  4,  c.  39,  No.  4, 
and  reference  was  made  to  Roberts  v.  Wedderburn  {a). 


(a)  Ante,  Vol.  2,  p.  816 ;  I  Bing.  N.  C.  4. 


1 
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W.  H.  Watson  shewed  cause,  and  contended  that  the  1836. 
object  of  requiring  the  indorsement  of  defendant's  resi- 
dence was  to  inform  the  sheriff^  and  that  the  defendant 
could  not  take  advantage  of  its  omission.  Clarke  v.  Pal- 
mer {a).  Since  the  Uniformity  of  Process  Act,  the  Courts 
have  not  in  all  cases  required  the  true  residence  to  be 
stated :  it  has  been  held  suflScient  if  the  party  could  be 
found  by  the  description  given.  HiU  v.  Harvey  (b).  In 
Welsh  V.  Langfardf  Taunton^  J.,  says,  *^  It  does  not  ap- 
pear from  the  form  of  the  capias  that  any  very  particular 
description  of  the  defendant's  residence  is  necessary  in  that 
writ,  but  it  is  enough  if  he  is  so  described  as  to  enable  the 
officer  executing  the  process  to  ^nd  the  defendant." 

Per  Curiam  (c). — ^We  think  the  decision  of  the  Court 
of  Common  Pleas  in  Roberts  v.  Wedderbum  should  be 
adhered  to.  The  plaintiff  must  insert  either  the  real  or 
the  supposed  residence  of  the  defendant:  if  he  cannot 
discover  the  defendant's  residence,  it  is  sufficient  if  he  give 
the  best  description  that  he  is  able.  In  HiU  v.  Harvey ^ 
there  was  a  description  of  the  defendant ;  but  we  cannot 
concur  in  the  observation  made  in  that  case,  that  a  de- 
scriptio  persons?  alone  would  be  sufficient. 

Rule  absolute. 

(c)  4  Man.  &  R.  141 ;  9  B.  &  C.  153.    (c)  Bdland,  Purke,  and  Our- 
(h)  2  C.  M.  &  R.  307.  ney,  Bs. 


Grant  v.  Smith. 

SLaLCOMB  moved  to  set  aside  a  judgment.  The  cause  The  common 
was  in  error  coram  vobis,  and  the  defendant  had  delivered  1,°^*^;!"^^^^^ 
the  common  joinder  in  error  without  the  signature  of  counaei's  aigna- 
counsel,  upon  which  the  plaintiff  signed  judgment.    It 


^y   ^y  '^  -*^.  4'  ^i^c.  /.  ^au^  ^«-w  Ai*^ 


Grant 
Smitb. 


tncr  not  require  counsers  Bignatare. 


The  Aliornet/'General  shewed  cause  upon  an  affidavit 
of  a  clerk  of  Mr.  Edgell,  the  Clerk  of  the  Errors  in  the 
Exchequer  Chamber,  which  stated  that  he  had  never  seen 
a  joinder  in  error  without  its  being  signed  by  counsel. 
Mr.  Dax  also  stated  that  the  practice  was  to  have  the 
joinder  signed. 

Parke,  B. — The  authority  of  Mr.  Tiild  is  against  you ; 
but  as  it  is  purely  a  question  of  practice,  it  must  be  settled 
by  the  officers  of  the  Court. 

The  Court  then  sent  to  inquire  of  the  Masters  of  the 
King's  Bench  and  the  Prothonotaries  of  the  Common 
Pleas;  and  they  having  reported  that  the  common  joinder 
need  not-  be  signed  by  counsel,  the  Court  made  the  rule 
absolute. 

Rule  absolute. 

(a)  Tidd,  1175;  Arch,  by  Chit.,  drd  ed.,  352. 


Since  the  new 
rules,  a  set<off 
must  be  speci- 
ally pleaded. 


Graham  r.  Partridge. 

AJEtBT  for  goods  sold  and  delivered,  and  on  an  account 
stated.  Plea,  nunquam  indebitatus,  with  notice  of  set- 
off. 

At  the  trial  .of  the  cause  before  Lord  AbtngeVf  C.  B., 
at  the  last  assizes  for  the  county  of  Warwick,  the  defen- 
dant's counsel  tendered  evidence  of  the  set-off,  but  the 
learned  Judge  refused  to  admit  it,  on  the  ground,  that, 
since  the  new  rules,  a  set-off  should  be  specially  pleaded. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  amount 
claimed* 


r 
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Humfrey  now  moved  for  a  new  trial,  on  the  ground  of        1836. 

the  rejection  of  this  evidence^  and  contended  that  the  new      q^^hj^,, 

rules  did  not  apply  to  the  case  of  set-off.    The  3  &  4  Will.  «• 

Paetkidoi 
4,  C.42,  s.  1,  which  gave  the  Judges  the  power  of  making 

alterations  in  the  mode  of  pleading,  provided,  "  that  no 
rule  or  order  shall  have  the  effect  of  depriving  any  person 
of  the  power  of  pleading  the  general  issue,  and  giving  the 
special  matter  in  evidence,  in  any  case  wherein  he  is  now, 
or  hereafter  shall  be,  entitled  to  do  so  by  virtue  of  any  act 
of  Parliament  now  or  hereafter  to  be  in  force.**    The 
rules  of  Hilary  Term,  4  Will.  4,  which  alter  the  mode  of 
pleading,  also  provide- that ''  no  rule  or  order  shall  have 
the  effect  of  depriving  any  person  of  the  power  of  plead- 
ing the  general  issue,  and  of  giving  the  special  matter  in 
evidence,  in  any  case  wherein  he  then  was  or  thereafter 
should  be  entitled  so  to  do  by  virtue  of  any  act  of  Parlia- 
ment then  or  thereafter  to  be  in  force."    It  was  submitted 
therefore,  that,  by  3&4WilL  4,  c.  41,  s.  1,  the  Judges 
had  no  jurisdiction  to  require  a  set-off  to  be  pleaded  spe- 
cally;  for  the  2  Geo.  2,  c.  S2,  s.  13,  enacts,  '' that  where 
there  are  mutual  debts  between  the  plaintiff  and  defen- 
dant, or  if  either  party  sue  or  be  sued  as  executor  or  ad- 
ministrator, where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be 
set  off  against  the  other,  and  such  matter  may  be  given  in 
evidence  upon  the  general  issue^  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require,  so  as  at  the  time  of  his 
pleading  the  general  issue,  where  any  such  debt  of  the 
plaintiff,  his  testator   or  intestate,  is  intended  to  be  in- 
sisted on  in  evidence,  notice  shall  be  given  of  the  particu- 
lar sum  or  debt  so  intended  to  be  insisted  on,  and  upon 
what  account  it  became  due,  or  otherwise  such  matter 
shall  not  be  allowed  in  evidence  upon  such  general  issue.**  ' 

Goulburn,  Serjt.,   and  Haines,   shewed    cause. — The 
proviso  in  the  3  &  4  Will.  4,  c.  4S,  s.  I,  applies  to  the  case 
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1896.  of  magistrates,  constables,  and  others,  acting  under  a  le- 
gal authority,  and  who  are  enabled  by  particular  statutes 
to  dispute  the  plaintiff's  case,  and  give  in  evidence  any 
matters  of  defence  under  the  general  issue.  To  hold  that 
a  set-off  need  not  be  pleaded,  would  be  to  bring  within  the 
proviso  a  defence  which  may  be  set  up  by  all  persons  what- 
soever. The  proviso  is,  that  no  rule  shall  deprive  a  per- 
son of  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence  in  any  case  wherein  he  is  entitled  to  do 
so  by  virtue  of  an  act  of  Parliament.  Now,  it  will  be  oh* 
served,  that  the  2  Geo.  2,  c.  22,  s.  13,  does  not  enable  a 
defendant  to  give  the  special  matter  in  evidence  under  the 
general  issue,  but  on  the  contrary  it  has  a  restrictive  force ; 
it  says,  a  set-off  shall  not  be  given  in  evidence  under  the 
general  issue,  unless  a  notice  be  also  given ;  otherwise  it 
must  be  pleaded  specially.  In  Oldershawe  v.  Thompson  (a) 
it  was  held,  that  in  covenant,  upon  non  est  factum,  with 
notice  of  set-off,  the  defendant  could  not  go  into  evidence 
of  the  set-off.  Should  a  set-off  be  allowed  to  be  given  in 
evidence  under  nunquam  indebitatus,  how  is  the  judg- 
ment to  be  entered,  if  the  defendant  prove  his  set-off*? 
The  issue  is,  whether  or  no  the  defendant  was  ever  in- 
debted, and  if  the  plaintiff  proved  his  case  he  would  be 
entitled  to  a  verdict  on  that  issue ;  and  yet,  as  the  defen- 
dant succeeds  on  the  set-off,  he  would  have  to  pay  costs 
to  him :  assuming,  then,  that  a  set-off  could  be  given  in 
evidence  under  the  old  plea  of  nil  debet,  it  clearly  cannot 
under  the  new  form  of  nunquam  indebitatus. 

The  Court  then  called  upon — 

GalCf  in  support  of  the  rule. — Where  an  act  of  Parlia- 
ment enables  a  person  to  plead  the  general  issue,  and  give 
the  special  matter  in  evidence,  no  alteration  of  the  form 
of  the  general  issue  can  deprive  him  of  that  right.     The 

(a;  5  M.  &  S.  164. 
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plea  of  nunquam  indebitatus  is  a  mere  substitution  for  nil        l^- 
debet;  the  case  therefore  stands  upon  the  same  groupd  as      ^  " 
if  the  latter  plea  had  been  pleaded.    Set-off  was  not  a  de«  «• 

fence  at  common  law ;  and  as  before  the  2  Geo.  2,  c.  22, 
it  could  not  be  set  up  in  answer  to  the  plaintiff's  casoi  it 
necessarily  follows  that  it  must  be  pleaded  by  force  of^  and 
is  a  special  defence  created  by,  the  statute.  The  notice 
has  no  effect  upon  the  form  of  the  plea ;  it  is  a  mere  inii* 
mation  that  the  defendant  means  to  trust  to  his  set-off  in 
answer  to  the  plaintiffs  demand.  Oldershawe  v.  T%}mpson 
W98  decided  on  the  ground  that  non  est  factum  was  not 
the  general  issue. 

Lord  Abinger,  C.  B. — This  rule  must  be  discharged. 
1  determined,  on  a  superficial  viewi  that,  since  the  new 
rules,  a  set-off  must  be  pleaded ;  but  it  was  questionable 
whether  the  Judges  had  the  power  to  require  it  under  the 
3  &  4  Will.  4,  c.  42,  s.  1.  It  is  contended  that  the  2  Geo. 
2f  c.  22^  s.  13,  which  enables  the  defendant  to  give  a  set- 
off in  evidence,  comes  within  the  proviso  of  the  3  &  4  Will. 
4,  c  42,  s.  1 ;  but  I  am  of  opinion  that  the  intention  of 
that  proviso  was  to  except  those  cases  only  where  the  ge- 
neral issue  has  been  given  by  statute  for  the  protection  of 
persons  engaged  in  some  duty,  as  magistrates,  constables, 
and  others  acting  under  the  21  Jac.  1,  c.  12 ;  the  6  Geo.  2, 
c.  22,  s.  13,  applies  to  all  the  King's  subjects,  and  it  could 
never  have  been  intended  to  give  all  persons  the  benefit 
of  the  proviso  ii^the  3  &  4  Will.  4,  but  only  particular  in- 
dividuals. The  plaintiff's  counsel  has  given  a  complete 
answer,  by  shewing  that  the  statute  of  set-off  does  not  give 
the  general  issue.  It  enacts,  that  where  there  are  mutual 
debts  between  either  party,  one  debt  may  be  set  off 
against  the  other,  and  such  matter  may  be  given  in  evi- 
dence upon  the  general  issue,  or  it  may  be  pleaded  spe- 
cially. It  then  goes  on  to  state,  that- where  the  general 
issue  is  pleaded,  the  party  must  give  notice  of  the  debt 
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1836,         intended  to  be  insisted  on.    This.,  then,  is  not  a  liberty  to 
Gkahax       plead  tlie  general  issue,  but  a  restraint  upon  it;  instead 
of  enabling  the  defendant  to  give  the  special  matter  in 
evidence  under  the  general  issue,  it  restrains  him  from  so 
doing  unless  he  has  given  a  notice. 

Parke,  B. — I  am  also  of  opinion  that  this  rule  must  be 
discharged.  It  is  quite  certain  the  Judges  who  framed  the 
new  rules  could  never  have  intended  to  except  the  case 
of  set-off,  but  still  they  might  be  mistaken  in  the  con- 
struction they  put  upon  the  proviso  in  3  &  4  Will.  4,  c.  4?^. 
I  think,  however,  since  the  ingenious  argument  of  the 
plaintiff's  counsel,  there  can  be  no  doubt  on  the  subject*  It 
is  quite  clear  that  the  proviso  was  intended  to  apply  to  those 
cases  only  where  persons  are  supposed  to  be  acting  bene- 
ficially for  the  public,  and  was  not  meant  to  extend  to 
private  individuals.  It  is  evident  the  statute  of  set-off 
does  not  enable  persons  to  give  the  special  matter  in  evi- 
dence under  the  general  issue,  but  on  the  contrary  it  is 
restrictive ;  it  prevents  them  from  giving  in  evidence  that 
which  they  would  otherwise  have  been  enabled  to  do. 
There  is  great  weight  in  the  argument,  that  if  the  defen- 
dant is  entitled  to  plead  the  general  issue,  and  give  notice 
of  set-off,  this  is  not  the  species  of  general  issue  intended ; 
and  if  the  Judges  were  not  authorized  to  make  the  rule, 
the  defendant  should  have  pleaded  nil  debet.  It  is  quite 
clear  he  cannot  give  this  evidence  under  the  plea  of  nun- 
quam  indebitatus. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Rule  discharged.. 
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IN  THE  SIXTH  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Fenton  V.  Anstice.  1836. 

In  this  case  a  rule  was  obtained  by  Bagley  to  set  aside  in  acdom  in 
a  jadgment  for  irregularity*     The   declaration  was  de-  i^nce  iImiC-* 
livefed  on  the  25th  of  April,  without  any  notice  to  plead.  J^fe^jJit^^i. 
On  the  30th  of  April  a  rule  to  plead  was  given;  and  on  •tiUentiaed  to 

notice  to  plead 

the  16th  of  May  a  demand  of  a  plea  was  served  on  the  de-  before  judgment 
fendanfs  attorney,  who  deUvered  a  plea  on  the  20th  of  fo"wLi'i*oTt 
May,  but  was  subsequently  informed  that  judgment  had  P^^ 
been  signed  on  the  19th  of  May. 

Addison  shewed  cause. — ^The  only  question  is,  whether 
a  notice  to  plead  was  necessary  under  the  circumstances 
of  this  case.  It  is  true  that  Mr.  Tidd  states  the  practice 
to  be,  that  **  when  a  declaration  is  delivered  absolutely 
after  appearance,  a  notice  to  plead  must  be  given  (a)  ;** 
but  he  refers  to  the  rule  of  Court,  Trinity  Term,  5  &  6 
Geo.  S,  as  the  foundation  of  the  practice.  The  rule  is 
in  these  words : — ''It  is  ordered,  that,  upon  all  process 
to  be  sued  out  of  this  Court,  returnable  the  first  or  second 
return  of  any  term,  if  the  plaintiff  declares  in  London  or 
Middlesex,  and  the  defendant^ lives  within  twenty  miles  of 
London,  the  declaration  shall  be  delivered  with  notice 
to  plead  within  four  days  next  after  delivery  thereof; 
and  the  defendant  shall  plead  within  the  same  four  days 

(fl)  Tidd's  Prac.  9th  edit.  473. 
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1836.        without  any  imparlance^  and    in  default  of  pleading  as 
Fbnton       aforesaid  the  plaintiff  may  sign  his  judgment^  any  rule  of 
<'•  this  Court  to   the  contrary  notwithstanding  (a)."    Here, 

then,  the  notice  to  plead  was  only  required  where  the  de- 
fendant was  entitled  to  an  imparlance  before  the  rule,  and, 
in  the  cases  coming  within  the  rule,  the  notice  to  plead 
was  substituted  for  the  imparlance.  By  the  Uniformity  of 
Process  Act  (6),  however,  imparlance  was  abolished  alto- 
gether, and  it  was  submitted  that  a  notice  to  plead  was  there- 
fore no  longer  necessary.  But  in  this  case  the  defendant 
had  ample  notice.  The  defendant  appeared  to  the  action 
by  his  attorney ;  and  it  appeared,  from  the  afildaYit  against 
the  rule,  that  the  person  who  received  the  declaration, 
upon  looking  at  the  indorsement,  said,  ''I  have  been 
expecting  this  a  long  time,"  and  made  no  objection  to  the 
want  of  a  notice  to  plead.  In  a  case  in  the  Common 
Pleas  (c),  where  a  declaration  was  indorsed  '^  to  plead  in,** 
and  then  a  blank,  the  Court  held  that  the  defendant  was 
bound  to  know  when  he  ought  to  plead  according  to. the 
practice  of  the  Court,  and  that  no  further  notice  was  ne- 
cessary. 

Coleridge,  J. — It  seems  to  me  that  the  Cojirt  decided 
no  more  in  that  case  than  that  an  indorsement  **  to  plead 
in  ■  ■  ,'*  meant  the  same  as  if  the  blank  had  been  filled 
with  ^'  four*'  or  ''eight  days,*'  as  the  case  might  be. 

Addisan^-^At  all  events,  the  practice  of  imparknce  be 
ing  abolished,  the  notice  to  plead,  which  had  reference 
to  that  practice,  is  no  longer  necessary. 

Bagley,  in  support  of  the  rule. — In  the  case  cited,  the 
necessity  for  a  notice  to  plead  was  clearly  recognised,  and 

(a)  Rules  of  K.  B.  p.  4,  edit.  1822.        (6)  2  &  3  Will.  4,  c.  39,  s.  11. 
(c)  Hiffkrman  v.  Langtlle,  2  B.  &  P.  363. 
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the  Coart  held  that  a  sufficient  notice  had  been  given.         1836. 
There  was  a  subsequent  case,  however,  in  which  Hiffer-       fenton 
fnoit  Y.  Langelle  w:a8  referred  to  (a).    In  that  case  the  de-  o- 

claraiion  was  delivered  without  any  notice  to  plead,  as  in 
the  present  case ;  and  there  was  a  rule  to  plead  given,  and 
a  deBDand  of  a  plea,  but  the  Court  of  Common  Pleas  set 
aside  the  judgment,  there  being  no  notice  to  plead. 

CoLE&iDOE,  J. — In  that  case  the  declaration  was  de- 
livered conditionally,  which  seems  to  have  been  relied 
upon,  and  distinguishes  that  case  from  the  present. 

Bmgley. — ^AU  the  treatises  concur  in  stating  it  to  be 
the  practice  of  the  Court  that  notice  to  plead  is  neces* 
sary.  It  is  true  that  the  statute  (6)  referred  to,  has 
abolished  imparlance  in  personal  actions  commenced 
under  the  new  process ;  but  that  does  not  supersede  the 
necessity  which  previously  existed  for  a  notice  to  plead. 
That  the  defendant  has  been  deprived  of  the  advantage  of 
an  imparlance,  is  an  additional  reason  why  he  should  have 
notice  to  plead,  before  a  judgment  can  be  signed  against 
him.  The  fact  referred  to,  that  the  party  who  received 
the  declaration  said  he  had  been  long  expecting  it,  is 
wholly  unimportant  Even  if  the  delivery,  without  an 
indorsement  of  notice  to  plead,  had  been  irregular,  the 
defendant's  attorney  was  not  bound  to  point  it  out ;  but 
though  unusual,  such  a  delivery  was  not  irregular,  as  a 
notice  might  have  been  given  at  any  time  before  judg- 
ment was  signed.  The  plaintiff,  therefore,  has  endeavoured 
to  snatch  a  judgment,  without  giving  the  defendant  that 
warning  to  which  he  was  entitled  by  the  practice  of  the 
Court. 

Coleridge,  J. — Judgment  having  been  signed  within 
four  days  after  the  demand  of  a  plea,  it  may  be  taken 

(a)  Ecath  v.  Rwe,  2  N.  R.  223.         (J)  2  &  3  WIL  4,  c.  39,  s.  1 1. 
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that  it  was  signed  in  twenty»four  hours  after  demand, 
and  therefore  the  demand  of  a  plea  cannot  be  considered 
as  equivalent  to  a  plea,  and  may  be  left  out  of  the  con* 
sideration.  It  is  quite  clear,  under  the  old  practice,  ac- 
cording to  the  case  cited  (a)  by  the  plaintiflTs  counsel, 
that  a  notice  to  plead  was  necessary ;  and  the  only  ques- 
tion is,  whether  the  practice  has  been  altered  by  the  new 
statute  and  rules.  There  has  been  no  alteration  in  terms, 
but  has  there  by  implication  ?  I  entertained  some  doubt 
whether  the  abolition  of  imparlance  might  not  have  ren- 
dered a  notice  to  plead  unnecessary ;  but  I  think  the  an- 
swer given  to  that  argument  is  a  sound  one,  and  that, 
though  imparlance  has  been  done  away  with,  the  defen- 
dant is  entitled  to  a  notice  to  plead.  It  follows  that,  as 
there  was  no  notice  to  plead  in  this  case,  judgment  has 
been  signed  irregularly. 

Rule  absolute,  with  costs. 

(a)  Hifferman  v.  Langelle,  2  B.  &  P.  363. 


In  order  to 
charge  the  pu- 
tmdVe  father  of 
a  bastard  child 
with  its  support, 


Rex  v.  The  Justices  of  Oxfordshire. 

%^HILTON  shewed  cause  against  a  rule  nisi  obtained 
by  Lundey  for  a  mandamus  to  be  directed  to  the  Justices 
of  Oxfordshire,  commanding  them  to  enter  as  of  last 
under  the  4  &5  MichacImas  Sessions,  and  continue  to  the  next  Midsum- 
f.  72,  the  appii-  mer  Sessions,  and  then  hear  an  application  for  an  order 
aition  Aouid  be  ^^f  5,5^4}^,^^  pursuant  to  the  4  &  5  Will.  4,  c.  76,  s.  72. 

next  practicable 
sessions  after 
the  concurrence 
ofthechUd's 
birth  and  the 
mother's 
chaigeability  in 
respect  of  it, 
unless  such  cir- 
cumstances ap- 
pear aajustily 
the  Court  of 
Quarter  Ses- 
sions in  entertaining  the  application  at  a  later  period. 


Lundey  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult. 

Coleridge,  J. — ^This  was  an  application  made  before 
me  in  the  Bail  Court,  for  a  mandamus  to  the  Justices 


TRINITY  TERM,  6  WILL.  IV.  117 

of  Oxfordshire,  commanding  them  to  enter  a#  of  last  1836. 
Michaelmas  Sessions,  and  continue  to  the  next  Midsum-  ^^^ 
mer  Sessions,  and  then  hear  an  application  for  an  order  v. 

of  filiation.  It  appeared  that  the  child  was  born  on  the  (jutica). 
lith  of  June;  no  application  was  made  at  the  Midsmmer 
Sessions,  which  were  held  on  the  30th.  The  parties  gave 
the  requisite  notice,  and  went  to  the  October  Sessions, 
but  discovering  there  that  it  would  be  necessary,  under 
the  72nd  section  of  the  4  &  5  Will.  4,  c.  76,  to  be  pro- 
vided with  material  corroborating  evidence,  and  having 
come  with  none,  made  no  application  then ;  at  the  Hilary 
Sessions,  1836,  an  application  was  made,  which  the  magi- 
strates refused  to  hear.  It  was  admitted,  that  the  writ 
could  not  issue  in  the  terms  prayed  for,  but  it  was  urged 
that  the  parties  were  entitled  to  reUef,  and  that  the  Court 
should  mould  the  writ  so  as  to  effect  that  purpose. 

The  question  turns  entirely  upon  the  construction  which 
the  section  above  mentioned  ought  to  receive.  That  en- 
acts, that  '^  When  any  child  shall  hereafter  be  born  a 
bastard,  and  shall,  by  reason  of  the  inability  of  the 
mother  of  such  child  to  provide  for  its  maintenance,  be- 
come chargeable  to  any  parish,  the  overseers  or  guardians 
of  such  parish,  &c.,  may,  if  they  think  proper,  after  diligent 
inquiry  as  to  the  father  of  such  child,  apply  to  the  next 
General  Quarter  Sessions  of  the  Peace,  within  the  jurisdic- 
tion of  which  such  parish  shall  be  situate,  after  such  child 
shall  have  become  chargeable,  for  an  order,  &c."  I  have 
no  doubt,  that,  in  construing  the  words,  *'  next  sessions,*' 
I  ought  to  apply  the  decisions  upon  similar  words,  in 
former  statutes,  which  give  appeals  against  orders  of 
removal  and  poor  rates,  and  to  hold  them  to  mean  the 
next  sessions  previously  to  which  the  requisite  notice  can 
be  given,  and  at  which,  reference  being  had  to  all  the 
circumstances,  it  is  reasonable  to  expect  that  the  parties 
should  be  prepared  to  go  to  the  hearing  of  the  application. 
And  I  think  it  is  fitting  to  lay  it  down  as  a  rule,  that  the 
statute  does  not  require  the  applicants  to  undergo  the  un- 
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1836.        necessary  expense  of  entering  and  respiting  at  a  sessions' 

j^^^         at  which  it  is  impossible  that  the  parties  should  be  pre- 

V'  pared  to  substantiate  the  case — a  cirumstance,  it  should  be 

(jiMticet).  '  observed,  which  may  fairly  be  expected  to  occur  with 

regard  to  nearly  one-third  of  all  the  applications  arising 

between  any  two  given  sessions. 

So  far  is  clear ;  but  a  question  then  occurs,  lo  which 
event  or  events  the  word  "  next"*  has  properly  relation ; 
three  are  previously  mentioned ;  the  two  former,  *'  the 
birth  of  the  child,  and  the  chargeableness  of  the  mother,*^ 
are  certainly  conditions  precedent  to  the  application ;  the 
last,  *'  diligent  inquiry  by  the  overseers  as  to  the  father,** 
may,  perhaps,  be  directory  only. 

In  the  present  case  it  was  admitted  that  the  charge- 
ableness had  commenced  with  the  birth,  and  that  suffi- 
cient inquiry  as  to  the  putative  father  had  been  made  in 
time  to  bring  on  the  hearing  at  the  October  Sessions. 
It  would  seem,  therefore,  that,  in  any  view  but  one,  the 
application  at  the  Hilary  Sessions  was  too  late.  But  it 
was  contended  that  the  fact  of  chargeableness  was  in  its 
nature  renewing  from  day  to  day — that,  as  the  continuance 
of  a  trespass  was  a  new  trespass,  so  a  continued  chargcf^ 
ableness  was  a  new  one  every  day — and  that  the  parish 
officers  were  not  bound  to  apply  upon  the  commencement, 
for  that  the  statute  might  well  be  construed  as  leaving 
them  a  discretion  to  relieve  the  mother  and  child,  which 
might  be  prudently  exercised  if  the  charge  were  likely  to 
be  of  a  temporary  nature,  and  the  right  might  yet  remaifi 
to  have  recourse  to  the  father  at  any  point  of  its  duration. 
In  support  of  this  it  was  observed,  that  Uie  7Srd  section, 
which  directs  the  costs  of  the  maintenance  to  be  calculated 
from  the  birth  of  the  child,  except  where  the  application 
should  he  heard  more  than  six  months  after  that  event, 
and  then  limiting  it  to  the  preceding  six  months,  seemed  to 
shew  that  the  Legislature  had  contemplated  the  hearing  as 
likely  to  take  place  in  many  instances  more  than  two  ses- 
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nona  after  the  birth  of  the  child.  This  profision,  however^         1836. 
applies  to  the  hearing,  which  may  be  postponed  for  many  ^^^ 

reasons,  and  has  little  bearing  on  the  present  qacstion,  «• 

Ti  .1         .  ox  11.         /•!  *•  Oxfordshire, 

Upon  consideration  of  the  general  policy  of  that  part  of      (juaticea). 
the  statute  which  relates  to  this  subject,  I  am  of  opinion 
that  the  argument  cannot  be  sustained.     It  is  clear  that 
the  Legislature  intended  to  impose  some  limitation  of  time 
on  those  applications ;  but  this  mode  of  construing  the 
clause  would  in  effect  take  away  all  limitation.     It  is  clear 
also,  that  the  Legislature  intended  to  throw  restraints 
upon  the  recourse  formerly  had  to  the  putative  father,  and 
to  give  him  a  protection  which  he  had  not  before  :  but  to 
bold  that  the  application  may,  at  the  discretion  of  the 
parish  officers,  be   made  at  any  time  during  the  seven 
years  following  the  birth,  is  to  introduce  a  circumstance 
not  merely  unfavourable,  but  unjust  to  the  party  charged, 
as  in  proportion  to  the  distance  of  time  must  be  the  diffi- 
culty of  establishing  that  very  species  of  defence  which 
must,  in  such  cases,  be  often  necessarily  relied  on ;  while, 
on  the  contrary,  there  is  no  injustice  in  requiring  them  to 
elect  when  the  chargeableness  commences,  whether  they 
will  have  recourse  to  the  putative  father  or  not. 

As  a  general  rule,  tlierefore,  I  am  of  opinion  that  the 
application  must  be  made  at  the  next  practicable  sessions 
after  the  concurrence  of  the  child's  birth,  and  the  mother's 
chargeableness  in  respect  of  it ;  still,  however,  leaving  room 
for  the  exercise  of  a  discretion  by  the  justices  in  each  case 
of  an  application  made  later,  where  it  should  appear  that 
the  delay  had  been  occasioned  by  an  ignorance  of  the  fa« 
ther,  or  inability  to  procure  evidence  against  him.  This 
discretion  would  be  regulated  by  a  consideration  of  all  the 
circumstances,  and  mainly  whether  due  diligence  had  been 
used ;  it  would  be  liable  also  in  its  exercise  to  the  super- 
vision of  this  Court. 

Applying  these  principles  to  the  present  case,  no  sufflr 
cient  reason  appears  to  excuse  the  delay  that  has  occurred 
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1836.         — for  an  ignorance  of  the  plain  provision  of  the  statute  is 

j^^^  not  such  a  reason.    The  justices  have,  therefore,  in  my 

V.  opinion,  exercised  their  discretion  soundly^  and  this  rule 

Oxfordshire,  ^i       i.     i  i   •  i        ,        . 

(Justices),      must  be  discharged,  but,  under  the  circumstances,  without 
costs. 

Rule  discharged  without  costs. 


BoDENHAM  and  Others  v,  Ricketts. 

The  Court  will  ISiR  F.  Pollock  moTcd  for  a  rule  to  shew  cause  why  a 
hibi§on*to*an™"  ^"^  ^^  prohibition  should  not  issue,  directed  to  the  Con- 
Ecciesiasticai      gistory  Court  of  the  diocese  of  Hereford,    commanding 

Court  after  ^  ,  ® 

sentence  pro-  them  not  to  procecd  with  a  certain  suit  which  had  been 
iTdl^norai^  promoted  in  that  Court. 

pear,  either  by  Cur.  adv.  Vult. 

direct  evidence 
or  presumption 

steps  are  taken^  CoLERiDOE,  J. — This  was  an  application  for  a  writ  of 
to  ^fo'^M  u*^^^  prohibition  to  the  Consistory  Court  of  the  diocese  of  Here- 
aithough  a  ftig.    ford,  in  a  cause  in  which  sentence  has  been  pronounced, 

nificavit  issuing  _^  ni^n  .  •/»  n         % 

upon  it  may  and  for  an  alleged  defect  appeanng  on  the  face  of  such 
quashed"  sentence.     The  application  is  made  after  the  sentence  has 

been  twice  confirmed  on  appeal,  and  in  Hilary  Term 
last  this  Court  discharged  a  rule  for  a  prohibition  in  the 
same  cause ;  at  that  time  a  defect  was  relied  on  in  an  ear- 
lier stage  of  the  proceedings,  but  the  defect  now  insisted 
on  was  then  in  existence,  and  within  the  knowledge  of  the 
applicant,  and  had  indeed  been  insisted  on  in  the  Court 
of  Chancery,  in  which  an  application  was  made  to  set  aside 
the  significavit,  proceeding  on  and  reciting  that  part  of 
the  sentence  now  relied  on  as  disclosing  the  defect.  An 
application  thus  made  is  certainly  not  to  be  favoured,  but 
as  the  writ  of  prohibition  issues  of  right,  not  of  favour, 
this  Court  is  bound  to  grant  it,  if  legal  grounds  are  laid 
for  its  issuing. 
The  rule  is  now  moved  for  on  reading  two  affidavits 
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One  of  them  verifies  an  office  copj  of  the  sentencci  which        ^^^- 
appears  to  have  issued  ''  in  a  certain  cause  of  subtraction     bodenbax 
of  a  church-rate^  or  other  ecclesiastical  contribution.**    A      ^    ^ 

RlCKBTTiU 

significavit  issued  upon  this  sentence,  and  reciting  these 
words,  has  already  been  set  aside  by  the  Court  of  Chan- 
cery,  on  the  ground  that  **  these  words  are  ambiguous, 
and  do  not  shew  with  sufficient  certainty  the  right  of  the 
Court  to  issue  the  writ ;  for  the  other  ecclesiastical  contri- 
bution might  not  be  a  matter  within  the  jurisdiction  of  the 
Ecclesiastical  Court,  of  which  the  King's  Court  ought  to 
be  the  judges."  Many  other  authorities  might  be  cited 
to  the  same  effect;  and,  without  canvassing  for  the  present 
the  distinction  which  may  exist  between  the  sentence  and 
the  significavit,  it  would  certainly  be  fitting  to  grant  the 
rule  nisi  on  these  authorities,  but  for  the  considerations 
which  the  other  affidavit  suggests. 

This  affidavit  is  made  by  Mr.  Ricketts  himself;  and 
after  giving  the  reasons  why  he  believes  the  sentence  to 
be  illegal,  states  that  two  significavits  have  been  quashed 
which  had  been  issued  on  this  sentence — the  first  for 
irregularity,  the  latter  for  this  very  defect ;  that,  accord* 
ing  to  a  decision  of  Sir  J.  NichoU,  an  Ecclesiastical  Court 
is  never  functus  officio  until  the  decree  is  obeyed ;  that 
two  writs  de  contumace  capiendo  have  issued  founded 
upon  this  sentence,  in  May  last,  flrom  the  Arches  Court 
and  the  High  Court  of  Delegates ;  and  that  he  believes, 
*'  unless  the  Consistory  Court  is  prohibited  from  all  far- 
ther proceedings,  he  may  be  perpetually  harrassed  by 
significavits,  and  writs  issued  in  consequence  of  such  sig- 
nificavits.** 

This,  then,  is  a  case  in  which  a  sentence  has  been  pro- 
nounced, alleged  to  be  defective,  in  which  a  significavit 
issuing  upon  it  has  been  quashed  for  this  defect,  and  in 
which  either  the  party  promovent  has  not  attempted,  or 
the  Court  itself  has  not  allowed  him,  to  take  any  step  sub- 
sequently;  nor  is  any  ground  alleged  from  which  this 
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1836.        Court  can  infer  that  any  proceedings  are  contemplated. 
BoDENBAu     '  bi^ve  always  understood  in  practicCi  and  in  principle  it 
^-  should  seem  to  be  necessary^  thati  in  order  to  warrant  the 

issuing  of  a  writ  of  prohibition,  it  should  appear  either 
that  the  Co^irt  below  was  de  facto  proceeding,  or  that 
there  was  ground  to  apprehend  it  was  about  to  proceed 
In  a  matter  beyond  its  jurisdietion»  or  according  to  a  course 
in  Tiolation  of  the  comnien  law.  Where  the  pleadings  are 
in  progress,  the  Court  is  proceeding ;  and  if  upon  their 
face  it  appears  that  the  issue  must  he  one  which  the  Court 
ought  not  to  try,  is  has  been  decided  that  a  writ  of  pnn 
hibition  is  not  premature.  Byerly  ▼•  fVindus  {a)y  Notletf 
V.  Cosens  (&).  The  judgment  of  BuUett  J«f  is  material  to 
the  same  point ;  he  says — "  The  suggestion  states  that 
the  proceedings  are  now  depending— *for|  though  a  sen- 
tence has  been  given,  yet  the  costs  have  not  been  paid— ^ 
and  they  are  now  proceeding  to  compel  payment  of  the 
costs :  then  they  are,  in  fact,  proceeding  in  this  suit.** 

In  the  present  case  it  is  not  stated  that  any  proceedings 
are  de  facto  being  had  or  contemplated.  If  the  sentence 
be  substantialiy  illegal,  and  cannot  be  reformed,  why  is 
this  Court  to  presume  that  the  Court  below  will  issue 
any  execution,  or  take  any  steps  to  enforce  it,  especially 
after  the  defect  has  been  pointed  out  by  the  superioi^ 
Court?  If,  tm  the  other,  the  defect  be  of  a  kind  which, 
by  the  course  of  the  Ecclesiastical  Courts,  may  be  amended 
by  the  Court  below^^as  to  which  J  express  no  opinion, 
and  have  no  information — why  is  this  Court,  by  granting 
the  present  application,  to  prevent  it  from  so  doing  ?  It 
is  enough,  however,  to  say,  that  at  present  I  see  no  ground 
for  issuing  a  writ  of  prohibition,  because  I  see  no  evidence 
of  fact  or  presumption  of  law  from  which  any  illegal  pro«> 
ceeding  or  intention  so  to  proceed  can  be  inferred. 

Rule  refused. 
(a)  5  B.  iSi  C.  22  J  7  D.  &  R.  594.  (b)  1  T.  R.  656. 
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1836. 

Rex  v.  The  Inhabitants  of  Lbbd$. 

J^ E  VILE  raoYed  for  a  certiorari  under  the  5  &  6  WiQ.  The  rule  for 
4f,  c.  3S,  8.  ly  to  ren^ove  an  indictment  to  the  Borough  dictment  for  '**" 
Sessions,  for  not  repairing  a  road*    The  only  question  in  °^"^JJ  ®^ 
the  case  was,  whether  the  rule  ought  to  be  absolute  or  infenorjarb- 

diction  is  niti 

nisi  in  the  first  mstance.  in  the  fint  in- 

itanoe. 

CoLERiDGE)  J. — It  must  be  nisi  in  the  first  instance. 

Rule  nisi  accordingly. 


Barratt  9.  Jambs. 

J£ U MFRE  Y  shewei  cause  against  a  rule  for  setting  A  defendant, 

aside  the  allowance  of  bail  in  this  case.     It  appeared  by  cannot  justify' 

the  affidavits,  that  bail  had  been  put  in  by  the  defendant,  bt'r.*^"*^!'""' 

on  the  6th  of  May.     They  were  excepted  to  on  the  7th,  lion,  unless  be 

1  ^  irk*         i"  required  to  do 

and  notice  was  given  by  the  defendant  on  the  9th,  that  sobythepiain- 
they  would  j  ustify  on  the  11th,  before  a  Judge  at  chambers,  I  ri^?  Gm! '  ^ 
the  9th  being  the  last  day  of  Easter  Term,    They  did  jus-  ^;  J-  ^  ^*"'  *» 

^^  S«  A  f  . 

tify  accordingly,  no  opposition  being  made*  The  present 
rule  had  been  obtained  to  set  aside  the  order  for  their  allow- 
ance, on  the  ground  of  irregularity.  The  objection  was,  that 
the  defendant  had  no  right  to  justify  at  chambers,  he  not 
having  been  called  upon  to  do  so  by  the  plaintiff.  It  was, 
however,  contended,  that  the  defendant  had  a  right  so  to 
justify  his  bail,  pursuant  to  the  provisions  contained  in  the 
11  Geo.  4,  &  1  Will.  4,  c.  70,  s.  12,  the  words  of  which 
were,  '*  that  bail  may  be  justified  before  a  Judge  in  cham- 
bers, or  some  other  convenient  place  to  be  by  him  ap- 
pointed, as  well  in  term  as  in  vacation,  and  whether  the 
defendant  be  actually  in  custody  or  not."  The  terms  of 
this  provision  were  general,  and  must  be  considered  as 
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18de»  giving  the  defendant  a  right  to  justify  his  bail  in  the  man- 
ner which  he  had  adopted.  On  the  other  side,  the  rule 
of  1  Reg.  Gen.  Hilary  Term,  &.  Will.  4,  a.  17  (a),  would 
be  cited.  The  words  of  it  were,  ''  if  bail,  either  to  the 
action  or  in  error,  are  excepted  to  in  vacation,  and  a  no- 
tice  of  exception  require  them  to  justify  before  a  Judge, 
the  bail  shall  justify  within  four  days  from  the  time  of  such 
notice,  otherwise  on  the  first  day  of  the  ensuing  term." 
The  effect  sought  to  be  given  by  the  other  side  to  this 
rule  was,  to  prevent  a  defendant  from  justifying  at  cham- 
bers in  vacation,  unless  required  so  to  do  by  the  plaintiff. 
But,  if  such  a  construction  were  put  on  the  rule,  it  would 
be  at  variance  with  the  statute.  The  provision  contained 
in  the  12th  section  of  it  was  clearly  intended  for  the  bene- 
fit of  defendants,  and  therefore  ought  to  be  construed 
liberally.  The  rule,  on  the  contrary,  was  for  the  bene- 
fit of  plaintiffs,  and  gave  them  the  option,  if  they  thought 
proper,  to  compel  the  defendant  to  justify  his  bail  within 
four  days  from  the  time  of  the  notice  of  exception.  But 
if  he  did  not  give  such  notice,  the  defendant  would  have 
till  the  first  day  of  the  following  term  to  perfect  his  bail, 
if  he  thought  proper  to  take  such  an  advantage.  But 
that  did  not  prevent  him  from  justifying  before  a  Judge 
at  chambers,  pursuant  to  the  statute,  if  he  chose  to  exer- 
cise his  discretion  in  that  way.  The  defendant  in  this  case 
had  not  availed  himself  of  the  delay  which  the  rule  af- 
forded him,  but  had  justified  at  once. 

Archbold,  in  support  of  thie  rule,  contended  that  the 
justification  of  bail  could  only  take  place  at  chambers,  in 
vacation,  in  the  instance  of  prisoners,  without  consent  of 
the  plaintiff.  The  act  related  to  the  place  where  the  bail 
might  justify,  and  the  rule  to  the  time  when  the  justifi- 
cation might  be  effected,  namely,  in  vacation.  The  ob- 
jection to  the  allowance  of  bail  was  not,  that  it  had  taken 

(tf)  Ante,  Vol.  I,  p.  185. 
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place  at  chambers,  but  that  it  had  taken  place  at  chambers  1S36. 
ID  TacatioD.  There  was  no  inconsistency  in  thus  constru- 
ing the  statute  and  the  rule,  because  the  former  merely 
permitted  an  alteration  in  the  old  practice  as  to  the  place 
in  which  justification  might  be  efiected,  and  did  not  at  all 
interfere  with  the  time  at  which  it  should  take  place,  as 
prescribed  by  the  rule  of  Court. 

C0LBRIDGB9  J. — I  am  inclined  to  think  that  the  rule  of 
construction  laid  down  by  Mr.  Archbold  is  the  correct  one, 
in  order  to  reconcile  the  rule  of  Court  with  the  act  'of  Par- 
liament ;  and  therefore,  that  the  rule  applies  to  the  time, 
under  particular  circunistances,  at  which  the  justification 
is  to  take  place,  and  that  the  act  applies,  under  all  cir- 
cumstances, to  the  place  where  the  justification  may  be 
effected.  The  present  rule  must  be  made  absolute,  there* 
fore,  for  setting  aside  the  allowance. 

Rule  absolute. 

Llotd  r.  Kent. 

iSHEE  shewed  cause  against  a  rule  for  setting  aside  a  Although  a  de- 
judgment,  and  execution  thereon,  on  the  ground  of  irre-  have  appeared 
gularity.     It  appeared  from  the  affidavits,  that  the  defen-  *,°d"th^pJ2'ntiff 
dant  had  been  arrested  on  the  18th  of  April.     An  agree-  taxes  hbcoau, 

,  without  giTing 

ment  was  then  entered  into  between  the  parties,  that  a  notice  of  taxa- 
Judge's  order  should  be  made'by  consent  for  a  month's  stay  anlrreguiarfty** 
of  proceedings,  without  prejudice  to  the  plaintiff's  right  to  ^^^^^^^J^ 
bail,  and  at  the  end  of  that  time  the  plaintiff  should  be  at  to  set  aside  a 
liberty  to  sign  judgment  for  60/.  Judgment  was  not  signed  iubf^uenf  pro- 
until  six  weeks  after  a  Judge's  order  to  this  effect  had  «»<^n8»- 
been  made,  the  plaintiff  taxing  his  costs  without  giving 
notice  to  the  defendant.    The  omission  to  give  such  no- 
tice was  the  supposed  irregularity  on  which  the  present 
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1836.  Application  was  founded.  The  rule,  on  the  audicMity  of 
nvhich  the  applteation  was  made,  was  12  Reg.  Gen.  Trinity 
Term,  1  Will.  4  (a),  the  wor4s  of  which  were,  '*  that,  be- 
fore taxation  of  costs,  one  day's  notice  shall  be  given  to 
the  opposite  party."  These  general  words,  however,  were 
narrowed  by  17  Reg.  Gen.  Hilary  Term,  4  WiU-  4  {b) ; 
and  that  rule  directed,  that  '*  notice  of  taxing  costs  shall 
not  be  necessary  in  any  case  where  the  defendant  has  not 
appeared  in  person,  or  by  his  attorney  or  guardiKn,  not- 
withstanding the  general  role  of  Trinity  Term,  1  Will.  4, 
s.  12.'*  The  question  in  this  case  was,  therefore,  whether 
the  agreement,  pursuant  to  which  the  Judge's  order  had 
been  made,  amounted  to  an  appearance  by  the  defendant. 
If  it  did  -not,  the  plaintiff  was  not  bound  to  give  notice  of 
taxation.  But  whether  it  did  or  not,  the  omission  did  not 
amount  to  an  irregularity  sufficient  to  authorize  the  Court 
to  set  aside  the  judgment  and  subsequent  proceedings. 
He  cited  Perry  v.  Turner  (c),  where  the  Court  of  Exche- 
quer said,  *'  We  have  cautiously  avoided  expressing  any 
opinion  as  to  whether  a  neglect  to  give  notice  of  taxation 
of  costs  gives  the  defendant's  attorney  a  right  to  set  aside 
the  proceedings  for  irregularity.  The  Court  has  made 
an  order  regulating  what  notice  shall  be  given,  but  it  has 
not  said  what  the  consequences  of  not  following  that  order 
shall  be.  It  may  be  that  the  Court  would  consider  it  as  a 
matter  on  which  they  are  to  use  their  discretion  in  each 
particular  case,  and  that  in  some  cases  they  would  set 
aside  the  judgment,  in  others  they  would  not."  All,  there- 
fore, that  the  Court  would  do,  was  to  refer  it  back  to  the 
Master  to  tax  the  bill,  as  in  the  present  case  there  was  no 
suggestion  that  more  than  the  usual  costs  had  been  al- 
lowed, or  that  any  prejudice  had  been  caused  to  the  de- 
fendant by  the  taxation. 

(a)  Ante,  Vol.  1,  p.  106.  (6)  Ante,  Vol.  2,  p.  308. 

(c)  Ante,  Vol.  1,  p.  300. 
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Mam&el^  in  support  of  Uie  rule,  tubiBitted  that  the  qties-  _^^^^ 
tion  wa9^  whether  the  defendant  bad  appeared,  or  done 
that  which  was  an  equivalent  to  an  appearance.  If  he  had» 
it  was  clear,  by  the  terms  of  the  rule  of  Court,  that  the 
plaintiff  ought  to  have  given  notice  of  taxation.  No  one 
could  doubt  that  the  defendant  had  done  that  which  was 
equivalent  to  an  appearance.  The  plaintiff  had  treated 
the  defendant's  acts  as  equivalent  to  an  appearance,  by 
consenting  to  the  Judge's  order  being  made  for  a  month's 
stay  of  proceedings.  The  defendant  having  done  that 
which  was  equivalent  to  an  appearance,  he  was  entitled, 
pursuant  to  the  rule  of  Court,  to  a  notice  of  taxation  be- 
t&re  the  taxation  proceeded.  Not  having  given  one,  the 
plaintiffs  proceedings  were  irregular. 

CoLBRinoE,  J. — I  think  that  the  Judge's  order,  made 
by  consent  of  the  plaintiff,  must  be  considered  as  tanta- 
mount to  an. appearance  by  the  defendant;  but,  after  the 
case  of  Perry  v.  Turner^  I  cannot  treat  the  omission  of  a 
notice  of  taxation  as  an  irregularity,  so  as  to  set  aside  the 
judgment  and  subsequent  proceedings.  The  parties  must 
again  go  before  the  Master,  to  ascertain  whether  the  de- 
fiendant  lias  been  damnified.  If  there  should  be  any.  re- 
duction in  the  amount  at  which  the  plaintiff's  costs  have 
been  taxed,  the  plaintiff  must  pay  the  costs  of  this  rule ; 
if  noty  there  will  be  no  costs  on  either  side. 

Rule  accordingly. 

Gydb  9.  BoucnaR* 

xC.  V.  RICHARDS  shewed  cause  against  a  rule  nisi  Where  a  cause 
ebtiuned  by  Denman  Whatley  for  setting  aside  an  award  indifference  ^^ 
made  in  the  present  case.    It  was  an  action  on  an  attor-  •"  ^t!^^  ^ 

^  an  arbitrator, 

and  by  his 
award  he  merely  directs  a  verdict  to  be  entered  in  favonr  of  the  plaintiff  for  one  entire  sum,  the 
award  is  not  final,  and  therefore  bad. 
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)83(l  ney*8  bill,  and  at  the  last  Gloucester  Assizes  a  verdict  was 
taken  in  favour  of  the  plaintiff  for  50/.,  subject  to  a  refer- 
ence of  the  cause  and  all  niatters  in  difference  between  the 
parties ;  the  costs  of  the  cause  to  abide  the  event,  and  the 
costs  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator. 

« 

Denman  Wha^ley  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult 

Coleridge,  J. — This  was  a  motion  to  set  aside  an 
award  made  under  an  order  of  Nisi  Prius,  by  which  the 
cause  and  all  matters  in  difference  were  referred.    The 
defendant  had  been  arrested  for  the  sum  of  28/.  \28.  5d., 
which  was  claimed  as  the  balance  due  on  a  bill  previously 
delivered*     At  the  reference  the  plaintiff  produced  a 
second  bill,  amounting  to  7L  I9s.  IcL^ot  which  the  greater 
number  of  items  bore  date  previously  to  the  bringing  of 
the  action,  but  some  few  were  for  work  alleged  to  have 
been  done  subsequently.  This  second  bill  was  investigated 
on  the  reference,  and  the  arbitrator  directed  a  verdict  to. 
be  entered  for  the  plaintiff  in  one  entire  sum  of  211, 16s.  Sd. ; 
and  it  was  objected,  that,  either  he  had  exceeded  his  autho- 
rity by  including  some  portion  of  the  latter  claim,  which 
was  only  a  matter  in  difference,  in  the  sum  for  which  he 
had  entered  the  verdict,  or  that  he  had  wholly  omitted  to 
make  any  award  upon  it;  and  that,  as  regarded  this  claim, 
his  award  was  not  final. 

I  am  of  opinion  that  this  rule  must  be  made  absolute. 
By  the  order  of  reference,  the  arbitrator  was  **  to  take 
into  consideration  the  cause  and  all  matters  in  difference, 
and  if  he  should  find  that  the  plaintiff  was  entitled  to  re- 
cover any  damages  in  the  said  cause,  then  he  was  to  ascer- 
tain the  true  amount  thereof,  and  to  direct  a  verdict  to  be 
entered  for  such  sum  as  he  should  find  to  be  really  due. 
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instead  of  the  nominal  damages  of  50/.;  and  be  was  to  1836. 
order  and  determine  what  he  should  think  fit  to  be  done 
by  the  parties  respecting  the  other  matters  in  dispute.** 
The  costs  of  the  cause  were  to  abide  the  event,  and  the 
costs  of  the  reference  and  award  to  be  in  the  arbitrator's 
discretion* 

This  being  the  order  of  reference,  the  arbitrator,  by  his 
award  made  of  and  concerning  the  matters  referred,  **Jind$ 
and  aseeriaitts  that  the  plaintiff  ia  entitled  to  recover  da- 
mages to  the  amount  of  21/.  16s.  Sd,  and  directs  that  a 
terdiei  shall  be  entered  for  the  said  sum  of  2U.  16^.  Scf., 
instead  of  the  said  nominal  damages."  Comparing  these 
words  with  those  of  the  order,  I  think  they  must  be  taken 
to  be  a  finding  only  as  to  the  sum  claimed  in  the  cause ; 
and  if  so,  there  is  no  finding  as  to  the  matters  in  difference, 
which  yet  were  inyestigated  before  the  arbitrator ;  unless 
by  directing  that  the  defendant  should  pay  the  costs  of 
the  reference  and  award ;  or,  by  his  silence,  the  arbitrator 
can  be  intended  to  have  found  that  nothing  was  due  in 
respect  of  these  matters.  But  this  intendment  is  un- 
reasonable and  unfounded ;  and  by  the  uncertainty  in  which 
the  arbitrator  has  left  this  matteri  he  has  subjected  the 
defendant  to  real  inconyenience.  As  to  the  cause — if,  in- 
deed, the  sum  of  9\L  16^.  Scf.  be  made  up  in  any  part  of 
the  latter  claim — ^he  is  prejudiced  in  any  motion  which  he 
might  make  for  costs  under  the  4S  Geo.  S,  having  been 
held  to  bail  for  a  larger  sum«  As  to  the  matters  them*<| 
selves,  he  has  not  thai  protection  against  a  second  action 
which  it  was  one  object  of  the  reference  to  give  him.  On 
Ae»e  grounds,  I  think  this  award  must  be  set  aside. 

Rule  absolute. 


VOL.  V.  K  x>.  P.  c. 


130  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1836. 


Jqnes  v.  Jehu. 


J. 


If  B  cause  and  CT.  JERVIS  shewed  causc  against  a  rule  nisi  obtained 

difference  are  by  Wehbff,  for  taxing  tbe  defendant  his  costs,  utider  the* 

Irw[J^for,Td  ^^  Geo-  3'  «•  *6,  8. 3,  on  the  ground   of  the   defendant 

he  makes  a  having  been  arrested  for  a  greater  sum  than  that  for  which 

separate  adjadi-  ^  ®  ® 

cation  as  to  the  the  jury  had  found  a  verdict.  It  appeared  from  the  afli-» 
fendantisnoV     davits,  that  the  plaintiff  had  arrested  the  defendant  for 

S^S^foX  ^^^  »"™  ^^  '"^'^  **'•  "^^^  defendant  paid  into  Court  15/. 
costs,  under  the    When  the  cause  came  on  for  trial,  a  reference  havings 

43  Geo.  8,  c.  46,  . 

on  the  ground  been  proposed,  a  verdict  for  the  sum  of  100/.  was  found 
Tn  differed"*"  for  the  plaintiff,  and  the  cause,  together  with  all  matters 
being  referred     in  difference,  was  referred  to  an  arbitrator.     The  orAer 

in  the  same  sub- 
mission, of  Nisi  Prius,  in  the  ordinary  form,  directed  that  the  costa 

of  the  cause  shouM  abide  the  event,  and  the  costs  of  the 
reference  and  award  should  be  in  the  discretion  of  the 
arbitrator.  After  hearing  the  parties,  the  arbitrator  by 
his  award  directed  that  the  verdict  should  be  reduced 
to  the  sum  oF  25L  lOs,  6d.  beyond  the  sum  of  15/.  already 
paid  into  Court.  It  was  contended,  that  the  present  was 
not  a  case  within  the  statute,  as  from  the  award  it  would 
appear  that  the  arbitrator  had  determined  upon  other 
matters  besides  those  which  formed  the  subject  of  the 
action.  He  cited  Keene  v.  Deehle  (a)  as  an  authority  to 
shew  that  where  other  matters  in  difference  besides  those  in 
the  action  were  referred,  and  taken  into  consideration  by 
the  arbitrator,  the  statute  did  not  apply*  In  that  case'  it 
must  be  admitted  that  no  verdict  had  been  taken ;  but 
that  could  not  vary  the  case,  as  it  was  clear  other  matters 
in  difference  besides  those  in  the  action  had  been  con- 
sidered by  the  arbitrator.  The  case  of  Thomson  v.  Atkin-^ 
son  {b)  was  to  the  same  effect  On  the  merits,  also,  the 
rule  ought  to  be  discharged. 

(a)  5  D.  &  R.  383 ;  3  B.  &  C.  {h)  9  D.  &  R.  347;  6  B.  &  C. 

491,  S.C.  193,  S.C. 
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fVelsby,  in  support  of  the  rule,  contended  thut  the        1836. 
case  oiKeene  v.  Deeble  was  not  an  authority  in  the  pre- 
sent case,  as  there  no  verdict  was  found ;  and  therefore 
it   could  not   come  within   the  statute.     With  regard 
to  Thompson  v.  Atkinson,  it  was  clearly  distinguishable, 
from  the  present  case,  as  there,  the  arbitrator  found  a. 
sura  to  be  due  on  a  general  balance  of  accounts.    Here, 
however,  the  arbitrator  made  one  adjudication  on  the. 
action,  and  another  on  the  other  matters  in  difference. 

Cur.  adv.  vult. 

CoLERiDas,  J. — ^This  was  a  motion  for  allowing  the  de«. 
fendant  his  costs,  under  the  43  Geo.  3,  c.  46.  The  arrest 
had  been  for  79/. ;  at  the  trial  the  cause  was  referred, 
but  a  verdict  was  taken  for  100/.,  to  be  reduced  accord-, 
ing  to  the  award.  The  cause  and  all  matters  were  refer-, 
red,  the  costs  of  the  cause  to  alnde  the  event,  and  the, 
costs  of  the  reference  to  be  in  the  discretion  of  the  arbi-, 
trator.  The  arbitrator  awarded  that  the  verdict  should, 
be  reduced  to  251.  10«.  6ci(.,  over  and  above  15/.  already, 
paid  into  Court. 

In  shewing  cause  it  was  contended,  upon  the  authority 
of  Keene  v.  Deeble  (a)j  and  Thompson  v.  Atkinson  {b\^ 
that  this  was  not  a  case  within  the  statute.  It  is  obvious, 
however,  that  there  is  a  dbtinction  in  principle  between 
those  cases  and  the  present:  inasmuch  as  in  Keens'^,  Deeble,^ 
no  verdict  was  taken;  the  money,  therefore,  could  not  be 
said,  in  the  words  of  the  statute,  to  have  been  recovered; 
and  in  the  latter,  the  arbitrator  had  taken  the  arrest  with- 
out  reasonable  cause  into  his  consideration,  as  a  matter  in 
diflerence  between  the  parties,  and  awarded  compensation 
in  respect  of  it.  There  are,  indeed,  expressions  to  be 
found  in  the  judgments  in  the  former  case,  which  might 
s^em  to  apply,  even  where  a.  verdict  had  been  taken ;  but 

(«i)5D.&R  383;3B.&C.49I.    (W  9-D.arR.3475  6B.&C.193: 

k2 
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1836.        none  which  extend  to  such  a  reference,  and  luch  an 

award  as  this*  ' 

Here^  the  arbitrator  in  the  first  place,  reduces  the  ver* 

diet,  and  disposes  entirely  of  the  action;  he  then  adjudi- 

cates  separately  concerning  a  second  action  brought  by 

the  plaintiff  against  the  defendant,  deciding  that  there- 

was  no  cause  for  bringing  it,  directing  it  to  ceaae,  and  the 

plaintiff  to  pay  the  coats;  and,  lastly,  he  adjudicates  on  a 

third  claim  by  the  plaintiff  on  the  defendant,  for  which  nO' 

action  had  been  brought,  and  directs  the  payment  of  a  sum 

of  money  in  respect  of  it  to  be  made  on  a  future  day.  The 

arbitrator,  therefore,  has  kept  the  cause  distinct  from  the 

other  matters,  and  nothing  is  stated  to  shew  that,  in  the 

trial  of  the  cause  before  him,  any  medium  of  proof  was* 

resorted  to  not  available  at  Nisi  Prius,     I  cannot  then* 

discern  any  principle  upon  which  the  defendant's  rights 

under  the  statute  as  to  the  cause,  thus  distinctly  tried  and 

disposed  of,  can  be  affected  by  the  circumstance,  that 

other  matters  in  difference  are,  at  the  same  time,  and  in ' 

the  same  submission,  referred  to  and  adjudicated  on  by 

the  same  arbitrator.    No  such  consequence  appears  to 

follow  as  a  legal  conclusion  from  such  premises ;  nor  can. 

I  see  any  ground  for  inferring  any  agreement  on  the  de* 

fisndant*s  part  to  waive  such  rights. 

But,  upon  the  merits,  it  was  contended  that  this  rule 
should  be  discharged:   and  upon  looking  through   the 
affidavits  I  am  of  that  opinion.     It  appears  that,  before' 
the  arbitrator,  the  plaintiff  established  every  item  in  his* 
particulars  of  demand,  to  an  amount  exceeding  that  for 
which  the  defendant  was  held  to  bail;  the  reduction  of 
the  verdict  was  occasioned  by  the  defendant's  establish-' 
ing  a  set-off  to  the  amount  of  nearly  401.    But  it  appears 
to  me,  that  the  plaintiff  neither  did  know,  nor  had  reason' 
to  suspect  the  existence  of  any  such  demand;  in   the' 
defendant's  affidavit  it  is  not  stated  that,  before  the  arrest^' 
be  had  ever  made  any  claim  on  account  of^it;  in  the 
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plaintiflTfl  affidavits  it  is  positiTely  denied  that  he  ever  had,  1B86. 
and  it  is  alleged  that  he  had  settled  an  account  in  which 
the  items  should  have  appeared,  but  did  not ;  that  subse- 
quently to  this  he  had,  on  several  occasions,  borrowed 
money  of  the  plaintiff,  and  when  pressed  for  payment  had 
been  wholly  silent  as  to  the  present  claim ;  and,  further, 
circumstances  are  stated,  with  respect  to  the  transaction 
out  of  which  the  set-off  grew,  from  which  it  is  a  reason- 
able inference  that  this  claim  was  merely  an  after-thought. 
I  am  therefore  of  opinion,  that  the  plaintiff,  when  he 
arrested  the  defendant,  had  a  reasonable  and  probable 
cause  for  holding  him  to  bail  for  the  full  sum ;  and  this 
rule  must  consequently  be  discharged. 

Rule  discharged. 


White's  Bail. 

J%lNOWLES  applied  for  ftirther  time  to  justify  baiL  a  defendant 
Only  one  of  them  appeared.    He  was  prepared  with  an  ^l^bairt^ 
affidavit,  in  which  it  was  sworn,  that  the  bail  who  had  not  ^^^  N'lf*"* 

'  .  •  .  without  the 

appeared,  had  been  put  in  by  his  own  consent,  and  had  pro-  conaent  of  the 
mised  to  be  present  at  the  sitting  of  the  Court ;  and  that  ^ 
the  attorney  was  unacquainted  with  the  cause  of  his  ab- 
sence.   There  could  be  no  objection  to  the  plaintiff*s  pro- 
ceeding to  oppose  the  single  bail,  who  did  appear. 

Dowling  appeared  to  oppose  the  bail,  and  refused  to 
examine  the  bail  who  did  appear.  The  constant  prac- 
tice was  not  to  allow  one  bail  to  justify  without  the  con- 
sent of  the  plaintiff.  The  defendant  had  no  locus  standi 
in  Court  until  two  bail  appeared.  The  plaintiff  withheld 
his  consent. 

CoLERiDOB,  J.-^As  the  consent  of  the  plaintiff  is  with- 
held, and  the  practice  is  reported  to  me  by  the  clerk  of 
the  rules  as  stated  on  the  part  of  the  plaintiff,  I  cannot 

interfere. 

Bail  rejected. 
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Barker  v.  Gleadow. 

whereadefen.  \^ROMPTON  shcwed  cause  against  a  rule  nisi  ob- 
time  to  plead  t^ned  by  Martin  for  setting  aside  an  interlocutory  judg- 
on  the  terms      mettt  on  the  ground  of  irregularity.    The  objection  was, 

of  pleaduiff 

inuabiy,  he  is  that  the  defendant  had  demurred  specially  to  the  plain- 
dod^^'fr^m  dT^  tiflTs  replication  after  time  to  plead  had  been  given,  on  the 
■nun^os*^-      Usual  terms  of  pleading  lasuably  and  rejoining  gratia. 

cause,  to  the 

repUcatioD.  Martin  appeared  in  support  of  the  rule. 


ft' 


Cur.  adv.  vult. 


Coleridge,  J* — This  was  an  application  to  set  aside  an 
interlocutory  judgment  which  had  been  signed,  upon  the 
ground  that  the  plaintiff's  replication  had  been  specially 
demurred  to  by  the  defendant,  after  time  to  plead  given 
upon  the  usual  terras.  Two  points  were  made-^-first,  whe- 
ther a  special  demurrer,  filed  bona  fide,  (and  for  good 
cause),  was  an  issuable  plea  within  the  meaning  of  the 
undertaking ;  and,  secondly,  if  it  were  not,  whether  that 
undertaking  extended  prospectively  to  all  future  stages  of 
the  pleadings  in  the  cause,  or  was  confined  to  the  stage  in 
which  the  record  was  at  the  time  of  the  undertaking  being 
given.  As  the  authorities  on  these  points  are  not  uniform, 
I  have  taken  time  to  consider  my  judgment 

For  the  discussion  of  this  case,  it  may  be  enough  to 
state,  as  to  the  pleadings,  that  the  replication  is  extremely 
informal,  and,  if  allowed  to  stand,  would  place  the  defen- 
dant's case  in  a  diflScult  and-  disadvantageous  position; 
and  that  the  demurrer  does  not  appear  to  have  been  filed 
for  the  purpose  of  delay,  but  with  the  fair  object  of  re- 
lieving the  defendant  from  his  position. 

Upon  the  first  of  the  two  points  above  stated,  there  are 
not  wanting  cases,  such  as  Dewey  v.  Sopp  (a),  and  Lang- 

(a)  2  Str.  1186. 
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fcfrd  Y.  Waghom  and  another  (a),  in  which  the  under-        1636. 
taking  has  been  constraed  merely  as  a  restraint  from  de- 
murring unfairly  for  delay^  and  for  formal  defects  entirely 
collateral  to  the  merits,  of  the  cause*    Thus,  in  the  last 
case,  where,  to  a  p)ea  of  title  in  trespass  quare  clausuro 
iregit,  the  plaintiff  had, replied  generally  de  injuri&i  and 
the  defendant  had  demurred  specially,  the  language  of 
the  Court  is,  "  the  demurrer  was  a  fair  demurrer,  from 
.which  the  plaintiff  is  not  precluded  by  the  terms  of  plead- 
ing issuably/'    These  cases,  however,  are  met  by  others, 
which  lay  down  the  rule  in  a  more  practicable  and  definite 
form,  that  no  demurrer  is  an  issuable  plea  if  it  cannot  be 
sustained  without  assigning  the  causes  specially.     This  is 
expressly  stated  in  BeU  v.  Da  Costa  (6),  and  is  the  prin- 
ciple of  the  decisions  in  Blick  v.  Dymoke  (c),  Newnhafn 
V.  Dowding  (d),  and  Sawtell  v.  Gillard  (e).    In  Nanney 
y.Kenrick  {/),  Bayley,  B«,  says,  "  that  a  special  demurrer 
is  not  an  issuable  plea,  but  that  if  there  are  good  grounds 
the  Court  will  sometimes  strike  out  the  causes ;"  that  is 
to  say,  if  the  demurrer  can  be  sustained  without  the  assign- 
ment, the  Court  will  sometimes  strike  that  out,  and  allow 
the  demurrer  to  stand  as  general ;  which  practice  seems  to 
be  a  strong  confirmation  of  his  general  position,  that  a 
special  demurrer  in  form  is  not  an  issuable  plea*     This 
appears  to  me  at  once  the  most  convenient  and  reasonable 
rule  to  establish,  because  it  admits  of  the  most  easy  and 
certain  application,  and  leaves  no  room  for  questioning  in 
every  case  whether  the  demurrer  is  bonfi  fide,  and  goes 
to  the  merits  or  not;   for,  upon  a  question  of  whether 
a  particular  demurrer  be  an  issuable  plea  or  not,  those  in- 
quiries are  irrelevant ;  and  because  it  imposes  nothing  hard 
upon  the  defendant,  who,  by  the  hypothesis,  has  become 
unable  to  make  the  defence  on  which  he  wishes  to  rely  in 

.  (o)  7  Price,  670.  (d)  1  Chitty,  711. 

(6)  2  B.  &  P.  446.  (e)  6  D.  &  R.  620. 

(c)  8  Moore,  427;  1  Bing.  379.         (/)  Ante,  Vol.  1,  p.  610. 
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1836.  the  fime  allowed  by  the  practice  of  the  Court ;  and  who,  if  he. 
had  intended  to  rely  on  any  formal  defects  in  the  dechrni'- 
tion,  should  at  all  cTents  have  done  so  within  that  time^ 
because  he  must  have  been  apprized  of  them,  and  the  in- 
convenience, if  any,  which  he  sustained  thereby,  as  soon 
as  the  declaration  was  delivered;  who  is  therefore  called 
upon  to  pay  a  price  for  an  extension  of  time  to  put  in  a 
defence,  which  may  fairly  be  presumed  to  be  intended  to 
be  a  substantial  one;  that  price  being  in  effect  an  agree- 
ment on  his  part  to  speed  the  cause  to  its  conclusion,  and 
to  bring  it  to  an  issue  on  the  substantial  merits  of  law  or 
fact,  without  regard  to  any  formal  inaccuracies  in  the 
plaintiff's  statement. 

I  am  of  opinion,  therefore,  that  if  this  be  to  be  con- 
sidered as  a  demurrer  to  the  declaration,  the  judgment 
iFill  have  been  rightly  signed.  But  it  remains  to  consider 
the  second  point — whether,  namely,  the  undertaking  was 
limited  to  the  state  of  the  record  at  the  time  of  its  being 
given,  or  extended  to  every  future  step  in  the  pleadings. 
The  latter  is  assumed  in  the  cases  of  Dewey  v.  Sopp  and 
'BeU  V*  Da  Costa,  before  cited,  with  nothing  said  expressly 
on  this  particular  point ;  and  it  is  decided  in  Satoiell  v. 
Gillard,  the  Lord  Chief  Justice  Abbott  saying,  ''  that  the 
undertaking  is  not  performed  if  the  party  by  his  pleading 
fails  to  bring  the  merits  of  the  case,  or  some  question  of 
fact,  or  some  question  of  law  arising  upon  the  facts,  in 
issue/'  The  argument  of  counsel,  however,  did  not  bring 
this  particular  point,  or  a  prior  and  contrary  decision  in 
the  Common  Pleas,  to  the  attention  of  the  Court,  which 
somewhat  detracts  from  the  authority  of  the  case.  On  the 
other  hand,  in  the  case  alluded  to,  of  Betts  v.  Apple' 
garth  (a),  the  attention  of  the  Court  of  Common  Pleas  was 
distinctly  drawn  to  the  point,  and  they  decided  that ''  the 
order  for  time  under  terms  of  pleading  issuably  must  apply 

(a)  12  Moore,  501 ;  4  Bing.  26?. 


TRINITY  TBRMi  6  WILL.  IV.  1S7 

to  the  existing  state  of  the  cause  at  the  time  it  is  issued,  1896. 
and  does  not  extend  to  cover  subsequent  errors.**  I  do 
not  rely  upon  Langfard  t.  Waghom  and  aiio^A^»  because 
the  decision  proceeded  on  another  ground ;  nor  upon  Gii- 
borne  ▼•  Wyatt  (a),  in  whicb«  however,  my  Brother  Parke 
appears  to  have  been  of  opinion  that  it  was  not  intended 
by  the  undertaking  that  the  pUuntiff  should  be  allowed  to 
reply  double. 

Upon  this  state  of  the  authorities  it  is  necessary  to  make 
an  election,  and  in  a  matter  of  practice  we  are  allowed, 
and  we  ought,  to  adopt  that  rule  which,  upon  the  whole, 
may  appear  the  most  convenient  and  eqmtable.  It  has 
been  suggested  to  me  by  high  authority,  tlm  the  rule  laid 
down  in  Sawtetl  v.  GUlard  is  the  most  proper  to  be  adopted, 
with  this  qualification,  that  the  defendant  should  be  at 
liberty,  whenever  the  plaintiff's  replication  was  informal, 
'SO  as  to  embarrass  him  in  his  defence,  to  apply  to  the 
Court  or  a  Judge  to  relieve  him  from  his  undertaking,  and 
to  be  allowed  to  demur  specially.  By  this  provision,  it  is 
said,  the  plaintiff  wHI  be  sufficiently  kept  in  check,  and 
the  defendant  protected;  while,  by  the  rule  itself,  the 
great  evil  of  delay  by  demurrers  for  form  will  be  prevented* 
It  is  added,  that  it  would  be  convenient,  with  the  same 
object  in  view,  if  the  power  to  demur  specially  could  be 
brought  under  the  control  of  the  Court  in  all  cases,  and 
that  we  ought  to  avail  ourselves  of  the  opportunity  to  ex- 
ercise that  control  over  it  in  the  numerous  instances  which 
the  giving  time  to  plead  would  thus  afford.  I  have 
considered  this  opinion  with  the  attention  it  deserves; 
but  the  conclusion  to  which  I  have  come  is  in  favour  of 
the  rule  laid  down  by  the  Court  of  Common  Pleas,  con- 
sidefring  the  two  rules  without  reference  to  the  qualifica- 
tion suggested  as  to  the  former.  The  latter  appears  to  me 
the  more  convenient,  because  it  tends  to  preserve  the  regtt- 

(a)  Ante,  Vol  3,  p.  505. 
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1896.  larity  and  CiHrrectoess  of  special  plead  ing,  an  object  of  tbe 
highest  eoneem  in  the  administration  of  the  law;  whereas 
the  former  has  a  direct  tendency  to  encourage  carelessness 
at  least,  if  not  unfairnesa,  in  the  plaintiff's  pleading ;  in- 
formality in  pleading  being,  perhaps,  in  the  greater  num- 
ber of  instances,  the  result,  not  of  ignorance  or  inadver- 
tence, but  of  deugn  to  place  the  adversary's  case  in  a 
disadvantageous  position.  It  appears  to  me  also  more 
et|uitable ;  because,  if  the  undertaking  be  limited  to  the 
3tate  of  the  record  when  it  is  made,  the  defendant  knows 
.the  price  he  pays  for  the  boon  be  asks — ^both  whatever 
advantage  he  foregoes,  and  whatever  disadvantage  he  in- 
curs. Let  the  amount  of  either  or  both,  therefore,  be  ever 
so  great,  he  cannot  complain.  But  it  never  can  be  under- 
stood, that  when  he  undertakes,  in  the  words  of  Lord 
Te/tierden,  "  to  bring  the  merits  of  the  case,  or  some  ques- 
tion of  fact,  or  some  question  of  law  arising  upon  the  facts, 
in  issue,"  he  undertakes  to  do  this  under  all  the  disadvan- 
ti^es,  which  an  astute  adversary,  by  subsequent  informality 
of  pleading,  may  cast  upon  him.  It  is  well  known  that  the 
time  allowed  for  pleading  is  so  short,  that  whenever  the  facts 
.are  at  all  complicated,  or  ccunmunication  must  be  had  with 
•the  country  for  infoimation,  or  counsel  consulted  on  the 
proper  pleas  to  be  adopted,  some  allowance  being  made,  as 
there  must  in  reason  be  made,  for  their  various  engage- 
jnents,  an  application  for  extended  time  is  of  absolute 
necessity.  It  is  made  as  a  matter  of  course ;  it  argues  no 
^efietult  in  the  defendant,  and  implies  no  desire  to  procras- 
tinate the  decision  of  the  suit.  Is  it,  then,  reasonable  to 
intend,  that,  in  a  case  of  such  constant  occurrence,  the 
Judges  impose,  as  a  usual  term,  upon  the  party  an  under- 
taking so  understood  ?  A  speedy  coming  to  the  issue,  and 
a  retrenchment  of  merely  formal  and  dilatory  objections, 
jure  very  important  objects ;  but  they  would  be  purchased 
too  dearly  if  one  party  were  at  the  same  time  allowed  so 
to  frame  his  pleadings  as  to  prevent  the  real  merits  from 
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coming  in  issue,  or  to  compel  the  other  party  to  try  them  at  1836. 
a  disadvantage.  Nor  does  the  qualification  suggested,  of 
an  application  to  the  Court  for  leave  to  demur,  appear  to 
mtK- to  remoTe- these  objections.  It  must  be  remembered 
diat  another  term  imposed  on  the  defendant  is  to  rejoin 
graftis,  i.  e.  within  twenty-four  hours— a  period  loo  short, 
in  the  majority  of  cases,  to  determine  upon  and  availably 
make  sutdfa  an- application.  It  is  probable  that,  from  the 
very  shortness  of  the  time  allowed  for  consideration,  it 
wotdd  be  made  almost  as  a  matter  of  course  in  every  case 
of  a  replication  informally  pleaded.  If  macle  to  the  Court, 
it  is  attended  with  considerable  expense,  and  may  occasion 
much  delay ;  if  to  a  Judge  at  chambers,  it  requires  him  to 
enter  more  into  the  merits  of  the  pleadings,  and  often  of 
'the  cause  itself,  upon  affidavits,  than  is  at  all  desirable.  I 
would  observe,  too,  that  the  plaintiflT  has  the  less  ground 
to  complain  that  his  replication,  if  informal,-  is  liable  to  be 
demurred  to^  as  it  is  become  now  more  generally  under- 
stood than  formerly,  that  the  mere  statement  of  a  number 
of  facts,  all  forming  one  answer,  does  not  fall  within  the 
definition  of  duplicity,  and  that  whenever  the  plea  consists 
of  mere  matters  of  excuse,  in  whatever  form  of  action,  the 
replication  of  de  injurift  generally  is  allowable. 

I  am  therefore  of  opinion,  upon  the  whole,  that  it  is 
better  to  abide  by  the  rule  laid  down  in  the  Common 
'  Pleas ;  according  to  which  the  defendant  was  not,  by  his 
undertaking,  precluded  from  demurring  specially  to  the 
replication ;  and,  consequently,  this  judgment  must  be  set 
aside. 

Rule  absolute. 
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Jackson  r.  Taylor. 

Where  a  ciu  fa.  WTlQHTMAN  applied  for  a  rule  nisi  for  discharging  a 
omittu  daoae  T^le  which  bad  been  obtained  by  the  plaintiff  in  the  cause 
SdtotibeAl^  requiring  the  high  bailiff  of  the  liberty  of  Pickering  in 
and  he  has  Yorkshire  to  return  a  mandate  of  the  sheriff  to  him  on  a 
date  to  the  bail-  writ  of  ca.  sa.  sued  out  against  the  defendant.  It  appeared 
l^wmcbA?  ^^^™  ^^^  affidavits  that  when  the  writ  was  sued  out,  it 
defendant  re-    .contained  no  clause  of  non  omittas.    The  sheriff  aocord- 

•ideiy  and  after 

obtaining  time  ingly  directed  his  mandate  to  the  high  bailiff  of  the  li- 
wnT^h^  berty  of  Pickering.  The  high  bailiff  obeyed  the  mandate 
returned  cepi  ],y  arresting  the  defendant,  but  there  being  no  gaol  within 
time,  the  baiUff  the  liberty  of  Pickering,  he  caused  the  defendant  to  be 
pelied  to  return  lodged  in  the  county  gaoL  The  plaintiff  contended  that 
^^^hai  ^7  ^^'"  ^^^P  ^^  ^'Sh  bailiff  had  become  liable  to  an  action 
aiM  obtained     ,  for  an  escape,  and  commenced  his  action  accordingly.  The 

time  to  return  .«» 

it  plaintiff  then  took  out  the  usual  rules  requiring  the  sheriff 

to  return  the  writ,  and  the  high  bailiff  to  return  the  man- 
date. Before  the  time  for  making  the  return  expired,  the 
sheriff  and  the  high  bailiff  respectively  obtained  time,  the 
one  to  return  the  writ,  and  the  other  to  return  the  man- 
date, until  the  last  day  of  the  term.  The  sheriff  then  re- 
turned cepi  corpus,  and  the  object  of  the  present  motion 
was  to  discharge  the  rule  calling  upon  the  high  bailiff  to 
return  the  mandate.  Wighiman  now  contended  that  the 
plaintiff  had  no  right  to  require  the  mandate  to  be  return- 
'cd.  The  sheriff  now  made  his  return,  that  he  had  taken 
the  body  of  the  defendant,  and  had  it  ready*  All,  there- 
fore, that  the  plaintiff  had  a  right  to  have  done  by  the 
sheriff  had  been  done.  The  writ  of  ca.  sa.  was  issued  to 
the  sheriff,  and  the  sheriff  had  obeyed  the  writ.  So  far 
as  the  plaintiff  was  concerned,  the  bailiff  was  a  stranger  to 
the  proceeding.  Any  question  which  might  arise  as  to  the 
mode  in  which  the  defendant  came  into  the  sheriff's  cus- 
tody, was  a  matter  entirely  between  the  sheriff  and  the  bail- 
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)  in  which  the  plaintiff  was  not  interested.  The  law  on  1836. 
the  point  was  perfectly  clear;  If  a  writ  was  issued  to  the 
dieriff  without  a  non  omittas  clause*  and  the  defendant  was 
resident  within  a  liberty ,  the  sheriff  might  either  issue  his 
mandate  to  the  bailiff  of  the  liberty,  or  he  might  enter  the* 
fiberty  himself  and  take  the  defendant,  if  he  chose  to  ren- 
der  himself  liable  to  an  action  by  the  bailiff  of  the  liberty. 
But  although  he  would  be  liable  to  an  action  at  the  suit  of 
the  bailiff,  the  arrest  itself  would  be  perfectly  good,  and' 
the  return  of  cepi  corpus  et  paratum  habeo  founded  on 
such  arrest,  would  be  perfectly  good.  The  practice  on 
diis  subject  as  stated  by  Mr.  lidd  was  quite  consistent' 
with '  the  right  of  the  sheriff  to  enter  the  liberty,  take 
die  defendant,  and  make  the  return  of  cepi  corpus  et 
paratum  habeo,  if  he  thought  proper  to  take  the  risk  of 
an  action  being  brought  against  him  by  the  oflScer  of 
the  liberty.  Mr.  Ttdd  said  (a)  <<  if  the  defendant  re- 
ndes  within  a-  liberty,  the  bailiff  of  which  has  the  exe- 
cution and  return  of  writs,  it  is  usual  for  the  sheriff  to 
return  that  he  has  made  bis  mandate  to  the  bailiff  of  the 
liberty,  who  has  given  him  no  answer,  or  has  returned  that 
the  defendant  is  not  found  in  his  bailiwick,  or  that  he  has 
taken  the  defendant  and  has  him  ready.  In  the  first 
case,  the  plaintiff  is  entitled  to  a  non  omittas  by  the  statute 
of  Weatminster  the  Slid,  c.  S9 ;  in  the  second,  if  the  re- 
turn be  false,  the  bailiff  is  liable  to  an  action,  the  sheriff 
not  being  answerable  at  common  law  for  the  false  return  of 
the  bailiff.  In  the  last  case,  the  ancient  mode  of  proceed- 
bg  was  by  distringas;  but  it  seems  that  the  bailiff  may 
now  be  called  upon  by  rule  to  bring  in  the  body.  If  the 
bailiff  make  an  insufficient  return,  he  is  liable  to  be 
amerced  for  it,  and  not  the  sheriff,  by  the  statute  of  the 
87  Hen.  8,  c.  S4,  s.  9.'*  This  statement  of  the  practice  did 
not  interfere  with  the  discretion  of  the  sheriff  to  enter  the 

(a)  Prac.  Vol.  I,  p.  309. 
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1836.  liberty  himfelf,  if  he  chose  to  run  the  risk  of  an,  action  at; 
the  suit  of  the  oipoer  of  the  liberty;  or  render  bis  return 
of  cepi  corpus  et  paratum  habeo  bad^  because  he  had  so  ex- 
ercised his  discretion.  The  bailiff,  therefore,  was  enti- 
tied  to  have  the  peremptory  nde  for  the  return  of  the  man- 
date discharged. 

Knotdes  shewed  cause  in  the  first  instance*-*- He  con* 
tended,  that,  after  the  chief  bailiff  of  the  liberty  had  ob- 
tained time  to  make  his  return  to  the  mandate,  it  waa  too 
late  for  him  to  object  to  the  rule  for  returning  \U  The 
ordinary  course  was  to  rule  both  sheriff  and  hailiff,  and 
that  course  had  been  adopted  in  the  present  instance.  It. 
was  very  important  that  the  plaintiff  should  havte  a  return 
to  the  mandate,  in  order  to  facilitate  the  prosecution  of  hia 
action  against  the  bailiff.  In  Booihman  v.  Earl  <^ 
Surry  (a),  it  was  held,  that  the  bailiff  of  a  liberty  who  has 
the  return  and  execution  of  writs,  is  liable  to  an  action  of. 
debt  for  an  escape  if  he  remove  a  prisoner  taken  in  exe- 
cution, to  the  county  gaol,  situate  out  of  the  liberty,  and 
there  deliver  him  into  the  custody  of  the  sheriffl  In  Hep- 
foarth  V.  Sanderson  {b)^  the  propriety  of  the  practice 
adopted  by  the  plaintiff  in  this  case  was  recognised  by  the 
Chief  Justice  of  the  Common  Pleas.  Much  stress  had, 
been  laid  on  the  fact  of  the  sheriff  returning  cepi  corpus 
et  paratum  habeo.  But  that  had  nothing  to  do  with  this 
application,  because  the  plaintiff  was  not  proceeding 
against  the  sheriff,  but  against  the  bailiff.  The  bailiff  had 
obtained  time  to  return  the  mandate,  thereby  acknowledge 
ing  the  propriety  of  being  ruled  to  return  it,  and  therefore, 
he  was  not  entitled  now  to  object  to  the.  rule. 

Wightman^  in  support  of  the  rule,  admitted  that  it  might 
be  proper  to  rule  both  sheriff  and  baiUff  where  no  return 

{a)  2  T.  R.  5.  (6)  8  Bing.  19. 
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had  been  made.  But  if  the  sheriff  had  executed  the  writ,  1636. 
he  was  the  proper  person  to  proceed  against.  Supposing 
the  sheriff^  instead  of  returning  cepi  corpus  et  paratum 
habeo,  had  excused  himself  by  the  return  of  mandavi  bal- 
Ihro  et  nullum  dedit  responsum,  then  it  would  hate  been 
right  to  rule  the  bailiff.  But  now  that  the  sheriff  had  made 
his  return,  for  any  thing  that  appeared^  the  bailiff  was  a 
stranger  to  this  proceeding,  as  no  eiicuse  bad  been  made 
by  the  sheriff.  Then^  as  to  the  argument  that  the  bailiffs 
had  obtained  time  to  return  the  mandate,  both  sheriff  and. 
bailiff  were  originally  ruled  to  make  their  return.  It. 
might  baYC  been  proper  for  the  plaintiff  to  ruk  both,  in 
order  to  obtain  a  return  from  either  one  or  the  other;  but 
he  had  no  right  to  a  return  from  both.  Before  the  sheriff 
had  made  his  return,  the  bailiff  did  not  know  what  that 
return  would  be;  he  did  not  know' that  the  sheriff  would 
not  excuse  himself  by  throwing  the  blame  on  him ;  and 
therefore,  it  was  necessary  that  be  should  obtain  time  to 
make  his  return.  He  therefore  did  not  know  what  return 
to  make,  until  the  sheriff  had  made  his.  The  sheriff  had 
since  made  his  return ;  and  therefore,  as  in  that  return  no 
mention  was  made  of  the  bailiff,  he  was  a  stranger  to  the 
transaction,  and  consequently  could  not  be  called  upon  to 
make  a  return.  Indeed,  great  inconvenience  might  arise 
if  the  bailiff  were  now  required  to  make  the  return  to 
the  mandate,  he  not  having  been  introduced  by  the  sheriff 
in  lus  return.  Under  these  circumstances,  the  present 
rule  ought  to  be  made  absolute. 

m 
i 

CoLBRiDOB,  J. — This  is  an  application  on  the  part  of 
the  chief  bailiff  of  the  liberty  of  Pickering  in  Yorkshire,  to 
discharge  a  rule  of  this  Court  requiring  him  to  return  a  man- 
date-which  has  been  issued  to  him  by  the  sheriff  on  a  writ 
of  ca.  sa.  When  this  writ  was  sued  out,  the  plaintiff  de- 
livered it  in  the  ordinary  way  to  the  sheriff,  the  defendant 
being  within  the  liberty  of  Pickering :  he  directed  his  man- 
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1836.         date  to  the  chief  baUifP.    The  plaintiff  took  out  rules  both: 
on  the  sheriff  and  chief  bailiff^  for  returning  the  writ  and' 
mandate*  Both  those  officers  applied  for  time  to  make  their 
returns*  Within  the  time  limited  by  the  Court,  the  sherifT 
has  made  his  return  that  he  has  taken  the  body  of  the  de- 
fendant, and  that  he  remains  in  custody*    The  bailiff  now  ^ 
applies  to  have  the  rule  for  returning  the  mandate  dis-: 
charged*    The  question  then  is,  whether,  in  consequence 
of  the  bailiff  having  applied  for  time,  he  is  precluded  from, 
making  such  an  application*    The  only  object  of  the  writ 
of  ca*  sa.  was  the  production  of  the  body  of  the  debtor^ 
and  it  is  immaterial  to  the  plaintiff  whether  that  is  done< 
by  the  sheriff  or  the  officer  of  the  liberty*    As  between 
these  two  persons,  there  might  be  some  question  as  to  the 
franchise.     But   I  do  not  think   that  the  circumstance 
of  the  application  for  time  on  the  part  of  the  bailiff  at  all 
precludes  him  from  now  saying,  that,  as  the  body  has  been 
taken,  and  is  ready  in  the  custody  of  the  sheriff,  the. 
plaintiff  has  obtained  all  which  he  had  a  right  to  re- 
quire*   I  therefore   think   this  rule  ought  to  be  made 
absolute. 

Rule  absolute* 


Rex  v.  Sheriff  of  Hertfordshire. 

When  a  sheriff  TuRNER  shewed  cause  against  a  rule  nisi  for  setting. 
^  SurttSer  asWe  an  attachment  against  the  sheriff  of  Hertfordshire 
the  interpiewier  ^^^  „^j  retuminff  a  writ  of  fi.  fa*    The  writ  had  been  sued 

Act,  and  hi8  role  ^ 

is  disciiArged,  out  ou  the  19th  of  January,  and  on  the  15th  of  April  he 
a  ressooabie        was  ruled  to  retum  the  writ*     On  the  20th,  the  sheriff  ob- 

t^^Ac^JriT  **>n^^  ^^^  ^^^  ^^^^  *  "*'®  ""*  "°^^'  *®  Interpleader 
after  the  disposal  j^q^^  \  &g  Will.  4,  c*  68,  S.6,  for  relief;  the  assignees  of 

fore  an  attach-'    the  defendant,  who  had  become  a  bankrupt,  having  laid 

1^)^''^^     claim  to  the  property  seiacd.    On  the  7th  of  May,  cause 

having  been  shewn  against  that  rule,  It  was  discharged* 
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On  the  same  day  a  search  was  made,  and  it  was  asceif-  1836. 
tained  that  no  return  had  been  made  to  the  writ.  The 
ptaintiff  accordingly  on  the  9th  of  May  obtained  the  pre- 
sent attachment.  The  application  now  was  to  set  aside 
that  writ*  It  waa  contended  by  the  sheriff,  that  the  ad- 
Terse  proceedings  against  the  sheriff  were  suspended  by 
the  rule  under  the  Interpleader  Act ;  but  he  might,  if  he 
thooght  proper,  have  returned  the  writ. 

CoLERiDGS,  J. — ^Would  he  not  have  bound  himself  by 
returning  the  writ  during  the  pendency  of  the  Interpleader 
rule? 

Turner. — He  has  returned  nulla  bona,  but  not  in  time, 
as  that  return  has  been  made  since  the  attachment  was 
obtained.  After  he  has  made  his  election  to  apply  under 
the  Interpleader  Act  to  be  relieved  from  bis  common  law 
responsibility,  he  is  bound  by  his  election.  He  might,  if 
he  had  chosen,  have  returned  the  writ.  If  he  had  not  ob- 
tained the  rule  under  the  Interpleader  Act,  and  had  not 
returned  the  writ,  it  was  quite  clear  that  he  would  have 
been  liable  to  the  attachment.  The  Court  had  decided 
that  the  rule  under  the  Interpleader  Act  had  been  impro- 
perly obtained ;  and  he  could  not  by  such  a  step  therefore 
place  himself  in  a  better  situation  than  that  in  which  he 
would  have  been  if  he  had  not  taken  it.  In  St.  Hanlaire 
▼.  Byam  (a),  the  process  was  returnable  on  the  7th  of 
November,  and  the  time  for  putting  in  bail  expired  on  the 
11th.  On  the  lOih  the  defendant  obtained  a  rule  nisi  to 
Bet  aside  the  process  with  a  stay  of  proceedings,  on  the 
ground  of  misnomer.  That  rule  was  discharged,  with 
costs,  on  the  21st.  On  the  22nd,  an  assignment  of  the 
bail-bond  was  taken,  and  proceedings  commenced  upon  it. 
On  the  same  day  the  defendant  put  in  bail.     The  Court 

(«)  4B.&C.970. 

VOL.   V.  '         L  D.  p.  C. 
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1836.        held  that  the  defendant  bad  not  the  whole  of  the  S&nd  to 

Rbx         P"^  ^"  ^^^^>  ^"^  ^^^  ^®  assignment  of  the  bail«bond  and 
^'  the  proceedings  under  it  were  regular.  There,  Mr.  /astice 

Hertford-  Bayley  said-— '*  It  seems  to  me,  that  the  defendant,  whose 
rule  nisi  was  discharged  with  costs,  ought  not  to  be  with 
respect  to  time  in  a  better  condition  by  reason  of  his  own 
rule  improperly  obtained."  If  those  observations  were 
applied  to  the  present  case,  it  must  clearly  appear  that  the 
sheriff  was  liable  to  be  attached  in  consequence  of  his  non- 
compliance with  the  rule  to  return  the  writ.  He  also 
cited  Green  v.  Glassbrooi  (a). 

Coleridge,  J. — It  is  very  clear,  when  I  look  at  the  par- 
ticular facts  of  this  case,  that  the  present  rule  ought  to  be 
made  absolute.  This  rule  has  grown  out  of  an  applica- 
tion under  the  Interpleader  Act.  It  is  clear,  that,  at  the 
time  the  rule  under  the  Interpleader  Act  was  obtained,  no 
return  had  been  made  by  the  sheriff.  The  ground  of  the 
application  was,  that  two  conflicting  parties  laid  claim  to 
the  goods  seized.  What  was  the  sheriff  to  do  ?  Was  he 
to  make  a  return  pending  the  rule  ?  If  he  did  so,  he  was 
doing  a  thing  inconsistent  with  the  application  he  bad 
made  to  the  Court.  That  he  could  not  be  expected  to 
do.  If  he  could  not,  he  ought  to  have  a  reasonable  time 
to  make  his  return  to  the  writ.  Now,  supposing  this  were 
the  case  of  the  sheriff  of  Yorkshire,  he  must  have  a  rea- 
sonable time  to  make  his  return :  for,  supposing  the  Inter- 
pleader rule  to  be  discharged  in  the  morning,  would  it  be 
reasonable  if  the  attachment  were  applied  for  in  the  after- 
noon. By  coming  to  the  Court  under  the  Interpleader 
Act,  he  is  not  deprived  of  his  right  to  make  what  return 
he  chooses,  when  the  Court  has  decided  that  he  ought  to 
make  a  return.  The  sheriff  cannot  be  said  to  have  made 
any  election  in  this  case,  because  he  has  merely  applied 

(a)  1  Scott,  402;  1  fiing.  N.  C  516. 
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under  the  Interpleader  Act  to  be  relieved  from  the  neces* 

aity  of  making  any  return  at  all.    I  think,  therefore,  that       ^rbT 

the  plaintiff  ought  not  to  have  issued  this  attachment.       a    ^:    , 

DDCIlff  of 

The  present  rule  must^  consequently,  be  made  absolute.        Hertford- 

8HIRB. 

Rule  absolute. 


Dob  (L  Ross  v.  Rob. 

xyHANNELL  moved  for  a  rule  to  shew  cause  for  judg-  Serrioe  of  a  de- 
ment against  the  casual  ejector.    The  service  was  on  the  L^^ent'onthe 
clerk  of  the  Grand  Junction  Canal  Company,  they  being  derkof  an  in- 

*      •"  "^  o    corporated  com- 

the  persona  in  poaseesion  of  the  premises  sought  to  be  re-  pany,  (not  em- 
covered.  The  deck  was  not  resident  on  the  premises,  wd\e  tueTin 
but  the  service  was  eflRected  on  him  on  a  part  of  them,  SeirSeriO^on 
He  cited  Doe  v.  Roe  (a),  where  the  service  of  a  declara-  ^  portion  of  the 

1    1  n  •      prenouei.  bnt 

tion  in  ejectment  on  the  book-keeper  of  a  company  in  who  was  not 
poasesaion  of  part  of  the  premises  was  held  sufficient  L't^de^ra 
There  was  no  provision  in  the  act  of  Parliament  incorpo-  "^  ^^' 
rating  the  company,  which  enabled  them  to  sue  and  be 
sued  in  the  name  of  their  clerk. 

CoLBRiDOBy  J. — You  may  take  a  rule  to  shew  cause. 

Rule  nisi  granted, 
(a)  Ante,  Vol.  1,  p.  23. 


Inland  v.  Bushell* 

rwHITMORE moied  for  a  rule  under  the  Interpleader  The  Court  wui 
Act  on  the  part  of  the  sheriff.    A  writ  of  fi.  fa.  had  been  reUevc  the^he- 

riff  under  the 
Interpleader  Act 

where  the  proceeds  of  the  levy  have  been  paid  over  to  the  execution  creditor,  although  the  sheriff 

umj  be  willing  to  bring  a  similar  amount  into  court. 

l2 


Bushel  L. 
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1836.         directed  to  the  sheriff,  and  a  special  bailiff  appointed  by 
'  the  plaintiff  for  the  execution  of  the  process.    A  levy  was 

made  on  the  goods  of  the  defendant  by  the  bailiff,  and 
with  the  authority  of  the  sheriff,  the  proceeds  were  paid 
over  to  the  execution  creditor.  A  claim  was  now  made 
by  the  assignees  of  the  defendant  on  the  goods  seized  un- 
der the  fi.  fa.  The  sheriff  was  willing  to  bring  the  amount 
levied  into  Court  to  abide  any  order  which  the  Court  might 
think  it  right  to  make,  under  the  circumstances,  between 
the  contending  parties.  There  was  certainly  a  diflScuIty 
in  consequence  of  the  money  which  proceeded  from  the 
sale  of  the  goods  being  paid  over  to  the  execution  credi- 
tor. In  Scoti  V.  Lewis  (a),  it  was  held,  that  the  sheriff 
cannot  apply  to  the  Court  under  the  Interpleader  Act,  un- 
less the  goods  or  money  in  dispute  are  actually  in  his 
hands.  Here  the  sheriff  was  willing  to  bring  the  amount 
into  Court. 

Coleridge,  J. — It  does  not  appear  to  me  that  there  is 
any  longer  any  contending  party  with  respect  to  the  pro- 
ceeds of  the  levy  made  by  the  sheriff.  It  is  true  that  the 
assignees  threaten  the  sheriff  with  an  action  in  respect 
of  the  sum  which  he  has  paid  over  to  the  execution  cre- 
ditor ;  but  how  will  granting  a  rule  under  the  Interpleader 
Act  relieve  him  from  that  action  ?  If  the  sheriff  brings 
the  amount  in  question  into  Court,  and  then  the  execution 
creditor  is  served  with  the  Interpleader  rule,  he  would  of 
course  not  appear,  and  then  his  claim  would  be  barred. 
But  barred  as  to  what  ?  Barred  as  to  the  money  in  Court, 
and  not  as  to  the  money  already  in  his  hands.  I  think, 
therefore,  that  I  cannot  interfere  by  granting  a  rule  under 
the  Interpleader  Act. 

Rule  refused. 

(a)  2  C.  M.  &  R.  289. 
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Dob  d.  Watts  v.  Roe. 

r  •  WILLIAMS  mo^eA  for  judgment  against  the  casual  Service  in  eject- 
ejector.  The  peculiarity  of  the  case  was,  that  the  notice,  °^° 
which  was  dated  the  9th  of  May,  required  an  appearance 
**  next  Easter  Term."  The  literal  meaning  of  that  notice 
would  be  Easter,  1837.  From  the  date,  however,  of  the 
notice,  the  tenant  must  be  aware  that  he  would  be  required 
to  appear  in  the  following  Trinity  Term.  Under  the  cir- 
cumstances, it  was  submitted  that  sufficient  had  been  done 
to  entitle  the  applicant  to  a  rule  to  shew  cause. 

Coleridge,  J. — You  may  take  a  rule  nisi. 

Rule  nisi  granted. 

Lawrence  v.  Mathews. 

-LhIS  was  an  application  under  the  1st  section  of  the  The  Court  has 

Interpleader  Act,  1  &  2  Will.  4,  c.  68.    It  was  an  action  J^Ke  ut ' 

brought  against  the  partners  and  adventurers  in  certain  ^^^  ^^^^ 

mines  in  the  county  of  Cornwall.    The  declaration  con-  Act,  to  interfere 

tained  a  count  in  trover  and  a  count  in  case.  ^here'tbe  de- 

claration con- 
tains *  count  ia 

C.  Rowe  appeared  on  the  part  of  the  plaintiff,  and  con-  case  «« 7«u  u 
tended  that  the  present  was  not  a  form  of  action  in  which  *  ^^ 
the  Court  could  interfere  under  the  statute.  The  words 
of  the  section  in  question  were,  that,  "  in  any  action  of 
assumpsit,  debt,  detinue,  or  trover,**  the  Court  might  give 
relief;  but  here^  the  declaration  being  in  both  case  and 
trover,  no  jurisdiction  was  given  to  the  Court  to  inter- 
fere* 

Coleridge,  J. — I  have  no  jurisdiction  over  the  count 


"'O  CASES  IN  THE  PRACTICE  COURT,  K.B. 

1836.  in  case ;  but  I  must  decide  upon  the  whole  matter.  A!- 
Lawrbnce  though  I  have  jurisdiction  over  the  count  in  trover,  the 
Mathews.      ^^""*  '"  ^ase  prevents  me  from  having  jurisdiction  over 

the  whole  matter.     I  cannot,  therefore,  interfere,  and  the 

present  rule  must  be  discharged.  . 

Rule  discharged  (a). 

Jardine  appeared  for  the  defendant  in  the  action. 
Montagu  Smith  appeared  for  the  claimant 

(a)  It  is  also  to  be  observed,      above  act     See  Dowling's  Sta- 
that  the  action  of  tretpau  is  alio     tutes,  Vol.  2,  p.  570. 
omitted  in  the  Ist  section  of  the 


WiLKiNs  r.  Parker. 

Where  a  capias  JtLATT  shewed  cause  against  a  rule  obtained  by  Sir 
hai  beea  iMued    j^iUiam  FoUett  for  settiDg  aside  an  appearance  and  no- 

againit  oub  de-.      ^  o  f-  r 

feDdant,  and  be  tice  of  declaration  on  the  ground  of  irregularity.  It  ap- 
oat  of  eiutody  peared  from  the  affidavits,  that  the  defendant,  having  been 
defecnnlhe  rf-  ^^^ested,  he  applied  for  bis  discharge  on  the  ground  of  a 
fidavicof  debt,    defect  in  the  affidavit  of  debt.    The  Court  was  of  opinion 

without  the 

terms  of  enter-  that  the  defect  was  fatal,  and  accordingly  directed  him  to 
ance^eSr^'  be  discharged*  The  rule  for  his  discharge  did  not  con- 
stated  in  the       ^{^  ^^  ^q|.|j|  Qf  fijg  entering  an  appearance,  and  nothincr 

rule,  and  no  ap-  ^  o  r  r  o 

pearance  is  en-  whatever  was  sRid  in  the  rule  about  an  appearance.  The 
fendant,  the  *  plaintiff,  h.owever,  entered  an  appearance  for  him,  and, 
ri^t  to^ente^  having  filed  his  declaration,  gave  notice  accordingly  to  the 
one  for  him.       defendant.    The  irregularity  complained  of  was,  that  the 

plaintiff  had  made  such  an  entry  of  appearance,  nothing 
having  been  said  about  an  appearance  in  the  rule  for  the 
defendant's  discharge.  This  course,  which  the  plaintiff 
bad  adopted,  it  was  now  contended  was  perfectly  regular. 
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By  sect  4  of  the  Uniformity  of  Process  Act,  the  pkintiff  1836. 
was  allowed  in  certain  cases  to  serve  a  copy  of  the  capias, 
instead  of  arresting  the  defendant ;  and  by  the  4th  warn- 
ing, directed  in  the  schedule  of  the  act  to  be  subscribed 
to  the  writ,  an  authority  was  in  fact  given  to  enter  an  ap* 
pearance,  as  had  been  done  by  the  plaintiff  in  the  present 
ease.  The  language  of  that  warning  was,  'Mf  a  defend- 
antr  having  been  served  only  with  this  writ,  and  not  ar- 
rested thereon,  shall  not  enter  a  common  appearance  within 
eight  days  after  such  service,  the  plaintiff  may  enter  a 
common  appearance  for  such  defendant,  and  proceed 
thereon  to  judgment  and  execution."  In  the  pro- 
ceeding of  the  plaintiff*  therefore,  he  had  only  availed 
himself  of  the  rights  which  the  act  of  Parliament  con- 
ferred  upon  him  ;  for,  by  sect  16  of  the  statute,  it  was 
enacted,  *'  that  all  such  proceedings  as  are  mentioned  in 
any  writ,  notice,  or  warning  issued  under  this  act,  shall  and 
may  be  had  and  taken  in  default  of  a  defendant's  appear- 
ance, or  putting  in  special  bail,  as  the  case  may  be.** 
Under  these  circumstances,  the  plaintiff  was  regular, 
both  in  entering  the  appearance  and  filing  his  declar- 
ation. 

Sir  W.  FoUeiit  in  support  of  the  rule,  contended  that 
the  Uniformity  of  Process  Act  gave  no  authority  to  the 
pladnliff,  in  such  a  case  as  the  present,  to  enter  an  ap- 
pearance for  the  defendant,  and  therefore  the  proceedings 
were  irregular.  If  he  had  commenced  his  action  by  a  writ 
of  summons,  and  had  served  the  defendant  with  the  writ, 
be  might,  in  default  of  appearance  by  the  latter,  enter  an 
appearance  for  him*  He  had  not  however  commenced  his 
action  by  a  writ  of  summons,  but  by  a  writ  of  capias,  which 
could  only  be  used  as  serviceable  process,  and  conferring 
on  the  plaintiff  the  rights  attached  to  that  process,  in  con- 
formity with  the  provisions  of  sect.  4  of  the  act  The 
authority  to  use  the  capias  as  serviceable  process  was 
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IB36.  contained  in  the  proviso  to  that  sectioDi  the  words  of 
which  were :  ''  Provided  always^  that  it  shall  be  lawful  for 
the  plaintiff  or  his  attorney  to  order  the  sheriff,  or  other 
officer  or  person  to  whom  such  writ  shall  be  directed,  to 
arrest  one  or  more  only  of  the  defendants  therein  named, 
and  to  serve  a  copy  thereof  on  one  or  more  of  the  others; 
which  order  shall  be  duly  obeyed  by  such  sheriff,  or  other 
officer  or  person,  and  such  service  shall  be  of  the  same 
force  and  effect  as  the  service  of  the  writ  of  summons 
hereinbefore  mentioned,  and  no  other.^  The  proviso 
clearly  referred  to  cases  where  several  defendants  were 
sued,  and  the  plaintiff  exercised  his  discretion  in  arresting 
some  and  serving  others.  Here,  however,  there  were  not 
several  defendants,  and  therefore  the  proviso  did  not  ap- 
ply. The  writ  of  capias,  consequently,  could  only  be  used 
in  conformity  with  the  provisions  of  the  general  enacting 
part  of  the  section.  By  them  it  was  enacted,  **  that  in  aU 
such  actions,  wherein  it  shall  be  intended  to  arrest  and 
hold  any  person  to  special  bail  who  may  not  be  in  the 
custody  of  the  marshal  of  the  marshalaea  of  the  Court  of 
King's  Bench,  or  of  the  warden  of  the  Fleet  prison,  the  pro* 
cess  shall  be  by  writ  of  capias,  according  to  the  form  con* 
tained  in  the  said  schedule,  and  marked  number  4."  The 
writ  of  capias,  then,  only  applied  to  cases  where  it  was 
intended  to  hold  the  defendant  to  special  bail,  and  ooold 
not,  therefore,  be  treated  as  mere  serriceable  process. 
Unless,  then*  by  the  terms  of  the  rule  discharging  the 
defendant  out  of  custody,  it  was  provided  that  he  should 
enter  a  common  appearance,  or  the  plaintiff  should  be  at 
liberty  to  enter  one  for  him,  any  appearance  entered  for 
the  defendant  must  be  irregular.  The  same  observation 
would  apply  of  course  to  any  proceedings  founded  on  such 
appearance.  The  present  rule  ought,  therefore,  to  be 
made  absolute. 

Coleridge,  J. — I  do  not  think  that  the  plaintiff  was  at 


TRINITY  TEEU,  6  WILL.  IV.  I5S 

liberty  in  thu  case  to  enter  an  appearance  for  the  defend-  1836. 
ant«  he  having  commenced  hit  proceedingt  by  a  writ  of 
capias.  The  proviso  in  the  fourth  section  clearly  refers 
only  to  cases  where  several  defendants  are  sued,  and  some 
are  arrested  and  some  served.  Where  a  party  who  is  the 
only  defendant  has  been  arrested,  and  he  has  been  dis- 
charged out  of  custody  without  the  terms  of  entering  an 
appearance  being  mentioned  in  the  rule,  the  plaintiff  is 
not  at  liberty  to  enter  an  appearance  for  him. 

Rule  absolute. 


Texjlon  0.  Gant. 

fy  OLLASTON  shewed  cause  against  a  rule  nisi  ob-  Only  one  de- 
tained by  Dowling  for  rescinding  a  judge's  order,  which  ^^^i^necet-* 
set  aside  a  judgment  of  non-pros.     It  appeared  that  the  J^*.?'*^*'!^^ 
defendant  had  demanded  a  declaration,  on  which  the  dffobtaim  fur- 
plaintiff  took  out  several  summonses  for  time  to  declare,  dedare,  the  de- 
Two  days  after  the  expiration  of  the  last  rule  for  time,  the  ^^  J^^ 
defendant  signed  judgment  of  non-pros.      A  summons  •non-priM  at 
having  been  taken  out  to  set  aside  this  judgment,  a  learned  of  the  last  order 
judge  made  an  order  to  that  effect,  on  the  ground  that 
the  last  order  for  time  should  have  been  made  peremptory, 
or  at  least  that  some  notice  should  have  been  given,  by  a 
fresh  demand  or  otherwise,   before  the  judgment  was 
signed.     It  was  now  contended  that  the  judge's  order  was 
correct,  and  8  Reg.  Gen.  T.  T.  1  Will.  4  (a),  was  cited, 
the  words  of  which  were,  '*  that  no  judgment  of  non-pros 
shaQ  be  signed  for  want  of  a  declaration,  replication,  or 
other  subsequent  pleading,  until  four  days  next  after  a 
demand  thereof  shall  have  been  made  in  writing  upon 
the  plaintiff,  his  attorney,  or  agent,  as  the  case  may  be.'*: 

(a)  Ante,  Vol.  1,  p.  104. 
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DowUng,  in  support  of  the  rule,  conteiukd  that  all  the 
defendant  was  bound  to  do,  was  to  make  one  demand  of 
declaration.  All  the  subsequent  delay  was  at  the  plain- 
tiflr*8  owi^  instance  and  for  his  own  benefit,  and  therefore 
such  delay  could  not  render  it  necessary  for  the  defendant 
to  make  a  new  demand.  If  it  were  so,  the  plaintiff  might, 
in  all  instances  ^fter  a  demand  of  declaration,  extend  his 
time  for  declaring ;  and  then,  his  extended  time  having  ex- 
pired, he  would  still  have  four  additional  days  to  declare  in 
before  the  defendant  could  sign  a  non-pros.  With  respect 
to  making  the  order  for  time  peremptory  before  the  non* 
pros  was  signed,  that  was  impossible,  because  the  time 
pursuant  to  the  order  had  expired  before  that  step  was 
taken  by  the  defendant 


Coleridge,  J.,  (after  consulting  with  Master  Gode^ 
rich). — I  think  the  judgment  was  regular.  But  I  think, 
on  payment  of  costs,  the  plaintiff  may  be  let  in  to  try,  as 
he  makes  an  affidavit  of  merits. 

Rule  discharged  accordingly. 


Vf  here,  after  a 
rale  for  a  dif -> 
tringas  has  been 
obtained,  and 
before  the  issue 
of  the  writ  the 
defendant  ad- 
mits that  he  has 
been  served 
with  tlie  sum- 
mons, an  ap- 
pearance may 
be  entered  ibr 
him  by  the 
plainti£ 


Saunders  t?.  Db  Cuastelatn. 

iy^TEER  moved  for  leave  to  enter  an  appearance  for  the 
defendant,  pursuant  to  the  statute  2  Will.  4,,  c.  39,  s.  S. 
Some  difficulty  having  arisen  in  serving  the  defendant  per- 
sonally with  the  process,  an  application  was  made  for  a 
distringas,  and  a  rule  obtained  for  the  issue  of  the  writ* 
Before,  however,  it  had  issued,  an  application  was  made 
on  tlie  part  of  the  defendant  to  settle  the  action*  He 
then  admitted  that  the  writ  of  summons  had  been  served 
on  him,  but  ultimately  the  negotiation  went  off.  The 
object  of  the  present  application  was,  that  the  plaintiff 
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might  be  allowed  to  enter  an  appearance  for  the  de-         IBdS. 
fendant.  Sauhdebs 


»  ,«  • 


V. 

Db  Cbabte- 

CoLEBiDGEi  J. — You  may  enter  an  appearance  for  the         laiit. 

defendant 

Rule  granted. 


Doe  d.  Jenkins  v.  Roe. 

t^LEASBY  moved   for  judsment  against  the  casual  In  in  affldaTit 

ejector.      The  affidavit  on  which    the   application    was  deckradon  in 

founded,  stated  that  the  deponent  had  ''  delivered   the  word*^'^ed," 

declaration  to  the  wife  on  the  premises,"  but  did  not  state  '■  "»*  Jn^"^ 

that  he  had  ''  served  "  the  declaration  by  delivering  it  to  sary,  if  it  ap- 

.  -  .  pean  from  the 

the  wife  on  the  premises.  affidaTit  that  it 

haa  been  duly 
•erved. 

Coleridge,  J. — That  is  sufficient. 

Rule  granted. 


Pepper  0.  Yeatuan. 

JmLaNNING  moved  for  a  rule  to  shew  cause  why  the  The  charges  in 
verdict  in  this  case,  found  for  the  plaintiff,  should  not  be  bUi  for^attend- 
set  aside  and  a  nonsuit  entered.     It  was  an  action  for  an  "»^!'?^ 

client,  to  ad- 

attomey's  bill,  and  was  tried  before  the  sheriffi     The  vim  him  on 

matters  subse> 

question  was,  whether  a  signed  bill  ought  to  have  been  quenttothe 
delivered  a  month  before  action  brought :  the  two  items  ^°allSon°do 
which,  it  was  suggested,  on  the  part  of  the  defendant,  not  render  it 

'  ^  ^^  '  r  9    necessary  that 

rendered  the  bill  taxable,  and   therefore  made  it  incum-  a  biu  should  be 

bent  on  the  plaintiff  to  deliver  a  signed  bill  a  month  month  before 

before  action  brought,  pursuant  to  the  2  Geo.  2,  c.  9S,  '^°"  ''""*''*• 
were  the  following : — 
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1836;  .  **  Attending  on  you  and  your  son  several  times  respect- 
ing an  action  at  law  which  you  had  tried  at  Winchester  at 
the  last  assizes,  and  wherein  a  verdict  was  given  against 
yoUf  and  advising  you  fully  respecting  a  bill  of  sale  given 
by  you  to  Captain  Moore,  at  Stock,  &c.,  and  pressing 
such  bill  of  sale,  when  it  was  determined  to  apply  to  Cap- 
tain Moore  to  have  the  same  put  in  force  •  13^*  4cL 
^*  Attending  on  you  respecting  the  sheriff  having  pre- 
viously levied  a  warrant  against  your  property  at  the  suit 
of  the  plaintiff  in  the  action  against  you,  although  the 
officer's  deputy  was  not  in  the  actual  possession,  when 
Mn  Basket  levied  under  the  bill  of  sale,  and  for  fully 
advising  you  thereon    -  -  ...     13^.  4^ 

He  cited  Smith  v.  Tatflar  (a),  where  the  Court  of  Com* 
men  Pleas  was  of  opinion  that  advice  by  an  attorney  to  his 
client,  after  a  writ  had  been  served  upon  him,  was  an  item 
which  required  a  bill  to  be  delivered  pursuant  to  the 
statute.  The  items  in  the  present  case  might  be  con- 
sidered as  coming  within  the  principle  of  the  one  cited. 

CoLERiDOB,  J.— The  first  item  shews  that  the  action  is 
at  an  end,  at  the  time  when  the  attendance  for  which  the 
charge  is  made  takes  place.  It  is  only  advice  as  to  a  bill 
of  sale,  which  was  required  to  be  put  in  force.  The 
second  item  does  not  at  all  shew  that  there  was  any  action 
in  existence  at  the  time  when  the  charge  contained  in  it 
arose.    I  will,  however,  consider  the  case. 

Cur.  adv.  vult. 

Coleridge,  J. — 1  have  considered  this  case,  and  ad- 
here to  the  opinion  I  have  already  expressed. 

Rule  refused. 

(a)  6M.&P.66;  7Bmg.259. 
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RoscoB  V.  Hardmah. 

JUOGGINS  moved  for  a  rule  to  shew  cause,  why  an  The  Court  wiu 
attorney,  whose  name  he  mentionedj  should  not  deliver  JSefrequiring 
up  certain  papers  in  his  possession  to  his  client,  or  why,  y^^attomey  to 

,  ,  111*  deliver  up  pa- 

in the  alternative,  an  attachment  should  not  issue  against  pers,  and  in  the 

.  .  alternative  for 

"JD^  an  attachment 

in  case  of  a 
non-delivery, 

Coleridge,  J. — ^You  cannot  proceed  more  than  one  but  each  branch 
step  at  a  time.    You  may  have  your  rule  nisi,  calling  on  She'subjeeTof  a 
the  attorney  to  deliver  up  the  papers  in  question ;  and  if  ^p*»^  ™<>- 
the  Court  should  be  of  opinion,  that  that  rule  ought  to 
he  made  absolute,  and  the  attorney  should  disobey  that 
rule,  you  may  then  make  a  separate  application  for  an 
attachment. 

Rule  accordingly. 


Twiss  V.  Fry. 

JSaLL  moved  for  an  attachment  against  an  attorney  for  a  mie  for  an 
not  paying  over  to  his  client  a  certain  sum  of  money,  JlSiMtM'at- 
pursuant  to  his  promise  contained  in  a  letter  which  was  ^mey  for  non- 

.  .  i»    1  !•       •  payment  of 

exhibited  in  support  of  the  application.  money  pur- 

suant to  his 
promise,  cannot 

CoLERiDOB,  J. — I  cannot  grant  you  an  attachment  at  *>« obtained;  but 

'         ^  ^  'f  a  previous  rule 

once  under  these  circumstances.    You  may  have  a  rule  to  requiring  the 
shew  cause,  why  he  should  not  pay  over  the  sum  of  moMymust 
money  in  question  pursuant  to  the  promise  in  the  letter;  ^^j^""*^* 
and  if  the  Court  should  make  the  rule  absolute  for  that 
purpose,  you  may  then  make  a  separate  application  for  an 
attachment,  should  he  refuse  to  obey  the  rule. 

Rule  accordingly. 
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1836. 
•  Rex  v.  Lord  Crbwb. 

When  m  crown  JjHANNINO  moYed  for  a  writ  of  diem  clausit  eztremnm. 
inioWent  a  mo-  ^  extent  had  bsued  against  certain  persons  who  were 
tion  for  a  writ     indebted  to  a  crown  debtor,  and  on  the  inquisition  under 

of  diem  cUiuit  ^  ^ 

eztremumitab*  that  extent^  Lord  Crewe  was  found  indebted  to  them  upoa 
firtt  inttanoe,      &  bond.   A  writ  of  extent  had  subsequently  issued  against 

him,  and  he  had  since  died  abroad  and  insolvent 

Lord  Abingbr,  C.  B. — ^You  may  take  a  rule  nisi. 

Manning  submitted  that,  under  the  circumstances,  at 
was  in  the  nature  of  an  immediate  extent,  and  was  absolute 
in  the  first  instance  (a). 

Pbr  Curiam. — ^The  rule  may  be  absolute  in  the  first 
instance. 

Rule  absolute. 

(a)  See  Manning's  Ex.  Prac.  81.  11. 
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Oswald  v.  Williams* 

JrE  TERSD  ORFF  shewed  cause  against  a  rule  obtained  On  an  appiiea- 
by  Humfrty  to  discbarge  the  defendant  out  of  custody,  ^  ^fendaiit'oat 
on  the  ground  that  he  had  obtained  his  certificate  under  jJe'^^'SdThat 
a  fiat  of  bankruptcy.  -    J>e  ba«  obt»ii»d 

Ai»  11-t.icj*     •iw  certificate 

A  prelimii^ry  objection  was  taken,  that  the  amdavit  under  a  fiat  of 
upon  which  the  rule  was  obtained  did  not  state  that  thi  ihoai?appett 
certificate  had  been  enrolled ;  and  reference  was  made  to  ^Xl^t^ll^ 

'  the  certificate 

Jacobs  V.  Philips  (a).     It  was  urged  in  answer >  that,  as  iMibeenen- 
the  certificate  was  produced  in  Court,  it  was  not  necessary      a  tMrnknipt' 
to  shew  by  affidavit  that  it  had  been  enrolled*     On  the  d",ehar5ffi^ 
suggestion  of  the  Court,  the  objection  was  waived  on  an  v^^t  not- 
undertaking  to  produce  the  proper  affidavit.  has  neglected 

to  plead  hia 
bankruptcy,  and 

Peter sdoff  then  shewed  cause  on  the  merits.— The  ^^f^y.^^ 
fiat  issued  in  January,  18S5,  and  the  present  action  was  atatimesubae- 

_,,        ,    *      1  jfj  quent  to  that  at 

brought  ten  months  afterwards.    The  defendant  did  not  which  the  plain- 
plead  his  bankruptcy,  but  agreed  to  give  a  cognovit  for  oJJ^ned'judg! 
the  payment  of  the  money  at  a  subsequent  period,  which  "^^^ 
was  three  months  later  than  the  plaintiff  would  have  been 
entitled  to  judgment  by  the  ordmary  course  of  proceed- 
ings in  the  action. 

Per  Curiam. — The  cognovit  does  not  give  the  plaintiff 
a  new  debt  or  create  a  new  cause  of  action,  but  is  merely 
a  confession  of  the  original  claim.  Suppose  the  defendant 
had  allowed  judgment  to  go  by  default,  he  would  be 
entitled  to  be  discharged,  and  the  cognovit  does  not  place 
him  in  a  different  situation. 

Rule  absolute, 
(a)  1  C.  M.  &  R.  196. 
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In  the  Matter  of  the  Estate  and  Effects  of  Ibbertson* 

Whereactfpy  AmOS  moved  that  a  writ  of  attachment  issue  in  eight 
mn  atuchn«nt  ^y^  against  J*  L,  executor  of  W.  Ibbertson.  A  rule  nisi 
wudeiiTered  to^^^  jj^gj^  obtained  for  an  attachment  against  him,  for  not 

defeDdAnrs  son,  *^  ' 

who  refused  to  accounting  for  legacy  duty,  pursuant  to  a  rule  for  that 
fiither  was,  and  purpose.  There  was  a  difficulty  in  serving  the  rule  nisi 
waa^S^detoa  ^^  '^®  attachment;  but  the  affidavit  upon  which  the 
eubseqiient  ^y,  motion  was  made,  stated  that  a  copy  was  delivered  to  the 

that  was  held  '  ,         i-     i.    • 

Dot  sufficient  to  SOU  of  J.  L,  who  informed  deponent  that  his  father  was 
penooaa  ser-  ^^^^^  home^  but  declined  to  say  where  he  was*  The  de- 
ponent then  made  an  appointment  to  call  on  a  subsequent 
day,  but  at  that  time  he  was  unable  to  see  the  executor. 

Parke,  B. — That  is  not  sufficient  for  the  Court  to  grant 
an  attachment*  We  require  a  personal  service  unless 
there  is  a  very  strong  case  made  out  that  the  party  keeps 
out  of  the  way. 

Rule  refused* 


▼ice. 


Price  r.  Williams. 

Where  it  ap-  ThIS  was  a  writ  of  inquiry  about  to  be  executed  before 
pears  that  a  com-  ^j^    sherifF  of  Carmarthenshire.     Chilton  moved  for  a  rule 

mon  jury  is  im-  j    •  tt 

proper  to  assess  nisi,  directing  the  sheriff  to  summon  a  good  jury.  He 
writ^^nqui^  movcd  upon  an  affidavit^  which  stated  that  the  common 
tiblTourt'im*'  jurymen  of  the  county  were  improper  persons  to  assess 
dhrect  the  sheriff  i^jj^  damage  in  a  case  like  the  present. 

to  summon  a 
jury  to  be  taken 

J^J'b^kf'^*       t/.  Evans  shewed  cause,  and  contended  that  a  special 

jury  could  not  be  summoned  for  assessing  the  damages 
upon  a  writ  of  inquiry. 

ParkEi  B. — There  can  be  no  objection  to  directing  the 
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iheriff  to  smnmon  a  jury  to  be  taken  from  the  special  jury        18S6. 
book.  "    ' 

Price 

V. 

Lord  Abinoer^  C.  B. — There  are  many  instances  of  a     Wilmami. 
writ  of  inquiry  beibre  a  judge  with  a  special  jury. 

Rule  absolute. 


Cole  v.  Beardy. 

x^OWLING  moved  for  a  rule  calling  on  the  plaintiff  to  it  is  not  neces- 
shew  cause  why  he  should  not  give  security  for  costs.  The  ^ant  to  shew 
affidavit  in  support  of  the  motion  stated  that  the  phuntiff  ^  'tageof  the 

*  *  *^  proceedings  in 

resided  at  New  York.  order  to  obtain 

a  rule  nisi  for 
securitjfor 

Aldeeson,  B* — ^Does  your  affidavit  ^hew  in  what  stage  ^'^"^ 
the  proceedings  are  ? 

Cowling  submitted  that  it  was  not  necessary  in  the  first 
instance  to  shew  the  stage  of  the  proceedings,  but^that  if 
the  application  was  made  too  late,  it  rested  with  the  plain- 
tiff to  shew  that  fact.   He  referred  to  Jfonei  v.  Jones  (a). 

AldersoNj  B. — Upon  the  authority  of  that  case,  I 
think  you  are  entitled  to  a  rule  nisi. 

Rule  accordingly. 

(a)2G.  &J.207. 


Lloyd  v.  Jones. 

twERFIS  moved  to  set  aside  a  copy  of  a  writ  of  sum-  A  copy  of  a  writ 
mons,  and  service  thereof,  and  all  the  subsequent  pro-  indomd'^Uus 

writ  was  issued 
bj  W.  L.,  No.  32,  Great  James  St.,  Bedford  Raw,  agent  for  the  plaintiff  in  person,  who  resides 
at  Dartmouth  :"^Held  insuffldent 

VOL.  V.  M  D*  P.  C* 
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1836.  ceedingSy  on  the  ground  that  the  copy  served  was  not 
properly  indorsed  with  the  residence  of  the  attorney  who 
sued  out  the  writ.  The  indorsement  was  as  follows: 
This  writ  was  issued  by  William  Lowden,  No.  S2,  Great 
James  Street,  Bedford  Row,  agent  for  the  plaintiff  in  per- 
son, who  resides  at  Dartmouth.  It  was  submitted  that  this 
was  not  a  sufficient  compliance  with  s.  12  of  S  Will.  4, 
c.  S9,  which  requires  that  in  case  no  attorney  shall  be 
employed,  then  the  writ  shall  be  indorsed  with  a  memoran- 
dum, expressing  that  the  same  has  been  sued  out  by  the 
plaintiff  in  person,  mentioning  the  city,  town,  or  parish, 
and  also  the  name  of  the  hamlet,  with  street  and 
number  of  the  house  of  such  plaintiff's  residence,  if  any 
such  there  be. 

Sir  G.  Leteim  shewed  cause,  and  contended  that  as  jthe 
agent's  residence  was  stated,  that  would  answer  the  pur- 
pose required  by  the  act 

Per  Curiam. — Even  if  there  had  been  an  indorsement 
of  the  plaintiff's  residence,  it  would  not  have  been  suffi- 
cient, as  the  agent's  residence  is  incorrectly  stated. 

Rule  absolute. 


Stubbs  v.  Lainson  and  Salomons,  Esqrs. 

In  an  acdon  -L  HIS  was  an  action  against  the  defendants  as  sheriff  of 
^foTa  aise  ^  Middlesex  for  a  false  return  of  nulla  bona.  The  declara- 
return,  the  dc-    i\qj^  ^g^  ju  ^hc  usual  form,  and  proceeded  to  state  that 

cUnUon  alleged     ,  ^  -  .^^ 

that  the  «AeH/  the  defendants,  within  their  bailiwick  as  such   sherifi^ 

intxeauionand  Seized  and  took  in  execution  divers  goods  and  chattels 

^M  cei^n  Qf  Q^  ^^^  Qf  gyeat  value,  to  wit,  of  the  value  of  the  monies 

that  he  did  not  so  indorsed  on  the  writ,  and  directed  to  be  levied  as  afore- 

leise  and  take 

in  execution 

and  lefy: — Held,  on  special  demurrer,  that  the  traterse  thould  have  been  in  the  di^unctive. 


liAIMSON. 
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said,   and  then   levied  the  same  thereout.      Plea,  that         1836. 
defendants  did  not,  by  virtue  of  the  said  writ  as  such  she-      T'*^' 
riff  as  aforesaid,  seixe  and  take  in  execution  any  goods  or       ^    v. 
chattels  of  the  said  6.  A.,  and  levy  the  monies  so  indorsed 
and  directed  to  be  levied  by  the  said  writ  modo  et  forma. 
Special  demurrer  assigning  for  cause  that  the  plea  tra- 
versed the  allegation  in  the  conjunctive,  which  might  have 
been  supported  by  proof  in  the  disjunctive,  the  effect  of 
the  traverse  being  to  impose  upon  the  plaintiff  more  ex- 
tensive proof  than  is  by  law  essential  to  support  his  case. 

Miller,  in  support  of  the  demurrer,  referred  to  Garam 
V.  Sweeting  (a),  and  to  the  authorities  there  collected. 
The  general  rule  was  that  in  an  action  for  damages,  the 
defendant  shall  not  be  permitted,  by  expressly  traversing 
any  allegation  in  the  declaration  by  a  formal  traverse,  to 
(»mpel  the  plaintiff  to  prove  more  than  he  would  be  bound 
to  do  if  the  defendant  had  pleaded  the  general  issue  only 
to  the  declaration.  Where  to  an  action  on  an  attorney's 
bill,  the  defendant  pleaded  that  the  bill  was  for  work  at 
law  and  in  equity,  and  was  not  delivered  a  month  before 
action  brought,  and  the  plaintiff  replied  that  the  bill  was 
not  for  work  at  law  and  in  equity,  the  replication  was 
held  ill,  since  there  would  have  been  an  answer  to  the 
action,  if  the  claim  were  for  charges  either  at  law  or  in 
equity  (6). 

James,  in  support  of  the  plea. — The  traverse  is  not  too 
large:  the  plaintiff  in  order  to  support  his  case  must  prove 
that  the  sheriff  both  seized  and  took  in  execution  and 
levied.  The  mere  seizure  would  not  render  the  sheriff 
liable,  for  there  might  have  been  a  claim  by  the  landlord  for 
a  year's  rent,  but  the  plaintiff  should  also  prove  a  levy. 
The  seizure  and  levy  in  fact  constitute  but  one  entire  pro- 

(a)  2  Wins.  Saund.  206. 
(6)  Moore  v.  Boicott,  Ante,  vol.  3,  p.  145 ;  1  Seott,  122. 
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positioQ)  and  therefore  they  may  both  be  put  an  itrae. 
O'Brien  v.  Saxon  («),  Bobinsm  t.  Ragiey  (6). 

Per  Curiam. — It  would  be  sufficient  for  the  plaiotiff*  in 
the  first  instance  to  shew  that  the  sheriflT  had  seiied  ihe 
goods ;  that  wocdd  priin&  fade  make  him  liable :  conse- 
quently, the  plea  is  bad,  since  it  compels  the  plaintiff  to  ff> 
into  further  proof  than  is  essential  to  support  his  case. 

Amendment  on  payment  of  costs. 


(b)  2  B.  &  C.  908;  4D.  &  R.  679. 


(6)  1  Bar.  31«. 


Where  the  de- 
claration on  a 
bill  of  exchange 
omitted  the 
time  at  which 
the  bill  was 
payable,  and 
the  Judge  at 
Nbi  Priiu  re* 
fused  an  amend- 
ment, and  non* 
suited  the  plain- 
tiff, the  court 
set  aside  the 
nonsuit  on 
terms. 


PULLEN  Hf.   SCTMOim. 

X  HIS  was  an  action  by  indorsee  against  acceptor  of  a 
bill  of  exchange.  The  declaration  stated  that  one  J.  S.  &c. 
made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  defendant,  and  thereby  required  the  defendant 
to  pay  to  the  said  J.  S.  or  order  60/.,  which  period  is  now 
elapsed :  omitting  the  words  '*  three  months  after  the  date 
thereof,"  at  which  time  it  appeared  the  bill  was  payable. 
At  the  trial  of  the  cause  before  Ournet/,  B.,  at  the  sittings 
in  last  Easter  term,  the  learned  Judge  refused  the  applica- 
tion of  the  plaintiff's  counsel  to  amend,  and  directed  a  non- 
suit. Humfrey  having  obtained  a  rule  nisi  to  set  aside 
the  nonsuit,  and  for  a  new  trial — 

Steer  shewed  cause,  and  contended  that  it  was  en- 
tirely in  the  discretion  of  the  judge  at  Nisi  Prius  whether 
or  no  he  would  allow  the  amendment,  and  that  it  was  not 
competent  for  the  Court  to  revise  his  discretion.  Parks  v. 
Edge  (o),  Doe  v.  Erringion  (6). 


(a)  1  G.  &  M.  4S9. 


(b)  1  A.  &  B.  750  ;  d  Nev.  &  M.  646. 
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Pabkb,  B.<--I  think  the  noDsuU  should,  he  Mt  aside  upon        I836» 

payment  of  costs^  and  the  plaintiff  be  at  liberty  to  amend  "    ' 
and  the  defendant  to  plead  de  myto.  «* 


SeTMftUR. 


Rule  accordingly. 


Attorney-General  r.  Parsons. 

X  HIS  was  an  information  of  intrusion  for  encroachments  in  an  informa- 
on  certain  crown  lands  in  the  county  of  Radnor.     The  the  Crown  may 
Attorney-General  prayed  that  the  inquisition  might  be  ^e"fcnut  w** 
taken  in  the  county  of  Hereford,  and  not  in  the  county  of  h*v«thc  inqui- 
Radnor,  where  the  yenue  was  laid:  his  afndaTit  stated  ferent county 
that  there  were  not  forty-eight  persons  qualified  to  be  spe-  which  the  venu 
cial  jurymen  in  the  county  of  Radnor,  and  that  a  fair  trial  »^^ 
could  not  be  had  there.    In  Rea:  v.  Webb  (a),  it  was  held 
the  King  might  choose  his  county,  and  might  waiTe  that 
which  he  had  seemed  to  have  elected  before.      So,  in 
ConL  Dig»t  iit^  Prerogaiice^  it  was  laid  down  the  King  by 
hia  prerogatire  may  sue  in  what  court  he  pleases. 

PiiRKB>  B. — There  is  no  doubt  of  the  prerogative  of  the 
Crown  in  all  personal  matters;  but  you  should  inquire 
whether  there  ia  any  case  in  which  it  has  been  held  the 
King  has  the  same  power  in  real  actions;  because,  if  there 
is  no  instance,  you  had  better  take  a  rule  nisi. 

The  Attameff^Oener€d,  on  a  subsequent  day,  cited  Man^ 
inng^s  Ex,  Prae.  197,  which  states  the  King,  in  an  infor- 
mation of  intrusion,  may  lay  his  venue  in  any  county  with* 
out  regard  to  the  local  situation  of  the  premises  (6).  In 
the  present  case,  however,  the  application  was  not  to  change 
the  venue,  but  that  the  inquisition  ought  be  taken  in.  the 

(a)  VentriSj  17*  {b)  Lester  dem.  Easton  r.  Edwards,  Sar.  10. 
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1836.         county  of  Hereford;  and  he  bad  been  unable  to  find  any 
At  -Gb        instance  of  an  information  of  intrusion  being  tried  in  a 

f.  different  county  from  that  in  which  the  premises  were 

Parsons.         .  , 

situated. 

Lord  AbinoeRi  C.  B. — The  Crown  has  a  right  to  Jay 
the  venue  in  any  county;  or^  when  laid  in  a  particular 
county,  to  change  it»  or  to  have  the  inquisition  in  any 
other  county. 

Boll  AND  and  Aldbrson,  Bs.,  concurred. 

Prayer  granted. 


Heath  v.  Freeland. 

The  Ttiue  of  J^EBT. — The  declaration  stated  the  defendant  to  be  in- 
be  recovered  un.  debted  to  the  plain tlfi^  in  10/.  for  work  and  labour,  and  in 
tork  aTta?'  ^ ^^  ^^'  money  due  on  an  account  stated.  Plea,  to  the  whole 
hour  only.  demand,  except  as  to  the  sum  of  7/.,  parcel  thereof,  nun- 

quam  indebitatus.  To  the  71.  there  was  nothing  pleaded. 
The  plaintiff^  by  his  particulars  claimed  12/.  9s.  8d.:  8Lo€ 
which  was  for  work  and  labour,  and  the  remainder  for 
materials.  The  cause  was  tried  before  the  Under-sheriff 
of  Sussex,  when  the  jury  found  a  verdict  for  the  plaintiff 
for  U  4s.  lOd. 

•  * 

Gale  having  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit,  on  the  ground  that  the  materials 
could  not  be  recovered  under  a  count  for  work  and  labour, 
Cotierell  y.  Apsey  (a), 

G.  T.  White  shewed  cause,  and  contended,  that,  as  the 
defendant  had  suffered  judgment  by  default  as  to  7^,  the 

(a)  6  Taunt.  322. 
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plaintiff  might  apply  that  sum  to  the  account  stated,  and         1836. 
then  the  damages  recovered  might  be  ascribed  to  the  count 
for  work  and  labour. 

Per  Curiam. — The  meaning  of  the  plea  is,  that  the  de- 
fendant was  not  indebted  in  more  than  71.  for  work  and 
labour,  or  on  an  account  stated.  There  is  no  authority 
produced  to  the  Court,  that,  under  a  count  for  work  and 
labour,  materials  may  be  recovered,  but  there  is  a  direct 
authority  against  it.   The  rule  must  therefore  be  absolute. 

Rule  absolute  for  a  nonsuit,  with  liberty  to 
amend  on  payment  of  costs. 


Griffiths  v,  Jones. 

V/ASE  for  injury  to  the  plaintiff's  reversionary  interest  Where  a  de- 
in  a  wharf,  by  breaking  a  wall.    The  defendant  pleaded  a'spedai^piM 
to  the  whole  declaration  not  guilty,  and  a  special  plea  of  pjjjjjtjjp  Jew* 
justification.     The   plaintiff  then  new  assigned  excess,  aasigns,  and  the 
upon  which  the  defendant  withdrew  his  pleaof  not  guilty,  moDejinto 
and  paid' lOs.  into  Court  upon  the  new  assignment,  which  newaa^mrat 
sum  the  plaintiff  accepted  in  satisfaction.     On  taxation,  thepiaintiff u 

^  ^       ^  ,  entitled  to  the 

the  Master  allowed  the  plaintiff  the  costs  of  the  writ,  but  costs  of  the  writ, 
considered  the  defendant  entitled  to  all  the  other  costs  «ittothec(»u~ 
prior  to  the  new  assignment.     A  rule  nisi  having  been  ^  ^^  *®  *^^^ 

r  o  o  proceedings 

obtained  by  Jervis,  for  the  Master  to  review  his  taxation,  prior  to  the  new 
on  the  ground  that,  as  the  plaintiff  had  succeeded,  he  was 
entitled  to  the  general  costs  of  the  cause. 

Sir  FF«  FoUett  shewed  cause. — The  defendant  has 
adopted  the  course  recommended  in  Williamis  Saunr 
ders  (a),  and  has  relinquished  the  general  issue.     He  has, 

(rt)  Vol.  I,  p.  300  o,  n.  (/), 
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1836*  in  fact,  succeeded  on  the  plea  of  jmst^cation,  and  is  tb^«- 
fore  entitled  to  the  general  costs  prior  to  the  Mw  sIssigiH 
ment.  The  plaintiff  would  only  be  entitled  to  those  costs, 
if  the  general  issue  remained  upon  the  record,  for  then  he 
would  be  compelled  to  go  to  trial  upon  that  plea,  notwith- 
standing  he  accepted  the  money  paid  into  Court  upon  the 
new  assignment.  Booth  v.  Ibboison  (a).  House  t.  The 
Thames  Commissioners  (b)*  The  case  of  Ruddock  ▼. 
Smith  (c)  is  similar  to  the  present ;  and  there,  the  CouPt 
say,  "  that,  as  the  general  issue  was  withdrawn,  and  the 
plaintiff  had  entered  a  nolle  prosequi  as  to  his  declaration 
covered  by  the  special  plea,  and  the  defendant  having  suf- 
fered judgment  by  default  as  to  the  new  assignment,  the 
only  question  upon  the  record  which  was  to  be  tried  be- 
tween the  parties  was  the  amount  of  damages  to  which  the 
plaintiff  was  entitled  on  the  execution  of  the  writ  of  in- 
quiry, and  that  there  was  no  pretence  for  making  the  de- 
fendant pay  more  than  the  amount  of  costs  incurred  in 
the  execution  of  that  writ." 

Jervis,  in  support  of  the  rule,  contended  that  the  plain- 
tiff, at  all  events,  was  entitled  to  the  costs  of  so  much  of 
the  declaration  as  supported  the  new  assignment. 

Lord  Abinoer,  C.  B. — The  point  to  be  considered  is» 
whether  the  payment  of  lOs.  into  Court,  and  the  accept- 
ance of  it  in  satisfaction,  is  not  equivalent,  with  respect  to 
costs,  to  letting  judgment  go  by  default,  and  the  finding 
of  10s.  damages  upon  a  writ  of  inquiry :  the  two  cases 
seem  to  me  to  stand  upon  the  same  footing.  The  general 
principle  is,  that  the  phdntiff  is  entitled  to  the  costs  of  the 
writ,  and  the  defendant  to  those  of  the  subsequent  pro- 
ceedings» 

Alderson,  B. — The  true  test  is,  whether  the  new  as- 

(a)  1  Y.  &  J.  364.       (6)  3  B.  &  B.  117.       (fi)  Ante,  Vol.  1,  p.  467. 
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Mgnment  fmrms   the  real  sniject-mvlter  complained  of.         Y8d€. 
The  plaintiff  is  entitled  to  the  eoets  of  the  writ,  and, 
strictly  speaking,  he  ought  to  have  a  portion  of  the  decla- 
ration ;  but  the  practice  has  only  been  to  allow  him  the 
new  assignment. 

Gurnet,  B.^  concurred. 

Rule  discharged. 


Peel  v.  Ward. 

JlETERSDORFF  moYed  to  set  aside  the  issue  in  this  wiwi««enifle 
case,  the  notice  of  trial,  and  the  judge's  order  to  try  be-  ^^[^^J^^ 
fiare  the  sheriff,  on  the  ffround  that  the  issue  was  impro-  »i»eriff,tbei«ne 

°  *  mnit  be  framed 

perly  drawn  op.  The  action  was  brought  for  a  sum  under  according  to  the 
30L,  and|a  judge's  order  had  been  obtained  to  try  the  cause  RTuf  T.^  ^ 
before  the  aheriff,  pursuant  to  the  17th  sect,  of  the  8  &  4  ]S^j[^/if^; 
Will  4,  c.  42.    The  objection  was,  that  the  issue  was  not  has  been  naade 

__         up  and  deliTcr- 

drawn  up  according  to  the  form  given  by  R.  H^  T«  4  ed  before  the 
Wai.  4,  No.  4  (a),  but  after  stating  the  pleadings,  it  con-  :::*:;dt.htM 
cfaided  in  the  usual  form  of  an  issue  at  Niri  Piius.  ^  obtained  for 

its  amendment 

Bmby  shewed  cause,  and  contended  that  there  was 
nothing  to  prevent  the  plaintiff  delivering  the  issue  before 
he  obtained  ^the  judge's  order  for  the  trial  bdfore  the 
sheriff;  and  if  so,  the  issue  was  regular  at  the  time  it  was 
delivered^  and  could  not  be  made  irregular  by  any  subse- 
quent proceeding. 

Lord  Abinobr,  C.  B. — It  is  quite  clear  that,  in  all  cases 
of  trial  before  the  sheriff,  the  issue  should  be  made  up  for 
that  purpose  according  to  the  form  given  by  R.  H.  T.  4 
Will.  4,  No.  4.  As  the  issue  was  delivered  before  the 
judge's  order  to  try  before  the  sheriff,  the  plaintiff  ought 
to  have  obtained  an  order  to  amend  the  issue.    The  deli- 

(a)  Ante,  toI.  2,  p.  329. 
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1836.        Tery  of  the  issue  cannot  do  away  with  a  fonn  which  ia 
p'  expressly  required  by  rule  of  court. 


9. 


Wau.  Rule  absolute. 


Turner  r.  Barnard. 

ixSSUMPSIT  for  money  paid,  and  money  due  on  an 
precluded  from  account  Stated. — Plea,  to  the  first  count,  payment  of  3^  10s. 
the  Court  of  ^^^^  court ;  to  the  residue  of  the  declaration  non  cusumpsiL 
Request  Acta,     Replication,  that   plaintiff  had  sustained  damage   to   a 

by  paying  mo-  r  »  r  ^      ^  9 

ney  into  Court,  greater  amount  than  the  sum  paid  into  court.  The  cause 
ing  to  a  trial  ^As  tried  before  the  under-sheriff  of  Warwick,  and  a  rer- 
Wore  the  she-   jj^^  ^^3  f^^^^  f^^  ^j^^  plaintiff  with  «.  10*.  damages.    A 

rule  haying  been  obtained  by  Erie  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  be  at  liberty 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  his  costs 
under  the  47  Geo.  3,  st.  I,  c.  14,  (the  Birmingham  Court 
of  Request  Act), 

F.  KeUy  shewed  cause. — ^The  Court  of  Conscience 
Acts  do  not  apply  to  cases  in  which  there  has  been  a  plea 
of  payment  of  money  into  court.  The  defendant  by  his  own 
act  has  made  himself  liable  to  pay  certain  costs.  The  rules 
of  4  H.T.  4  Will  4(a),  which  give  the  forms  when  money 
is  paid  into  court,  provide  that  ^'  after  the  delivery  of  a  plea 
of  payment  of  money  into  court,  the  plaintiff  shall  be  at 
liberty  to  reply  to  the  same,  by  accepting  the  sum  so  paid 
into  court  in  (uU  satisfaction  and  discharge  of  the  cause 
of  action  in  respect  of  which  it  has  been  paid  in^  and  he  * 
shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit, 
and  in  case  of  nonpayment  thereof  within  forty-eight 
hours,  to  sign  judgment  for  his  costs  of  suit  $o.  taxed.'*  If 
then  the  plaintiff,  instead  of  replying  that  he  had  sustained 
further  damage,  bad  accepted  the  3/.  10^.,  he  would,  un- 

(a)  Ante,  vol.  2,  p.  320 
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der  proTision  of  that  rulci  have  been  entitled  to  those        1836. 
costs.      He  ought  not  therefore  to  be  in  a  worse  situation       turner 
because  he  has  proceeded  to  trial,  and  has  proved  the      „    ^* 

"^  ^  Barnard. 

plea  to  be  false  [Lord  Abinger,  C.  B. — If  you  bring  an 
action  against  a  party  he  is  at  liberty  to  make  all  the  de- 
fences he  can;  there  is  nothing  to  prevent  the  defendant 
taking  advantage  of  this  Court  of  Request  Act].  It  is 
impossible  to  comply  with  provisions  of  both  statutes,  and 
therefore  the  last  must  prevail.  Where  a  party  is  arrested 
for  a  larger  sum  than  there  is  due,  it  has  been  held  that 
the  43  Geo.  3,  c.  46,  s.  3,  does  not  apply  to  cases  where 
the  defendant  pays  money  into  court.  Rotoe  v.  Rhodes  (a). 
[Lord  AbingeTf  C.  B. — There  may  be  a  good  reason  for 
not  interfering  under  43  Geo.  3,  because  the  defendant 
may  have  a  remedy  by  action,  but  unless  by  act  of  Parlia- 
ment, we  cannot  prevent  a  defendant  from  pleading  what 
he  pleases].  Another  ground  of  objection  is,  that  the 
cause  was  tried  before  the  under-sheriff,  under  an  order 
made  by  consent  of  the  parties;  since  therefore  the  defen- 
dant has  himself  consented  to  this  mode  of  trial,  he  can- 
not now  say  the  trial  ought  to  have  taken  place  in  another 
way. 

Lord  Abingbr,  C.  B. — Neither  ground  of  objection  is 
sufficient  to  deprive  the  defendant  of  the  benefit  of  the 
act:  neither  the  practice  of  this  court,  nor  the  act  of  Par- 
liament under  which  the  form  of  the  plea  of  payment  is 
prescribed,  affect  the  Court  of  Request  Acts. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 


Rule  absolute. 


(a)  2  C.  &  M.  379. 
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1836. 

Palmbr  9.  Wallk-r  and  Manton^  ExecirtorsofWAtEiR. 

Onaidreiieri  ft ERVIS  DiQved  for  a  rule  to  sbew  cause  why  the  she- 
judgment  ^  riff**s  return  to  a  scire  fieri  inquiry  should  not  be  quashed, 
against  the  ex-    ^nd  wbv  a  new  inquisition  should  not  be  taken.     The  ao- 

ecuton  on  a  *'  ^ 

fisdse  plea  is  suf*  tiou  was  brought  on  a  promissory  note  made  by  the  tes- 
ofa  devaauvit.    tator,  and  the  defendants  pleaded  that  the  testator  did 

not  make  the  note ;  that  he  made  it  for  the  accommodation 
of  the  plaintiff,  and  without  consideration ;  and  also  that 
he  had  paid  it.  A  verdict  was  found  for  the  plaintiff  on 
all  these  issues.  A  writ  of  scire  facias  de  bonis  testatoris 
was  thereupon  sued  out,  to  which  the  sheriff  returned 
nulla  bona.  The  plaintiff  then  proceeded  by  a  scire  fieri 
inquiry,  to  which  the  sheriff  returned  that  the  defendants 
had  no  goods  of  the  testator  to  be  administered  in  his 
bailiwick.  It  was  submitted  that  the  sheriff's  return  was 
improper,  since  the  fact  of  the  defendant's  having  pleaded 
several  pleas  which  they  must  have  known  to  be  false, 
was  sufficient  evidence  of  a  devastavit.  Erping  v.  Peiers(ay 

B.  Andrews  shewed  cause,  and  contended  that  the  cir- 
cumstance of  the  defendants  having  had  a  verdict  against 
them  on  the  issues  raised  was  not  sufficient  evidence  of  a 
devastavit,  since  they  might  have  had  assets  at  the  time 
of  action  brought  so  as  to  preclude  them  from  plead- 
ing plene  administravit  In  Erting  v.  Peters,  the  sheriff 
had  returned  a  devastavit,  and  therefore  that  case  was 
different  from  the  present,  it  being  an  inquiry  as  to 
w  hether  the  defendants  had  been  guilty  <^  a  devastavit, 
and  some  direct  evidence  of  that  fact  should  have  been 
given. 

Per  Curiam. — ^There  was  sufficient  evidence  for  the 
jury  to  have  found  a  devastavit*    The  recovery  of  the 

(a)  3  T.  R.  686. 
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Judgment  shows  tliat  the  defendants  had  assets  at  the  time        18d6w 
of  action  brought*  which  tbej  have  not  accounted  for. 

Rule  absolute. 


Shelforb  t.  O'Brien. 

^ERVIS  moved  for  a  rule  to  shew  cause  why  the  bail-  An  affidavit 
bond  given  in  this  case  should  not  be  delivered  up  io  be  was  indebted 
cancelled,  on  the  ground  of  the  insufficiency  of  the  affida-  J^'n  iIL^d 
vit  to  hold  to  bail,  which  was  as  follows :— "  N.  T.  Smith,  » •Wp/'  held 

suffidentf  and 

of  &c.,  ship  broker  and  agent  for  J.  S.  &  L.  D.,  of  &Cn  that  it  waa  not 
owners  of  the  ship  called  the  City  of  Edinburgh,  of  the  .h^^^acuiai 
port  of  London,  maketh  oath  and  saith,  that  £.  O'Brien  is  ^y^i^^^t. 
justly  and  tmly  indebted  unto  the  said  J.  S.  &  L.  D.  in 
the  sum  of  401.,  for  the  hire  of  a  certain  berth  on  board 
the  said  ship,  let  l^  the  said  J.  S.  &  L.  D.  to  the  said  £. 
O'Brien,  and  at  his  request."    T\ut  objection  was^  that  it 
did  not  appear  that  he  had  used  the  berth. 

&.  Alexander  Aewed  cause,  and  referred  to  Brown  v. 
Gamier  (a)  f  where  it  was  hcdd  suffident  to  state  the  de- 
fendmt  was  indebted  for  the  hire  of  divers  carriages  of 
the  deponent,  hired  to  and  for  the  use  of  the  defendant. 

Jenfisy  in  siqpport  of  the  rule,  contended  that  the  affi- 
davit ought  to  have  shewn  an  actual  enjoyment  of  the 
berth.  The  usual  form  was  that  the  defendant  was  in« 
debted  for  the  passage  in  and  on  board  of  a'oertain  ship  or 

vessel  of  tiie  deponent,  from to »    The  words 

*'  passage  in  and  on  board  of*  dearly  shewed  an  enjoy- 
ment. 

(a)  6  Taunt.  389. 
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SbBIiPORD 

O'Brien. 


Parke,  B. — ^When  this  case  was  before  me  at  chambers, 
I  thought  Brown  v.  Gamier  an  authority  for  holding  this 
affidavit  sufficient.  I  am  still  of  opinion  that  it  is  a  proper 
affidavit^  and  that  perjury  might  be  assigned  upon  it.  It 
shews  the  defendant  was  indebted  for  the  hire  of  a  berths 
and  it  will  be  found  in  all  those  cases  in  which  it  has  been 
held  that  the  word  "  indebted''  was  not  enough  to  shew  a 
cause  of  action*  that  they  are  instances  in  which  there 
might  be  a  debt  due  in  presenti,  solvendum  in  futuro. 

BoLLANDy  Aldbrson,  and  GurneYi  Bs.»  concurred. 

Rule  discharged. 


It  ii  no  ground 
of  error  cormm 
▼obis  that  the 
writs  of  venire 
fiidas  and  dis- 
tringas jura- 
tores  are  re- 
tumed  with 
only  one  panel 
annexed  to 
both. 


Green  r.  Smith. 

JbiRROR  coram  vobis. — ^The  error  assigned  was  as  fol- 
lows : — That  although  a  writ  of  venire  facias  juratores  was 
sued  out  in  this  action  by  and  on  behalf  of  the  said  W.  W. 
Smithi  to  wit^  on  &c.|  and  the  same  was  then  delivered  to 
the  sheriff  of  Middlesex  to  be  executed ;  and  although  a 
writ  of  distringas  juratores  was  sued  out  in  this  action  by 
and  on  behalf  of  the  said  W.  W.  Smithy  to  wit,  on  &c., 
and  the  same  was  then  delivered  to  the  said  sheriff  of 
Middlesex  to  be  executed ;  and  although  the  said  sheriff 
in  and  upon  the  said  writ  of  venire  facias  juratores  then 
made  a  certiun  indorsement  in  the  words  following,  viz., 
the  execution  of  this  writ  appears  by  the  panel  annexed ; 
and  although  the  said  sheriff  upon  the  said  writ  of  dis- 
tringas juratores  then  made  a  certain  other  indorsement  in 
the  words  following,  viz.,  the  execution  of  this  writ  appears 
by  the  panel  annexed,  yet  in  fact  there  is  but  one  panel, 
and  there  never  has  been  more  than  one  panel,  and  net 
two  panels,  one  annexed  to  each  of  the  said  writs,  as  by 
law  there  ought  to  be  ;  and  therefore  in  this  there  is  mani- 
fest error. 
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Sir  W.  FoUettf  for  the  plaintiflP  in  error. — In  the  case 
of  Rogers  v.  Smith  {a\  all  the  authorities  on  this  subject 
are  collected,  and  the  question  is  whether,  in  the  present 
case,  there  is  any  return  to  the  distringasj  or  any  panel 
annexed.  The  3  Geo.  2,  c.  S5,  s.  8,  clearly  required  that 
a  panel  should  be  annexed  both  to  the  venire  and  the  dis- 
tringas ;  and  the  6  Geo*  4,  c.  50,  s.  15,  enacts,  that  every 
sheriff  shall,  upon  his  return  of  every  writ  of  venire  facias, 
annex  a  panel  containing  the  names,  places  of  abode,  and 
addition  of  the  jurors,  and  it  provides  that  it  shall  not  be 
requisite  to  insert  in  the  distringas,  subsequent  to  the  writ 
of  venire  facias,  the  names  of  all  the  jurors  contained  in 
the  panel,  but  it  shall  be  sufficient  to  insert  in  the  manda- 
tory part  of  such  writs  respectively  the  **  bodies  of  the 
several  persons  in  the  panel  to  this  writ  annexed  named," 
or  words  of  the  like  import;  and  to  annex  to  such  writs 
respectively  panels  containing  the  same  names  as  were  re- 
turned in  the  panel  to  such  venire  facias.  It  is  evident, 
therefore,  that  there  should  be  a  distinct  panel  annexed 
to  each  writ. 
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HateombCi  for  the  defendant  in  error,  was  stopped  by 
the  Court. 

Lord  Abinger,  C.  B. — If  there  had  been  no  panel  at 
all  annexed,  that  would  have  been  ground  of  error;  but 
the  question  here  is,  whether  it  is  necessary  for  the  sheriff 
to  have  two  distinct  panels  annexed  to  the  two  writs.  I 
am  of  opinion  that  be  may  annex  the  same  panel  to  both 
writs. 

BoLLAMD,  Alderson,  and  Gurney,  Bs.,  concurred. 

Judgment  affirmed. 


(a)  1  AdoL  &  E.  776 ;  3  Nev.  &  M.  760. 
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DiCKBN  0.  NeALE. 

Id  debt  for  JLlEBT.-^The  declaration  stated  the  defendant  to  be  in- 
^6^nt'  ^ebted  to  the  plaintiff  in  SOL,  for  the  price  and  value  of  a 
pleaded  at  to      \^q^^  bargained  and  sold,  and  in  SO/,  for  a  boat  sold  and 

parcel,  that  ^  ' 

the  sam  was  deUvcf ed;  there  was  also  a  count  on  an  account  stated* 

a  hn^r  mim  1*he  defendant  fdeaded  to  the  whole  declaration  nunquam 

*^d1foraboat  ^i^^^bitatus;  and  for  a  further  plea  as  to  the  sum  af 

warranted  by  17^.  iQ^.j  paroel  of  the  said  sum  of  20/.  in  the  said  second 

that  the  boat  count  mentioned,  that  the  action  was  brought  by  the 

and  on^w'orth  plaintiff  against  the  defendant  for  the  recovery  of  the  sum 

"ff^l"  »"'  of  17/.  10#.,  beim  the  residue  of  57/.  10#.,  the  same  beinc 

which  had  been  '       ^^  '  * 

paid  to  plaintiff  the  price  of  a  boat  sold  and  delivered  by  -the  plaintiff  to 
the  sate^  ^  the  defendant;  that  at  the  time  of  the  sale  of  the  said  boat 
^A^lli^unt^d  ^^  plaintiff  warranted  the  same  to  be  sound  and  fit  for 
tothe  general     jaasonable  Use;  that  the  defendant*  confiding  in  the  said 

promise  of  the  plaintiff,  did  buy  the  said  boat  upon  the 
terms  aforesaid,  and  did  then  pay  to  the  plaintiff  divera 
sums  of  money,  amounting  to  the  sum  of  40/.;  that  the  said 
boat  was  not  sound  or  fit  for  reasonsble  use,  but  on  the 
contrary  thereof  was  unsound  and  unfit  for  use ;  by  reason 
whereof  the  said  boat  became  and  was  of  little  or  no  value 
to  the  defendant,  and  that  the  same  was  not  worth  more 
than  40/.  which  was  the  jreasonable  price  and  value  there- 
of, and  that  the  defendant  had  incurred  gresit  expense  in 
putting  the  boat  in  a  sound  state,  and  malting  it  fit  for 
reasonable  use.  Demurrer,  assigning  for  cause  that  the 
plea  did  not  confess  and  avoid  the  action,  but  that  it 
amounted  to  the  general  issue. 

Ogle^  in  support  of  thedemurrer.^-In  order  to  recover, 
the  plaintiff  would  be  bound  to  prove  the  sale  and  de- 
livery  of  the  boat,  and  that  it  was  worth  57/.  10«.  The 
plea  discloses  facts  which  shew  the  plaintiff  never  could 
recover  on  the  special  contract,  but  only  on  a  quantum 
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meruit^  consequently,  the  general  issue  is  the  proper  plea.  1836. 
In  Cousins  t*  Paddon{a\  it  was  held,  ihat  in  an  action  for 
goods  sold  and  delivered,  the  defendant  might  prove  under 
the  general  issue  that  the  goods  delivered  were  not  such  as 
were  contracted  for,  or  that  the  work  was  done  in  an  un- 
workmanlike manner,  although  there  was  a  special  con- 
tract to  paj  for  the  goods  or  work  at  a  certain  price. 
The  plaintiff  then  can  only  recover  on  the  quantum  me- 
ruit, and  this  plea  shews  that  the  value  of  the  boat  has 
been  paid. 

ArehboU,  in  support  of  the  plea,  contended,  that  the 
plea  of  nunquam  indebitatus  denied  that  there  ever  was 
such  a  contract  as  that  declared  upon:  the  defendant 
could  not,  therefore,  under  that  plea,  shew  a  state  of  facts 
which  admitted  a  contract  and  avoided  it  by  subsequent 
matter. 

Lord  Abinoer,  C.  B. — ^It  appears  from  the  plea  that 
the  defendant  paid  to  the  plaintiff  40/.,  the  value  of  the 
boat,  at  the  time  he  purchased  it.  He  then  never  was 
indebted  to  the  plaintiff  The  plea  is  therefore  bad,  as 
amounting  to  the  general  issue* 

BoLLAND  and  Gurney,  Bs.,  concurred  (i). 

Judgment  for  the  plaintiff. 

(«)  Ante,  Vol.  4,  p.  488;  S.  G.  2  C.  M.  &  R.  547. 
(b)  Parke,  B.,  was  absent. 
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"     "  W ATKINS  ».  O'GORMAN  MaHON. 

_.  X  HIS  was  an  action  brought  by  the  plaintiff  to  recover 

Wnefe  ft  p^rty  «»         ^ 

consents  to  a  a  bill  of  costs  incurred  in  defending  an  action,  as  an  attor- 

for  a  reference  ^^Yt  ^^  ^^^  defendant.     The  plaintiff  bad  arrested  the 

l^d'undfe'^kn  defendant  for  SOOl.   A  summons  was  thereupon  taken  out 

to  pay  the  sum  before  Mr.  Justice  Patteson^  to  stay  proceedings  on  pay- 

found  due}  he 

cannot  after-  mcHt  of  debt  and  costs ;  and  the  learned  Judge^  by  consent 
theamount*for  o^  the  parties,  ordered  '*  that  the  plaintiff  be  at  liberty  to 
^^^  *f  ***•'  sign  final  judgment,  that  the  bill  of  costs  be  referred  to 
bis  allocatur.      the  Master  to  be  taxed,  and  upon  the  payment  of  what 

should  be  found  to  be  due,  together  with  costs  of  the  ac- 
tion, all  proceedings  to  be  stayed  ;  but  in  default  of  pay- 
ment, the  plaintiff  to  be  at  liberty  to  issue  execution  for 
the  sum  named  in  the  Master's  allocatur.*'  The  amount 
of  the  bill  of  costs  was  487/.  I9s.2d.f  and  credit  was  given 
for  232L  10s.,  leaving  a  balance  due  of  2251.  9s.  2d.  On 
taxation,  the  Master  deducted  106/.  16s.  8d.  A  rule  hav- 
ing  been  obtained  by  Maule  for  setting  aside  so  much  of 
the  order  of  Mr.  Justice  Patteson  as  related  to  the  pay- 
ment of  the  costs  of  the  action,  and  for  allowing  the  de- 
fendant the  costs  of  the  action,  under  the  43  Geo.  4,  c.  46, 
s.  3,  and  also  the  costs  of  taxation — 

Jervis  shewed  cause. — The  statute  43  Geo.  3,  c.  46, 
s.  3>  only  applies  to  cases  in  which  there  is  a  recovery  by 
verdict  If  a  cause  is  referred  to  an  arbitrator,  it  is  not 
within  the  statute^  without  the  reference  is  under  an  order 
of  Nisi  Prius,  in  whicb  case  the  fioding  of  the  arbitrator  is 
the  same  as  the  verdict  of  a  jury  (a).  Besides,  the  defen- 
dant has  consented  to  the  reference  under  the  2  Geo.  2, 
c.  2Sy  8.  23,  and  has  submitted  to  pay  the  whole  sum  that 
should  be  found  due.  Though  it  was  formerly  considered 

(a)  Per  Bayley^  J.,  Roe  v.  Rhode*,  2  G.  &  M.  381.    See  Jonei  v. 
JehUf  ante,  p.  130. 
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Aflt  the  Court  bad  a  general  powi^r  of  referring  an  atto#-       l^^. 
ney*s  bill  fof  taitatioki  indi^pendetitly  of  the  statute  (a),  yet      WAttitf s 
in  a  late  case  where  an  attorney  sued  for  the  aitiount  of  ^ 

bb  bill^  which  did  not  contain  any  item  taxable  by  the 
fltalute,  the  Court,  after  conference  with  the  other  Judges, 
refined  to  interfere  iff). 

PabkBi  B« — Supposing  the  Court  has  the  power  to  inter- 
fere, it  Is  now  too  late  to  Make  this  application.  The 
defendant  should  have  taken  his  stand  before  the  refer- 
ence to  the  Master. 

Alderson,  B. — A  party  is  not  allowed  to  dispute  the 
amount  found  due,  if  he  goes  before  a  judge  and  consents  to 
the  reference.  If  he  wished  hereafter  to  dispute  the  claim, 
he  should  have  made  a  condition  that  he  should  not  only 
have  the  bill  taxed,  but  should  also  be  allowed  to  dispute 
the  amount  for  which  the  Master  might  give  his  allocatur. 

Bule  discharged  (c). 

(a)  W\U(m  V.  Gyibndge,  3  B.  &  p.  95. 

C.  157*  (c)  Cause  was  also  shewn  upon 

(5)  Dagley  v.  KerUishj  ante,  Vol.  affidavits,  by  which  it  appeared 

l,p.  330  ;  2  B.  &  Adol.  411.  See  there  was  a  reasoiiable  and  pro- 

Doe  d.  Palmer  v.  Roe^  ante,  Vol.  4,  bable  cause  for  the  arrest. 


Mason  r.  Smith. 

virODSON  moved  for  a  rule  to  shew  cause  why  the  de-  The  Coart  win 
fendant  should  not  be  discharged  out  of  the  cueitody  of  |;jJert*u"n*thir 
the  sheriiFof  Middlesex  upon  entering  a  comfmdn  appear-  merits,  unless  it 

cleArly  Appears 

ance.    The  plaintiffs,  who  were  assignees  of  J.  S.,  a  bank-  that  the  process 
nipt,  had  arrested  the  defendant  for  279«.  13*.  4rf.,  upon  blin'abu^d.^" 
an  affidavit  alleging  him  to  be  indebted  to  thetn  in  thut 
sum,  for  goods  sold  by  the  said  J.  S.  before  he  became 
bankrupt,  as  it  appears  by  the  books  and  papers  of  the 

v2 
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1836.  said  J.  S.  The  defendant  resided  at  Brussels,  where 
goods  had  been  consigned  to  him  by  the  bankrupt  in  the 
year  1831.  The  affidavit  in  support  of  the  motion  stated 
that  nothing  was  due  to  the  bankrupt,  and  set  out  several 
letters  received  by  the  defendant  from  the  bankrupt  in  the 
years  18SS  and  18S3,  by  which  it  appeared  that  the  bank- 
rupt had  omitted  to  give  credit  for  the  sums  which  he  had 
received  from  the  defendant,  and  had  made  fictitious  en- 
tries in  his  books.  The  affidavit  also  stated  that  the 
bankrupt  was  indebted  to  the  defendant,  and  that  the 
plaintiffs  had  arrested  him,  not  for  the  purpose  of  reco* 
vering  the  debt,  but  to  induce  him  to  disclose  some  facts 
respecting  the  affairs  of  the  bankrupt. 

R.  V.  Richards  shewed  caiise,  and  contended  that,  upon 
the  facts  disclosed,  the  Court  would  not  try  the  question 
as  to  whether  or  not  the  defendant  was  indebted  to  the 
bankrupt.  In  order  to  induce  the  Court  to  interfere,  it 
must  be  clearly  shewn  that  the  arrest  was  groundless. 
Burton  v.  Haworth(a),  Ntzetich  v.  Bonacich{b). 

Godson,  in  support  of  the  rule,  referred  to  M*Ginnis  v. 
M^  Curling  (c),  and  Burton  v.  Haworih  {d). 

Parke,  B. — It  is  only  in  extreme  cases  that  the  Court 
can  interfere.  You  ought  clearly  to  show  that  the  process 
of  the  Court  has  been  abused. 

Alderson,  B. — Ntzetich  v.  Bonacich  is  an  extreme 
case.  Here,  the  plaintiffs  swear  to  the  best  of  their  belief, 
which  is  all  they  can  do  as  assignees. 

Rule  discharged. 

(a)  4  B.  &  AdoL  462.  (c)  6  D.  &  R.  24. 

(6)  5  B.  &  A.  904.  {d)  1  N.  &  M.  318. 
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Norton  r.  Lamb.  '     - 

If  A  YLE  Y,  on  the  part  of  the  plaintiff,  obtained  a  rule  The  Court 
nisi  for  a  commission  to  examine  a  witness  named  Man-  ^^[qq  foT^he 
seD,  now  residing  in  Dublin,  who  was  sworn  in  the  usual  examination  of 

'  .1  •  awitnestinan 

form  to  be  a    material  and  necessary  witness  for  the  action  for  crimi- 

1  .    ../p.  nal  conversation 

plain tm.  ^^,  the  plain- 

tiff's wife. 

Sir  John  Campbell,  A.  6.,  shewed  cause. — This  is  an 
application  to  the  discretion  of  the  Court :  and  the  ques- 
tion is,  whether,  in  a  case  of  this  description  (an  action  for 
criminal  conversation  with  the  plaintiff's  wife),  the  Court 
will  permit  a  witness  whose  evidence  is  important  and  ne- 
cessary to  substantiate  the  charge  to  be  withdrawn  from 
the  jury,  upon  an  affidavit  entirely  denuded  of  any  facts 
to  shew  that  the  presence  of  the  witness  cannot  be  pro- 
cured. By  the  45  Geo.  3,  c.  92,  s.  3,  power  is  given  to 
subpoena  witnesses  in  criminal  cases,  in  any  part  of  the 
kingdom.  That  provision  undoubtedly  has  no  application 
to  civil  suits :  but  it  may  afford  a  convenient  guide  to  the 
Courtis  discretion  in  the  construction  of  the  1  Will.  4,  c.  22, 
The  affidavit  should  at  least  shew  .some  endeavours  to 
procure  the  personal  attendance  of  the  witness  ;  it  being 
of  infinite  importance  in  a  case  of  this  description  that 
the  witnesses  should  be  subjected  to  examination  and 
cross-examination  in  open  court,  and  that  the  jury  should 
have  the  opportunity  of  judging  from  their  demeanour  the 
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1836.  degree  of  credit  to  which  their  evidence  may  be  entitled : 
whereas  here,  it  does  not  appear  that  any  application  has 
been  made  to  the  witness  to  attend  the  trial ;  nor  does  the 
affidavit  negative  the  fact  of  the  piu^ty's  being  in  London 
at  the  commencement  of  the  action,  or  state  when  he  left 
thif  couAtry* 

Bayley,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

TiNDAL,  C.  J. — The  affidavit  upon  which  this  motion 
is  made  is  framed  in  the  usual  manner ;  and  I  do  not  see 
how  we  can  lay  down  in  this  case,  which  is  a  civil  action, 
a  rule  different  from  that  which  obtains  in  all  other  ac- 
tions, though  in  its  aspect  this  certainly  b  a  flatter  in* 
volving  a  charge  somewhat  approximating  to  a  crioiinal 
character.  If  the  proposed  witness  should  before  the 
trial  come  within  the  jurisdiction  of  the  Court,  the  ewmi- 
nation  under  his  comiQission  will  not  be  evidence. 

Park,  J. — Applications  under  this  statute  are  usually 
made  at  chambers:  they  are  of  almost  daily  occurrence ; 
and  I  never  yet  saw  an  affidavit  containing  that  which  the 
Attorney-General  suggests.  By  the  law  of  England,  thia 
is  an  action  of  a  merely  civil  pature,  and  to  be  governed 
by  the  same  rules  as  any  other  qivil  action. 

Gaselee,  J.,  concurred. 

Vaughan,  J. — The  act  in  question  was  passed  to  re- 
medy the  difficulty  that  had  before  been  found  to  exist 
where  witnesses  were  out  of  the  jurisdiction  of  the  Courts 
at  Westminster,  and  consequently  could  not  be  subpoe- 
naed. I  am  of  opinion  that  the  affidavit  upon  which  this 
motion  is  founded  is  sufficient  to  entitle  the  plaintiff  to 

make  his  rule  absolute. 

Rule  absolute. 
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Bower  v.  Hill  and  Another* 

C'ASE  for  the  obstruction  of  the  plaintiff's  right  of  way.  The  64th  mc- 

In  the  first  count  of  the  declaratioui  the  right  claimed  was  „ie  of  h.^  1^2 

a  public  one :  in  the  second,  the  plaintiff  alleged  that  he  ^^  g'^^'i^^^ 

was  possessed  of  a  certain  close  of  land  with  the  appurte*  cates  where  a 

nances^  situate  in  the  county  of  Warwick^  andj  by  reason  granted  upon 

thereof^  during  all  the  time  aforesaid »  ought  to  have  had«  ^^dT^""^^  "^^ 

and  still  of  right  ought  to  hare  a  certain  way  from  the  On  the  trial  of 

.                    *   1         1   .     •/■»                   1     1                        •  a  right  of  way, 

said  close  of  the  plaintiff  unto  and'along  a  certam  stream  in  one  count 

or  watercourse  in  the  county  aforesaid,  unto  and  into  a  puhUc,  andtn 

certain  navigable  river  called  the  river  Nene.  in  the  county  •°<>**»«'  *•  * 

•*                                                                    .  private,  way,  a 

;iforesaid»and  so  back  again  from  the  same  river  unto  and  general  yerdicc 

along  the  said  stream  or  watercourse,  and  from  thence  unto  the  defendants. 
the  said  last-mentioned  close  of  the  plaintiff,  for  himself  wa^dire^" 

and  his  servants  to  go,  return,  pass,  and  repass  in  boats  *  ^^^  trial,  ex- 

.                                             .               1     .    ^  pressly  by  the 

every  year  and  at  all  times  of  the  year  at  his  and  their  free  rule  confining 

will  and  pleasure;  and  that  the  defendants  wrongfully  and  claimed  in^the 

^juriously  obstructed  the  way,  &c.  £X^S?e  no 

At  the  first  trial,  before  Taunion,  J.,  at  the  Northampton  mention  was 

Summer  Assizes,  1834,  the  jui^  negatived  the  right  of  way  nor  any  reserl 

claimed  in  the  first  count,  and  affirmed  that  claimed  in  the  def^ndimts' Ter« 

second  count,  but  added  *^  that  the  passage  was  before  the  ^icton  the  first 

^       ^^                .  count:— Held, 

building  of  the  bridge  and  tunnel  (the  obstruction  com-  that  the  defen- 

plained  of)  by  the  defendants  obstructed  by  the  mud,  so  nevertheiMsen- 

that  the  plaintiff  could  not  have  the  use  of  it  ;'*  whereupon  ^f  AViaiu'eT*** 

a  verdict  was,  under  the  direction  of  the  learned  Judge,  fou»d  for  them 

entered  for  the  defendants.    This  verdict  was  afterwards  and  not  in  con- 

set  aside  by  the  Court,  and  a  new  trial  granted  on  the  ^^^^      ^^ 
iuue  on  the  second  count  only^  unless  the  defendants 
would  consent  to  a  verdict  being  entered  for  the  plaintiff 
with  nominal  damages. 

On  the  second  trial,  before  lAtUedale,  J.,  at  the  North- 
ampton Spring  Assizes,  1835,  it  appeared  that  the  close 
in  respect  of  which  the  plaintiff  ckiimed  the  right  of  way 
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1836.        had  originally  formed  part  of  the  King's  Head  yard,  anu 
abutted  on  the  stream  or  watercourse  in  question  ;  tbat» 
whilst  the  Eang's  Head  Inn  and  yard  were  in  the  occupa* 
tion  of  the  same  person  as  one  entire  subject,  boats  and 
barges  for  a  great  many  years  had  been  in  the  habit  of 
going  up  the  stream  for  various  purposes,  to  carry  coals, 
fish,  &c.,  for  the  use  of  the  house,  com  for  the  purpose  of 
being  deposited  in  the  granaries  in  the  yard,  and  bricks 
and  other  materials  for  the  repair  of  the  house ;  and  that, 
about  five  years  before  the  commencement  of  the  action, 
the  occupier  of  the  King's  Head  Inn  had  separated  that 
part  of  the  yard  in  whfch  the  inn  stood  from  the  part  that 
abutted  upon  the  stream,  which  latter  portion  of  the  pre^ 
mises  are  now  held  by  the  plaintifi;     The  evidence  of 
user  in  the  manner  above  stated  was  brought  down  to 
within  about  sixteen  years.  The  learned  Judge  nonsuited 
the  plaintiff  on  two  grounds — ^first,  that  the  right  claimed 
was  not  proved,  there  being  no  evidence  that  any  hired 
servant  of  the  plaintiff  had  ever  taken  a  boat  or  barge  of 
the  plaintiff's  up  the  stream — secondly,  that  the  right  of 
way  disclosed  by  the  evidence  belonged  to  the  King's 
Head  Inn  and  yard,  as  one  entire  subject,  and  not  merely 
to  the  firontage  occupied  by  the  plaintiff.  - 

On  the  taxation  of  costs,  the  defendants  claimed  to  be 
entitled  to  the  entire  costs  of  both  trials,  and  of  the  mo- 
tions* It  was  objected  on  the  part  of  the  plaintiff)  that, 
inasmuch  as  the  rule  directing  the  second  trial  was  silent 
as  to  costs,  the  defendants,  though  successful  on  the 
second  trial,  were,  by  the  first  rule  of  Hilary  Term,  2 
Will.  4,  s.  64  (a),  deprived  of  the  costs  of  the  first.  It  was 
contended,  on  the  other  hand,  that  the  case  did  not  fall 
within  the  rule  above  mentioned,  the  plaintiff  not  having 
in  fact  succeeded  in  obtaining  a  new  trial  generally,  but 
only  a  new  trial  upon  one  issue,  upon  which  issue  he  was 
nonsuited  on  the  second  trial* 

(a)  A^te,  Tol.  1,  p.  191. 
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The  protbonotary  having  allowed  the  defiendants  the  ^  1836. 
costk  of  the  issues  that  were  found  for  them  on  the  first 
trial,  and  upon  which,  the  plaintiff  failed  to  obtain  a  new 
triaU  and  also  their  costs  of  opposing  the  first  rule ;  and 
disallowed  the  costs  of  the  issue '  on  the  second  county 
upon  which  the  plaintiff  succeeded  in  obtaining  a  new 
trial— 

•  Adams^  Serjeant,  on  a  former  day,  obtained  a  rule  nisi 
for  a  review  of  the  taxation.  He  submitted,  upon  the  con- 
struction of  the  rule  of  Hilary  Term,  that  the  defendants 
were  entitled  only  to  the  costs  oft  be  second  triaL 

M.  D.  HiU  shewed  cause.— At  the  first  trial,  the  public 
right  claimed  in  the  first  count  of  the  declaration  was  ne-^ 
gatived  by  the  finding  of  the  jury.  The  new  trial  was 
granted  only  upon  the  private  right  claimed  in  the  second 
count.  The  Court  never  intended,  nor  bad  they  under 
the  circumstances  the  power,  to  deprive  the  defendants  of 
the  verdict  they  had  obtained  upon  the  other  issue.  The 
defendants  atre  clearly  entitled  to  the  costs  of  the  issue 
upon  which  they  succeeded  at  the  first  trial,  and  the  find* 
ing  upon  which  was  not  questioned  by  the  Court  on  grant- 
ing the  rule  for  the  new  trial.  The  rule  of  Hilary  Term, 
2  Will.  4,  therefore,  has  no  bearing  whatever  on  the  case. 

Adams,  Serjeant,  in  support  of  the  rule. — ^The  lan- 
guage of  the  64th  rule  is  plain  and  intelligible,  and  the 
interests  of  justice  will  be  best  consulted  by  a  rigid  ad- 
herence to  it.  [Tindal,  C.  J.— It  certainly  was  not  the  in- 
tention of  the  Court  to  deprive  the  defendants  of  their  ver- 
dict upon  the  first,  count.]  Whatever  the  intention  of 
the  Court  might  have  been,  the  rule  for  a  new  trial  con- 
tains no  intimation  of  such  an  intention  as  is  now  suggest- 
ed :  and  it  would  be  impossible  to  restore  the  plaintiff  to 
the  situation  he  was  in  at  the  time  the  rule  was  made 
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absolote.  Had  he  sopposed  that  he  would  be  liable  to 
any  of  the  costs  of  the  first  triali  possibly  he  might  have 
declined  to  go  down  again.  There  is  no  verdict  and 
judgment  for  the  defendants  on  the  first  trial  remaining 
Upon  the  record.  The  learned  Serjeant  referred  to  New^ 
berry  v,  QMn  {a\  and  Gaodbume  ▼•  Bowman  ((). 

TiNDALi  C.  J. — ^Tbe  64th  section  of  the  first  rule  of 
Hilary  Term,  2  Will.  4,  does  not  at  all  apply  to  this  case. 
This  is  an  application  to  our  discretion.  It  was  clearly 
and. palpably  an  oversight  on  our  part  to  pronounce  the 
rule  in  such  a  form  as  would  have  the  eflect  of  depriving 
the  defendants  of  a  verdict  that,  in  the  mode  in  which  the 
cause  was  sent  down  again,  they  could  not  by  possibility 
obtain  upon  the  second  trial.  It  was  virtually  and  sub- 
stantially the  intention  of  the  Court  that  the  verdict  should 
stand  except  as  to  the  second  count.  A  word  of  sugges- 
tion at  the  time  would  have  caused  us  to  put  the  matter 
beyond  question.  The  rule  referred  to  only  applies  to 
the  case  of  a  new  trial  upon  the  whole  record — meanings 
where  the  verdict  may  be  the  other  way  on  the  second 
trial.     That  could  not  have  been  the  case  here* 

The  rest  of  the  Court  concurring — 

Rule  dischargedi  without  costs* 

(a)  Ante,  vol.  2,  p.  415. 
(h)  Ante,  vol.  2,  p.  206 ;  3  M.  &  Scott,  69;  9  Blng.  667- 


Sktarp  r.  Hawker. 

Humphrey,  on  a  former  day,  obtained  a  rule  call- 
ing upon  the  plaintiff's  attorney  to  shew  cause  why  he 
should  not  pay  over  to  his  client  money  received  by  hhn 


The  Court  of 
C.  P.  cannot 
exercise  a  sttm- 
maryjuriidic- 
tion'over  a 

party  who  is  not  in  the  coursc  of  the  cause. 

one  of  its  own 

officers,  although  the  matter  be  pending  here. 


TBIHITY  TBBM,  0  WILL.  IV.  187 

Whiimare  shewedi  cau8e»  upon  an  aflBdavit  stating  that  IflK. 
tbe  party  against  wlion  die  appHeation  was  direeted  was 
not  an  attorney  of  this  Court,  hut  had  acted  in  the  name 
of  one  who  was.  He  cited  In  re  Lord  (a),  to  shew  diat 
the  Court  had  no  authority  over  parties  not  being  its 
oficers, 

Hwmpkrefft  in  support  of  hia  rule. — The  gromid  of  de- 
cision in  those  cases  was,  that  there  was  no  cause  in 
Court.  Unless  tbe  motion  is  made  in  tbe  Court  in  whidi 
the  cause  is  pending,  the  plaintiff  is  without  remedy.  And 
it  cannot  be  permitted  to  a  party  who  has  assumed  to  act 
as  an  attorney  of  the  Court,  to  turn  round  and  say,  when 
it  suits  his  purpose,  that  he  is  not  one.  Besides,  the  ob- 
jection has  been  waived.  [Vaugkan,J* — How  can  an 
objection  of  this  nature  be  waived?  We  cannot  deal 
with  the  party  at  all,  unless  he  is  an  officer  of  this  Court]. 

Buii  (amicus  curis^)  referred  to  In  re  Greaves  (b). 
Hiere,  an  action  having  been  commenced  in  this  Court, 
and  judgment  obtained,  an  attorney  of  the  King'a  Bench 
(but  not  of  the  Common  Pleas),  who  was  attorney  for  the 
defendant,  verbally  agreed  to  give  his  two  notes  for  the 
debt  and  costs,  in  consideration  of  the  plaintiff  staying 
the  proceedings ;  and  it  was  held,  that,  although  the  un- 
dertaking was  void  by  the  Statute  of  Frauds,  the  Court  of 
King's  Bench  might  nevertheless  exercise  a  summary 
jurisdiction  over  one  of  its  own  officers,  and  compel  him 
to  perform  it. 

TiNDAL,  C.  J. — The  difficulty  I  feel  in  this  case  is,  that, 
if  it  should  ultimately  become  necessary  to  strike  this  per- 
son off  the  roll,  we  could  not  do  it.  Suppose  he  were 
ordered  to  pay  over  the  money,  and  should  refuse  to  obey 

(a)  2  Scott,  131.  {h)  I  C.  &  J.  374»  n. 


188 


CASB8  ON  POINTS  OF  PBACTICB,  C.  P. 


1896. 


sttcfa  order,  what  remedy  would  the  client  have  ?  It  neetna 
to  me  that  the  rule  is  answered  by  the  fact  of  the  alleged 
delinquent  being  dehors  our  jurisdiction.  The  rule  must 
be  discharged,  but  without  costs. 

Gaselee^  J. — I  am  of  the  same  opinion*  It  is  highly 
desirable  that  some  rule  should  be  made  by  all  the  Courts 
to  meet  the  case  of  an  attorney  of  one  Court  acting  in  the 
name  of  an  attorney  of  another  Court,  by  making  both 
equally  amenable  to  the  Court  in  which  the  cause  ia 
pending. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  without  costs. 


The  Court  re- 
Aued  to  order 
nticfiictioii  to 
be  entered  upon 
the  record  in  an 
action  for  breach 
of  promiie  of 
marriage,  with* 
out  a  warrant  of 
attorney  from 
the  plaintiS; 
notwithstanding 
a  judge's  order 
had  been  ob- 
tained for  the 
purpose. 


Wood  v.  Hurd.  . 

X  HIS  was  an  action  for  a  breach  of  promise  of  marriage 
The  damages  and  costs  having  been  paid — 

BfUi  moved  to  enter  satisfaction  on  the  record  under  a 
judge's  order*  The  Secondary  (Mr.  CanceUor)  had  ob- 
jected that  a  warrant  of  attorney  from  the  plaintiff  on  the 
record  was  necessary.  This,  it  was  submitted,  was  not 
the  practice  of  the  other  Courts ;  and  the  attorney  was  the 
proper  person  to  receive  the  money. 

* 

Mr.  CanceUor  observed  that  the  order  in  this  Court  ia 
always  drawn  up  "  upon  reading  the  warrant  of  attorney.** 

TiNDAL,  C.  J. — We  cannot  depart  from  the  practice  of 
the  Court.  The  warrant  of  attorney  is  the  only  security 
to  the  Court  that  the  damages  have  been  paid  to  the  plain- 
tiff. How  are  we  to  say  that  the  attorney  who  conducted 
the  suit  for  the  plaintiff  is  now  the  attorney  upon  the  re- 
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cord  i  Getting  rid  of  a  judgment  of  the  Court  is  so  solemn  1836. 

a  things  that  I  think  we  should  not  be  warranted  in  de-  ^^^ 

parting  from  a  practice  which  appears  so  consonant  with  v. 
reason  and  good  sense. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


ceeding. 


Weathbrhead  and  Another  v*  Landles. 

A,  SblRE  FACIAS  (to  revive  a  judgment)  was  lodged  The  Court wUi 
with  the  sheriff,  and  notice  given  to  the  defendant  (who  re-  j^'Jibe^gn- 
dded  at  Paris)  on  the  17th  May.     The  writ  was  returned  «dana  sd.  &. 
nihil :  and  now,  on  the  8th  June — which  was  more  than  from  the  return, 
eight  days  since  the  return  of  the  sci.  fa. —  fenSmt  re-  *' 

iidei  abroad, 

W.  H,  Watson  moved  for  leave  to  sign  judgment,  pur-  ^'  ''^iJibte  n^ 
suant  to  the  Slst  section  of  the  first  rule  of  Hilary  Term,  ticeofthepro- 
2  Will.  4  (a),  which  provides  that  '^  no  judgment  shall  be 
signed  for  non-appearance  to  a  scire  facias  without  leave 
of  the  Court  or  a  Judge,  unless  the  defendant  has  been 
summoned ;  but  such  judgment  may  be  signed  by  leave 
after  eight  days  from  the  return  of  one  scire  facias."  He 
submitted  that  all  which  was  necessary  under  the  circum- 
stances had  been  done;  and  he  cited  Hopcrqfi  v.  JR?r- 
mor  (6),  where  this  Court  ordered  an  attachment  to  issue 
against  a  party  for  non-performance  of  an  award,  although 
be  resided  in  France,  where  the  copy  of  the  award  and 
rule  on  which  the  application  was  founded  were  served 
on  him. 

Per  Curiam. — ^It  is  only  necessary  to  shew  that  some- 
thing has  been  done  to  convey  notice  to  the  party  of  the 
proceeding  against  him. 

Fiat. 

(a)  Ante,  vol.  1;  p.  1.        (b)  8  Moore,  424;  1  Bing.  378. 
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Grainger  v.  Taunton. 
The  Manidpai    Sy  the  6l8t  section  of  the  Municipal  Corporation  Act, 

Corporation  Acty 

5&6Wiu.4,c;  5  &  6  WiIL  4f,  c.  76,  it  is  enacted  ''that,  in  the  city  of 
eftcted  no****  Oxford,  in  the  town  of  Berwick-upon-Tweed,  and  in  the 
^^odeof " **** t-  ^^^°*^^*  ^^  ^^^  cities  of  Bristol,  Canterbury,  Chester, 
ing  process  from  Coventry,  Exeter,  Gloucester,  Lichfield,  Lincoln,  Nor- 
oonrtiinthe  wich,  Worcester,  and  York,  and  in  the  counties  of  the 
Aey^TOsSuo  *^^"*  ^^  Caermarthen,  Haverfordwest,  Kingston-upon- 
beeiecutedby    Hull,    Newcastlc-upon-Tync,   Nottingham,   Poole,   and 

the  sheriff  0/ 

thg  eotmtsf.        Southampton,  the  council  shall  on  the  1st  of  November  in 

every  year  appoint  a  fit  person  to  execute  the  office  of 
sherifi;  with  the  like  duties  and  powers  as  the  sherifi^  or  the 
person  filling  the  office  oj  sheriff  in  the'  said  town  and 
counties  respectively  would  have  had  if  this  act  had  not 
passed ;  and  every  person  who  at  the  time  of  the  passmg 
of  this  act  shall  hold  the  office  or  execute  the  duties  of 
sheriff  in  the  said  town  and  counties  respectively,  shall 
continue  to  hold  and  execute  the  same  until  the  first  ap* 
pointment  of  a  sheriff  therein  under  the  provisions  of  this 
act,  and  no  longer." 

Before  the  passing  of  the  above  act,  there  were  two  local 
courts  in  the  city  of  Oxford,  and  two  bail^  having  the 
executbn  of  process  there,  but  not  of  process  issuing  out 
of  the  superior  courts  of  Westminster,  wbich  were  alwaya 
executed  by  the  sheriff  of  the  county.  Under  the  act,  a  she- 
riff of  the  city  had  been  duly  elected  by  the  town  counciL 
To  tliis  officer  a  writ  of  testatum  ca«sa.  sued  out  in  this  cause 
was  directed*  Conceiving  that  the  sheriff  of  the  county 
was,  as  heretofore,  the  proper  person  to  have  the  execu-» 
tioa  of  alLwrits  from  the  superior  cfourts,  the  sheriff  of  the 
city  refused  to  return  the  writ:  and  in  order  to  raise  the 
point  he  was  ruled  to  return  it,  to  set  aside  wiiich  rule — 

•  Henderson  obtained  a  rule  nisi,  on  the  ground  that  it 
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called  apoD  the  iheriff  of  the  city  to  do  an  act  which  by         19S6 
law  he  could  not  do. 


F*  Keilf  shewed  cause. — The  simple  question  here  ia» 
whether  it  is  the  duty  of  the  sheriff  of  the  city  or  of  the 
sheriff  of  the  county  to  execute  the  process  of  the  superior 
conrt8«  Before  the  passing  of  the  late  act,  that  duty,  it 
sppears,  devolved  upon  the  sheriff  of  the  county.  But  it 
appears  also  that  there  were  certain  officers  in  Oxford 
who  before  the  act  had  certain  duties  to  perform  in  reh^ 
tioD  to  the  office  of  aheriff.  In  several  of  the  places  men- 
tioned in  the  61st  section,  there  were  sheriffs  who  before 
the  act  did  execute  process  within  their  several  jurisdic- 
tions, and  some  where  there  were  no  sberi£b  at  all  eo 
nomine ;  hut  in  all,  save  in  Oxford,  writs  were  executed 
by  some  officer  within  the  city  or  town.  The  object  of 
the  enactment  was,  that  each  of  the  places  named  should 
have  its  own  proper  officer;  that  the  practice  should  be 
uniform  throughout  the  kingdom.  [Tindaly  C.  J. — There 
are  no  words  in  the  act  calculated  or  seemingly  intended 
to  take  away  from  the  aheriff  of  the  county  any  jurisdic- 
tion he  before  possessed.  The  fault  here  seems  to  have 
been  in  addressing  the  writ  to  the  wrong  person.]  '  The 
act  clearly  intended  that  the  new  sheriff  should  do  all  that 
the  sheriff  of  the  county  would  before  the  passing  of  the 
act  have  had  to  do.  Could  it  have  been  intended  that  the 
new  officer  should  have  no  greater  jurisdiction  than  the 
bailiff  already  had  ? 

• 

Henderson,  contra,  was  stopped  by  the  Court. 

TiNOAJL,  C.  J. — On  lookmg  at  the  Gist  section  of  the 
act,  the  construction  it  is  to  receive  appears  to  me  to  be 
very  plain.  The  clause  affects  to  deal  with  places  which 
had  and  with  places  which  had  not  sheriffs  before  the 
passing  of  the  act ;  it  directs  that  the  town  council  shall 


CEAlNOSa 

Tavvtov. 
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1836.        on  a  gi?en  day  appoint  a  fit  person  to  execute  the  office  of 
sheriff^  and  it  goes  on  to  state  what  shall  be  the  duties  of 
V.  the  person  so  appointed — ''  the  like  duties  and  powers  as 

the  sherifT  or  the  person  filling  the  office  of  sfaeriflT  in  the 
said  towns  and  counties  respectively  would  have  had  if 
this  act  had  not  passed."  It  appears  here  that  the  city  of 
Oxford  had  no  sheriff,  no  person  filling  the  office,  no  per- 
son whose  duty  it  was  to  receive  and  return  the  process  of 
the  courts  at  Westminster.  I  think  the  power  to  execute 
such  process  is  still  limited  to  the  sheriffs  of  those  places 
which  had  sheriffs  before  upon  whom  that  du^  rested* 
The  writ  in  the  present  case  ought  not  to  have  been  di- 
rected to  the  sheriff  of  the  city.  I  cannot  help  thinking, 
that,  if  the  legislature  had  intended  to  take  away  from  the 
sheriff  of  the  county,  any  of  the  powers  or  authorities  he 
possessed  before  the  passing  of  the  act,  they  would  hare 
expressed  themselves  in  direct  terms  to  that  effect,  or  at 
least  the  act  would  have  contained  words  of  direction  to 
the  courts.    I  think  thcTule  must  be  discharged* 

* 

Park,  J. — I  am  of  the  same  opinion*  There  is  nothing 
in  the  act  to  alter  the  mode  of  directing  writs.  We  can 
only  judge  of  the  intention  of  the  legislature  from  the  lan- 
guage they  use« 

Gaselee,  J.,  concurred* 

Vaughan,  J. — I  am  also  clearly  of  opinion  that  there  is 
nothing  in  the  act  to  warrant  a  supposition  that  the  legis- 
lature intended  to  detract  in  any  degree  from  the  authority 
of  the  sheriffs  of  counties. 

Rule  absolute,  without  costs. 
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Gregory  v.  Dss  Anges,  Knight. 

MSoMPASf  Serjeant,  on  a  former  day  in  this  ternii  ob-  u  is  not  e«Mn- 
tained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  dfty^ofanaiiiis 
the  proceedinffs  on  the  bail-bond  ffiven  in  this  action  should  <>'  piurie*  that 

,  tlicwntofsum- 

not  be  set  aside,  on  the  ground  of  irregularity.   The  prin-  mona  or  capiat 

cipal  irregularity  insisted  upon  was,  that  the  writ  of  capias,  viousiy  return- 

which  had  issued  on  the  12th  December,  1886,  had  not  "^^'1:^^ 

been  returned  when  the  alias  capias  issued  (22nd  April,  uve  the  statute 

of  limitatimiSf  or 

18S6)  under  which   the  defendant  had  been  arrested,  where  the  capias 
The  learned  Serjeant  contended  chat  a  return  to  the  first  foJi^dationV 
writ  was  essential  to  the  validity  of  the  alias— 2  Will.  4,  c.  J^JJ^^"«*  ^ 
39,  s.  10,  which  enacts  **  that  no  writ  issued  by  authority 
of  this  act  shall  be  in  force  for  more  than  four  calendar 
months  from  the  day  of  the  date  thereof,  including  the 
day  of  such  date,  but  every  writ  of  summons  and  capias 
may  be  continued  by  alias  and  pluries,  as  the  case  itaay 
require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon  or  served  therewith :  provided  al- 
ways that  no  first  writ  shall  be  available  to  prevent  the , 
operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  unless  the  de^ 
fendant  shall  be  arrested  thereon  or  served  therewith,  or 
proceedings  to  or  toward  outlawry  shall  be  had  there- 
upon, or  unlesa  such  writ,  and  every  writ  (if  any)  issued 
m  continuation  of  a  preceding  writ,  shall  be  returned  non 
est  inventus  and  entered  of  record  within  one  calendar 
month  next  after  the  expiration  thereof,  including  the  day 
of  such  expiration,  and  unless  every  writ  issued  in  conti- 
•  nuation  of  a  preceding  writ  shall  be  issued  within  one 
tuch  calendar  month  after  the  expiration  of  the  preceding 
writ,  and  shall  contain  a  memorandum  indorsed  thereon 
or  subscribed  thereto,  specifying  the  day. of  the  date  of 
the  first  writ." 

VOL.  V,  O  D.  p.  C. 
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1836.  Adams,  Serjeant,  and  R.  V.  Richards,  shewed  cause, 

^""'''^  contending  that  the  clause  above  cited  only  required  the 

V.  capias  to  be  returned  before  the  issuing  of  the  alias  in 

those  cases  where  the  capias  is  issued  for  the  purpose  of 

saving  the  statute  of  limitations. 

Bompas,  Serjeant,  in  support  of  his  rule.— In  order  to 
justify  the  issuing  of  an  alias,  the  capias  must  be  returned : 
and,  unless  the  capias  be  returned  within  one  month  after 
the  four  months  during  which  the  act  provides  that  it  shall 
remain  in  force,  it  cannot  be  returned  at  all.  The  statute 
intended  the  alias  to  be  a  continuation  of  a  previous  writ, 
which  it  cannot  be  if  that  writ  has  lost  its  efficacy. 

TiNDAL,  C.  J. — Upon  reference  to  the  10th  section  of 
the  2  Will.  4,  c.  39, 1  do  not  find  that  the  return  of  the 
capias  is  made  necessary  to  the  issuing  of  the  alias.  Oa 
the  contrary,  I  am  led  to  infer  that  it  was  not  necessary, 
or  that  it  might  be  made,  in  ordinary  cases,  at  any  time 
afterwards.  Were  it  not  so,  great  inconvenience  would 
often  result:  the  sheriff  might  during  the  long  vaca- 
tion neglect  to  make  his  return,  when  he  could  not  be 
ruled  to  return  the  writ  probably  until  long  after  (sup- 
posing the  defendant's  argument  is  to  prevail)  the  writ 
had  ceased  to  be  an  efficient  writ.  The  capias  is  to  be  in 
force  four  months ;  but  it  "  may  be  continued  by  alias 
and  pluries,  as  the  case  may  require,  i^  any  defendant 
therein  named  may  not  have  been  arrested  thereon  or 
served  therewith" — making  the  bsuing  of  the  alias  or 
pluries  depend,  not  on  the  return  of  the  preceding  writ, 
but  on  the  service  or  non-service.  Then  follows  a  proviso 
which  is  applicable  only  to  those  cases  where  it  is  sought 
to  prevent  the  operation  of  the  statute  of  limitations^ 
making  a  return  of  the  first  writ  essential  for  this  purpose. 
It  is  clear  from  the  5th  section  that  the  legislature  were 
aware  of  the  difference  between  the  expiration  and  the 
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letom  of  a  writ;  that  section  makes  the  return  of  non  est         1836. 
inventus  to  the  writ  of  capias,  and  of  non  est  inventus  and      gregoey 
nulla  bona  to  the  distringas  essential  to  the  proceeding  to  «• 

outlawry.  With  respect  to  the  clause  now  more  imme- 
diately under  consideration,  I  think  we  are  not  at  liberty 
to  insert  therein  as  a  necessary  preliminary  that  the  capias 
shall  in  all  cases  be  returned  before  an  alias  can  issue. 

« 

Park,  J. — I  am  of  the  same  opinion.  If  the  intention 
of  the  legislature  was  that  the  capias  should  be  r^urned 
before  the  issuing  of  the  alias  or  pluries,  they  have  not 
been  successfiil  in  expressing  it.  The  proviso  in  the  10th 
section,  where  the  return  is  required,  applies  only  to  the 
case  of  writs  issued  for  the  purpose  of  saving  the  statute 
of  limitations.  It  seems  to  me  that  there  has  been  no  ir- 
regularity in  this  case. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


FuRMivAL  9.  Stringer. 

XH£  plaintiff  being  in  the  custody  of  the  warden  of  the  A  writ  of  habeas 
Fleet,  under  an  execution  issued  against  him  in  another  bringup**^* 
cause,  was  brought  up  by  the  defendant  under  a  writ  of  Pontiff  ai- 

.  .  .         ready  in  cas- 

habeas  corpus  ad  satisfaciendum  and  charged  in  execution  tody,  in  order  to 
for  the  costs  of  a  nonsuit  in  this  action.  eze^onfor'^ 

costs  of  a  non- 
suit: and 

Goutbioji,  Serjeant,  on  a  former  day,  obtained  a  rule  "®  •ffldavit  is 
calling  upon  the  defendant  to  shew  cause  why  the  plain-  warrant  the  is- 
tiff  should  not  be  discharged  out  of  custody  as  to  this  beL^co^:^*' 

nor  is  it  neces* 
.  .    -  .  ssiry  that  any 

My  certain  for  the  bringing  up  of  the  party  should  be  inserted,  or  that  the  number  roll  of  judffment 
shottld  appear  therein. 

o2 


Stkinokr. 
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1836.        suili  on  the  grounds — first,  that  the  course  pursued  here 
^]    ""^      was  applicable  only  to  the  case  of  a  defendant  charged  for 

FuRNiVAL  rr  J  o 

V.  debt  or  damages  and  costs  at  the  suit  of  the  plaintiff,  the 

defendant  being  already  in  custody  upon  mesne  process 
in  the  cause — ^secondlyi  that  the  committitur  bad  been 
entered  and  the  habeas  corpus  sued  out,  without  any  affi- 
davit to  inform  the  Court  of  the  grounds  for  the  deten- 
tion of  the  party — thirdly,  that  there  was  a  mistake  in  the 
writ  as  to  the  day  for  the  plaintiff's  appearance  in  Court 
to  be  charged.     He  cited  Smith  ▼.  Sandys  (a). 

Spankie,  Serjeant,  shewed  cause. — ^The  proceedings  are 
strictly  in  accordance  with  the  practice  of  the  Court  By 
the  rule  of  court  of  Michaelmas  Term,  1654,  s.  10,  it  is 
provided  ''  that  a  habeas  corpus  ad  satisfaciendum  may 
be  granted  to  the  warden  of  the  Fleets  or  to  such  inferior 
gaoler,  returnable  in  Court  on  a  day  certain ;  the  number 
roll  of  the  judgment  to  be  indorsed  upon  the  writ  by  the 
attorney  who  sues  it  out ;  and  such  writs  to  be  a  cause  of 
detainer."  There  is  nothing  in  the  rule  to  confine  it  to 
the  case  of  a  defendant.  If  it  were  so,  or  if  a  defendant 
could  only  be  brought  up  under  a  habeas  corpus  where 
he  is  already  in  custody  in  the  same  suit,  defendants  in 
all  cases,  and  plaintiffs  in  actions  of  tort,  would  be  driven 
to  an  action  for  the  recovery  of  their  costs.  The  rule  re- 
quires no  affidavit.  And  with  respect  to  the  date,  that, 
since  the  new  rules,  is  perfectly  immaterial. 

Goulbum,  Serjeant,  in  support  of  his  rule.— The  writ  of 
habeas  corpus  was  originally  granted,  and  is  adapted  in 
practice  to  the  relief  of  prisoners,  and  to  the  changing 
the  place  of  their  custody.  The  question  is,  whether  a 
defendant  can  of  his  own  mere  motion,  and,  without  laying 
any  ground  by  afiidavit,  or  otherwise,  of  right  issue  such 
a  writ  and  bring  up  the  plaintiff  not  in  custody  in  the 

(a)  6  Nev.  &  Man.  60. 


^ 
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same  suit  to  charge  him  in  execution  for  costs.     No  case        1836. 
is  to  be  found  to  warrant  it ;  and  the  rule  of  1654  leaves      . 

rORNITAL 

the  matter  just  where  it  was.     Lord  Denman,  in  Smith  v.  v. 

Sandys^  says:  ''The  proceeding  by  side-bar  rule  does 
not  operate  to  charge  a  prisoner  in  execution,  unless  he 
is  at  the  time  in  custody  in  the  particular  suit ;  where  the 
party  is  not  in  custody  in  the  particular  suit,  the  proper 
course  is  to  file  a  declaration  against  him  under  the  4  &  5 
W.  &  Mm  c.  si,  which  would  operate  as  a  detainer,  and 
then  bring  him  up  and  charge  him  in  execution. 

TiNDALy  C.  J. — The  only  question  here  is,  whether  the 
defendant  has  complied  with  the  rule  of  this  Court  of 
1654*    That  rule  provides  "  that  a  habeas  corpus  ad  satis- 
faciendum may  be  granted  to  the  warden  of  the  Fleet,  or 
to  such  inferior  gaoler,  returnable  in  Court  on  a  day  cer- 
tain ;  the  number  roll  of  the  judgment  to  be  indorsed 
upon  the  writ  by  the  attorney  who  sues  it  out :  and  such 
writs  to  be  a  cause  of  detainer.*'    The  first  objection  here 
is,  that,  in  the  present  instance,  the  writ  of  habeas  corpus 
has  been  obtained  against  the  plaintifi*;  and  it  is  said  that 
that  writ  and  course  of  proceeding  is  applicable  only  to 
the  case  of  a  defendant  in  custody  in  the  particular  suit. 
I  see  nothing  in  the  rule  limiting  its  operation  to  the  case 
of  a  defendant :  and  it  applies  as  well  to  a  plaintifi*  for  the 
purpose  of  charging  him  with  costs  as  to  a  defendant  for 
the  purpose  of  charging  him  with  damages  and  costs ;  for, 
yon  cannot  assume  as  a  general  position  that  the  de- 
fendant is  already  in  custody  in  the  particular  suit. — It  is 
then  suggested  that  the  habeas  corpus  should  not  be  sued 
out  without  an  a£Sdavit — that  there  is  in  such  case  nothing 
to  inform  the  Court  of  the  circumstances  under  which  the 
writ  is  sued  out.     But,  in  the  ordinary  case  of  a  habeas 
corpus,  the  course  is  to  take  the  party  before  a  judge, 
who  indorses  it.     If  the  judge  saw  any  reason  for  it,  he 


FURNIVAL 


Strinqir. 


198  CASES  ON  POINTS  OF  PRACTICE|  C.  P. 

1835.         would  call  for  further  infomiatioii  or  authority  for  Che 
issuing  of  the  writ.     The  party  on  appearing  in  Court 
V.  may  shew  cause  against  it.     I  therefore  think  as  much 

has  been  done  in  this  case  as  is  usuaL — A  further  objec- 
tion is^  that  the  number  roll  of  the  judgment  is  not  in* 
dorsed  on  the  writ.  That^  however^  is  not  necessary 
since  the  new  rules.  When  the  party  is  brought  up  and 
makes  no  objection,  the  Secondary  marks  the  committitur 
on  the  back  of  the  writ;  he  sees  the  postea,  upon  which 
the  allocatur  for  the  sum  charged  for  costs  is  made  by  the 
prothonotary,  and  in  general  a  judgment  paper.  It  seems 
to  me  therefore  that  there  is  every  guard  for  the  protec- 
tion of  the  party  that  could  possibly  be  required. — Then 
it  is  said  that  the  defendant  might  have  brought  his  action 
for  the  costs.  But  that  would  be  a  most  inconvenient  and 
circuitous  mode ;  and  it  is  never  resorted  to  unless  the 
judgment  is  more  than  a  year  old,  or  under  very  particular 
circumstances.  And,  after  all,  I  must  say  that  the  case 
of  Smiih  v.  Sandys,  that  has  been  cited,  goes  very  far  to 
shew  that  all  has  been  done  here  that  was  necessary. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


GOODFELLOW  V.  ROLLINGS. 

The  48  o«o.  3,  X  HE  defi^ndaut  having  remained  in  execution  for  more 
to  thecMeof'a  ^^^^  twelve  months  for  damages  to  the  amount  of  SOL  re- 
prisoner  in  exe-  covered  agaiust  him  in  an  action  for  criminal  conversation 

cQtion  for  da-  ^ 

mages  notes-     with  the  plaintiff's  wife — 

ceeding  20/., 
recovered 

against  him  Crowder  moved  that  he  might  be  discharged  under  the 

m  an  action  ^  ^ 

forcrim.con.      statute  48 Geo. 3, c.  123,  which  enacts  that  ''all  persons 

in  execution  upon  any  judgment  for  any  debt  or  damages 
not  exceeding  the  sum  of  20l.y  exclusive  of  the  costs  re- 
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covered  by  such  judgsaenti  and  who  shall  have  lain  in         1836. 
prison  thereupon  for  the  space  of  twelve  successive  calen-    ^ 
dar  months  next  before  the  time  of  their  application  to  be  «• 

discharged  as  thereinafter  mentioned,  shall  and  may,  upon 
his,  her,  or  their  application  for  that  purpose  in  term  time, 
made  to  some  one  of  his  majesty's  superior  courts  of  re- 
cord at  Westminster,  to  the  satisfaction  of  such  court, 
be  forthwith  discharged  out  of  custody  as  to  such  exe- 
cution by  the  rule  or  order  of  such  court "  Hd  referred 
to  Winter  v.  ElUoii  (a),  where  the  statute  in  question  was 
held  to  apply  to  persons  in  execution  for  damages  in  ac- 
tions of  assault. 

Barstaw  shewed  cause  in  the  first  instance. — The  sta- 
tute 48  Geo.  S,c.lS3,  was  obviously  not  intended  to  apply 
to  a  case  like  the  present  The  title  and  preamble  shew 
that  debts  only  were  contemplated.  That  part  of  the  sta- 
tute which  relates  to  the  liability  of  bail  was  not  adverted 
to  in  Winter  v. Elliott.'  and  it  may  be  that  the  word  **  da- 
mages" was  used  in  reference  to  debts  recovered  in  the 
shape  of  damages.  It  is  clear  from  the  41  Geo.  3,  c.  70 
(insolvent  debtors  act),  the  41st  section  of  which  expressly 
axcludes  from  the  benefit  of  that  act  parties  charged 
in  execution  for  damages  given  in  actions  of  this  sort, 
and  from  the  53  Geo.  3,  c.  103,  s.  37,  which  provides  that 
they  sball  remain  in  prison  for  a  period  of  five  years, 
that  such  damages  were  not  in  the  contemplation  of  the 
legislature,  when  passing  the  48  Greo.  3,  c.  1S8. 

TiNDAL,  C.J. — I  see  no  reason  for  withholding  our 
assent  to  the  decision  of  the  Court  of  King's  Bench  in 
Winter  y.  Elliott,  where  a  more  extended  signification  is 
applied  to  the  word  '^  damages  '*  than  that  which  is  now 
contended  for  on  the  part  of  the  plaintiff*.     It  is  to  be 

(a)  3  N.  &  M.  315,  1  Ad.  &  £1.  24. 


soo 
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GoODFfc^LLOWS 
V. 

Rollings. 


observed  that  under  the  48  Geo.  3,  c- 123,  a  boon  is  given 
to  the  plaintiff:  be  may,  notwithstanding  the  defendant's 
discharge,  still  sue  out  a  fi»  fa.  against  his  goods  (a).  The 
legislature  may  probably  have  thought  a  year's  imprison- 
ment a  suflScient  punishment  where  the  damages  given  by 
the  jury  do  not  exceed  ^0/. 


The  rest  of  the  Court  concurred;  VAUGHANyJ.,  observ- 
ing that  the  act  was  remedial,  and  therefore  ought  to  re- 
ceive a  liberal  construction. 

Rule  absolute. 


(a)  "  Provided  always,  that,  for 
aod  DOtiinthBtanding  the  discharge 
of  any  debtor  or  debtors  by  virtue 
of  this  act,  the  judgment  where- 
upon any  such  debtor  or  debtors 
was  or  were  taken  or  charg^  in 
execution,  shall  nevertheless  re- 
main and  continue  in  full  force 
to  all  intents  and  purposes,  except 
as  to  the  taking  in  execution  the 
person  or  persons  of  such  debtor 
or  debtors  thereupon,  as  is  here- 
inafter provided ;  and  that  it  shall 
and  may  be  lawful  for  the  credi- 
tor or  creditors  at  whose  suit  such 
debtor  or  debtors  had  been,  was, 
or  were  so  taken  or  charged  in 
execution,  to  take  out  all  such 
execution  or  executions  on  every 
such  judgment,  against  the  lands, 
tenements,  hereditaments,  goods 
and  chattels  of  any  debtor  or 
debtors  (other  than  and  except  the 


necessary  wearing  apparel  of  and 
for  him,  her,  or  them,  and  for  his, 
her,  or  thdr  family,  and  the  neces- 
sary tools  for  his,  her,  or  thdr 
trade  or  occupation,  not  exceed- 
ing the  value  of  10/.  in  the  whole), 
or  to  bring  any  such  action  or  ac- 
tions on  any  such  judgment  agunst 
such  debtor  or  debtors  respec- 
tively, or  to  bring  any  such  action 
or  use  any  such  remedy  for  the 
recovery  and  satisfaction  of  his, 
her,  or  thdr  demand,  against  any 
other  person  or  persons  liable  to 
satisfy  the  same,  in  such  and  the 
same  manner,  bat  in  such  and  the 
same  manner  only,  as  such  credi- 
tor or  creditors  otherwise  could 
or  might  have  done  in  case  such 
debtor  or  debtors  had  never  been 
taken  or  charged  in  execution 
upon  such  judgment. " 
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Knight  v,  Woore.  ^  - 

XHIS  was  an  action  of  trespass.     The  defendants   in  Tn  trespass,  the 
their  third   plea  justified  the   trespasses  complained  of  ht/third  plea 
under  an  alle^Fed  right  in  the  inhabitants  of  the  town  of  J"»**J«^  ""^ef 

,  *»>  alleged 

Monmouth  to  pass  and   repass  with   horses,  carts,  and  right  of  way 
carriages,  for  the  purpose  of  bringing  water  and  goods  carts,  and  w- 
froni  the  river  Wye,  which  was  proved  to  he  navigable.   "■8**'  fot^e 
The  replication  denied  the  alleged  right  of  way.     At  the  fetching  goods 
trial  the  jury  affirmed  the  right  set  up  as  to  the  fetching  a  nayigable 
water,  but  negatived  the  right  set  up  as  to  the  goods.        j"ry  atolild 

the  right  set  up 

Ludlow,  Serjeant,   in  Easter   Term  last,    obtained  a  ut^^'^to'the'^' 
rule  calling  upon  the  defendant  to  shew  cause  why  the  ^^^^Qgof 

.  water,  butne- 

verdict  should  not  be  entered  generally  for  the  plaintiff  gatived  it  as  to 
upon  the  whole  record.  CwTdi^^ 

the  verdict  to 

Maule  and  Whateley  shewed  cause. — The  defendant  tributiTeiy  (fo 


tor 


18  entitled  to  have  the  verdict  entered  for  him  in  respect  *  Ae^tllSb," 

of  that  part  of  the  third  plea  which  the  jury  have  found  ^'the  de- 

for  him.  Before  the  new  rules  of  pleading  (Hilary  Term,  4  the  water),  un- 

WilL  4)  (o),  the  defendant  would  have  separately  pleaded   wmTrnf 

each  of  the  rights  of  way  that  are  set  up  by  the  plea  in  *  ^^^  *•  ^*'" 

question :  since  the  promulgation  of  those  rules^  the  main  0. 

object  of  which  was  the  shortening  of  records,  the  whole 

may  be  contained  in  one  plea.     By  the  fifth  division  of 

those  rules,  s.  4,  it  is  provided,  that,  *^  where,  in  an  action 

of  trespass  quare  clausum  fregit,  the  defendant  pleads  a 

right  of  way  with  carriages  and  cattle  and  on  foot  in  the 

same  plea,  and  issue  is  taken  thereon,  the  plea  shall  be 

taken  distributively;  and,  if  a  right  of  way  with  cattle  or 

on  foot  only  shall  be  found  by  the  jury,  a  verdict  shall 

pass  for  the  defendant  in  respect  of  such  of  the  trespasses 

proved  as  shall  be  justified  by  the  right  of  way  so  found, 

and  for  the  plaintiff  in  respect  of  such  of  the  trespasses  as 

shall  not  be  so  justified."     ''  And  (s.  5)  where,  in  an  action 

(a)  Ante,  Vol.  2,  p.  325. 
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1836.  of  trespass  quare  clausum  fregit,  the  defendant  pleads  a 
right  of  common  of  pasture  for  divers  kinds  of  cattle, 
ex.  gr*,  horses,  sheep,  oxen,  and  cows,  and  issue  is  taken 
thereon,  if  a  right  of  common  for  some  particular  kind  of 
commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  defendant  in  respect  of  such  of  the  tres- 
passes proved  as  shall  be  justified  by  the  right  of  common 
so  found,  and  for  the  plaintiff  in  respect  of  the  trespasses 
which  shall  not  be  so  justified.**  "  And  (s.  6)  in  all  ac- 
tions in  which  such  right  of  way  or  common  as  aforesaid, 
or  other  similar  right,  is  so  pleaded  that  the  allegations  as 
to  the  extent  of  the  right  are  capable  of  being  construed 
distributively,  they  shall  be  taken  distributively."  The 
obvious  intention  of  these  rules  was,  that,  if  the  defendant 
proved  only  one  part  of  a  plea  setting  up  distinct  and 
divisible  rights,  he  should  have  the  benefit  of  the  verdict 
for  that  part,  as  if  the  several  rights  had  been  separately 
pleaded :  and  such  is  the  construction  which  the  Court  of 
Exchequer  has  put  upon  them  in  the  late  case  of  PhyiiUan 
V.  White  (a). 

LudloWf  Serjeant,  and  R.  V.  Richards^  in  support  of 
the  rule,  contended  that,  the  defendant  having  failed  to 
establish  the  right  set  up  by  the  plea  in  the  manner  and 
to  the  extent  therein  alleged,  the  entire  verdict  must  be 
entered  for  the  plaintiff. 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  case  falls 
within  the  rules  to  which  our  attention  has  been  directed. 
The  right  of  way  set  up  by  the  defendant  in  his  third  plea 
being  negatived  as  to  the  carrying  of  goods,  and  affirmed 
as  far  as  it  related  to  the  fetching  of  water  from  the  river 
Wye,  the  plaintiff  is  entitled  only  to  have  the  verdict  upon 
the  plea  entered  for  him  in  respect  of  the  first  right 
claimed ;  as  to  the  other,  the  verdict  must  be  entered  for 
the  defendant. 

(a)  Ante,  Vol.  4,  p.  721. 
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Park,  J. — ^I  am  of  the  same  opinion*  Were  we  to  de-  l^^- 
eide  otherwiaei  we  should  go  fiir  to  defeat  one  of  the  most 
important  objects  of  the  late  rules.  The  ri^ht  here  claimed 
embraces  two  several  things :  the  jury  have  negatived  one 
and  affirmed  the  other.  The  case  b  clearly  within  the 
rules  adverted  to. 

Gaselee,  J. — Upon  the  finding  as  reported  to  us,  the 
course  suggested  is  clearly  the  proper  one.  If  the  right 
pleaded  had  been  a  right  of  way  with  carriages  and  cattle 
and  on  foot,  and  the  jury  had  established  the  right  of  way 
with  cattle  or  on  foot  only^  the  verdict  would  unques- 
tionably have  been  entered  for  the  defendant  in  respect  of 
the  qualified  right  so  found.  In  the  present  case  the 
right  isy  in  the  language  of  the  6th  rule^  '^  so  pleaded  that 
the  allegations  as  to  the  extent  of  the  right  are  capable  of 
being  construed  distributively^**  and  therefore  is  to  be  so 
taken. 

Vauohan,  J.,  concurred. 

Rule  discharged^  without  costs. 


SOS 


Arnold  0.  Arnold. 

-Assumpsit  (or  money  lent.     The  writ  issued  on  the  in  aMumpftU 
20tli  February;    the  declaration  was  filed  on  the  8th  S^wStlLied' 
March,  stating  the  cause  of  action  to  have  accrued  on  the  onthe20Ui 

oi*  u   Ti  1-  A  1  1       February;  in 

»7th  February.     A  verdict  having  been  found  for  the  the  decUntion, 

•.l^t^Aiir  which  was  de- 

plaintiff—  yi^„^  „„  jb^ 

8th  March,  the 

Newman,  on  a  former  day  in  this  term,  moved  in  arrest  «"^  of  acUon 

_  ,  was  alleged  to 

of  judgment,  on  the  ground  that,  on  the  face  of  the  re-  have  accrued  on 
cord,  it  appeared  that  the  cause  of  action  accrued  after  bruaryz—^e^d, 

no  ground  for 
arresting  the  judgment 
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1836.        the  commencement  of  the  action*    In  Ward  v.  Rich  (a)» 
Arnold       '•^'^ere  an  action  was  brought  for  taking  away  the  plaintiff's 
V-  wife^  and  keeping  her  from  him  until  such  a  day,  which 

was  some  time  e^fier  the  exhibiting  of  the  bill,  after  ver- 
dict for  the  plaintiff,  judgment  was  arrested,  because  the 
jury  must  be  intended  to  have  given  damages  for  the  whole 
time  mentioned  in  the  declaration.  In  Brasfield  v.  Lee{b), 
the  plaintiff  declared  that  the  defendant  imprisoned  him 
the  1st  October,  9  W.  3,  and  detained  him  in  prison  for 
four  months;  and  after  verdict  for  the  plaintiff,  and  entire 
damages,  judgment  was  arrested,  because  the  declaration 
being  of  Michaelmas  Term,  9  W.  3,  and  the  damages 
being  entire,  and  given  for  the  imprisonment  of  four 
months  from  the  1st  October,  it  appeared  that  the  da- 
mages were  given  for  imprisonment  after  the  action  was 
commenced.  Baker  v.  Bache  (c),  and  Hamburgh  v.  /re- 
land  {d)  are  authorities  to  the  same  effect :  and  Mr.  Ser- 
jeant Williams  says  (e) :  '^  These  cases  seem  to  establish 
this  principle,  that,  where  it  is  positively  and  expressly 
averred  in  the  declaration,  that  the  plaintiff  has  sustained 
damages  from  a  cause  subsequent  to  the  commencement 
of  the  action^  or  previous  to  the  plaintiff's  having  any 
right  of  action,  and  the  jury  give  entire  damages^  judg- 
ment will  be  arrested ;  but,  where  the  cause  of  action  is 
properly  laid,  and  the  other  matter  either  comes  under  a 
sdliceif  or  is  void,  insensible,  or  impossible,  and  therefore 
it  cannot  be  intended  that  the  jury  ever  had  it  under  their 
consideration,  the  plaintiff  will  be  entitled  to  his  judgment.** 
The  day  is  material.  The  statute  of  Jeofails  16  &  17 
Car.  2,  c.  8,  only  provides  that  judgment  shall  not  be  ar- 
rested for  a  mistake  of  time  where  the  day  has  been  once 
truly  alleged  :  here  it  is  not  once  truly  alleged.     In  Com. 


(a)  1  Vent.  103.  {d)  Cro.Jac.6J8. 

{h)  1  Ld.  Raym.  329.  (e)  2  Wms.  Saund,  171  c. 

(c)  2  Ld.  ilaym.  1382. 


TRINITY  TERM,  6  WILL.  IV.  205 

Dig.  Pleader  (C  19),  where  all  the  earlier  authorities  are  1936. 
collected,  it  is  said:  **  The  tioie  of  a  matter  charged  in  the 
declaration  ought  to  be  certainly  alleged ;  and  therefore 
in  asiumpnt,  if  the  plaintiff  omits  the  day  when  the  pro* 
miae  was  made,  it  is  bad."  [Tindal^  C.  J. — It  is  not  to  be 
assumed  that  I  admitted  evidence  of  what  occurred  after 
the  issuing  of  the  writ.]  The  Court  will  only  intend  that 
a  consistent  time  was  proved  at  the  trial  where  the  con- 
trary does  not  appear  upon  the  record — Bull  v.  Sieuh 
ard  (a),  Acton  v.  Eels  (b).  Champion  v.  Siipweih  (c), 
Dickenson  ▼•  Plaisted  {d).  Here  the  <;ontrary  does  so  ap- 
pear. 

A  rule  having  been  granted, 

Bompas,  Serjeant,  shewed  cause,  relying  upon  Stuart 
V.  Lay  ton  (e),  where  the  writ  was  issued  on  the  24th  of 
June,  and  the  slander  of  which  the  plaintiff  complained 
was  alleged  to  have  been  uttered  on  the  27th,  and  the 
Court  refused  to  arrest  the  judgment. 

The  Court  called  upon — 

Newman  to  support  his  rule. — He  repeated  the  argu* 
ments  and  re-cited  the  authorities  already  referred  to ;  and 
mentioned  in  addition,  Rol.  Abr.  792,  pi.  12. 

TiNDAL,  C.  J. — It  appears  to  me  that  no  ground  has 
been  laid  for  arresting  the  judgment  in  this  case.  The 
statute  16  &  17  Car.  2  applies  to  cases  where  a  mistake 
in  the  day  occurs,  the  day  being  material.  The  ground 
of  our  decision  here,  is,  that  the  day  is  perfectly  imma- 
terial.    This  was  determined  in  two  cases.  Cole  ▼•  Haw» 


{a)  1  Wils,  256.  (d)  7  T.  R.  474. 

(6)  Salk.  662.  (e)  Exdi.  Easter.  T.  1836. 

(c)  Sid.  307. 
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1836.  >tJfM  (a)i  where^  for  that  reasoDj  it  was  held,  on  demurrer, 
that  the  alleging  a  different  day  in  the  replication  was  no 
departure^  and  MtUthews  v.  Spicer  (b),  where  the  plaintiff 
deelared  in  assumpsit  upon  a  promise  made  36th  of  March, 
12  G.  1 ;  the  defendant  pleaded,  that,  after  the  promise, 
and  before  the  bill  filed,  vis.  on  the  3nd  April,  he  ten- 
dered the  money ;  the  plaintiff  replied,  that,  after  making 
the  promise,  seiUeeif  ISth  February,  he  filed  his  bill,  &c.: 
and,  upon  demurrer,  it  was  objected,  that,  by  the  plain- 
tiff's own  shewing,  he  had  brought  his  action  before  die 
cause  of  action'accmed ;  for,  the  promise  he  declared  on 
was  26th  March,  and  his  bill  was  filed  ISth  February, 
before.  Sed,  per  curiam:  as  the  plaintiff  would  not  in 
evidence  have  been  confined  to  the  day  in  his  declaration, 
there  is  no  reason  he  should  be  more  confined  in  pleading. 
Indeed,  if  this  was  a  note,  the  day  would  be  material,  and 
an  essential  part  of  the  agreement,  from  which  he  could 
not  vary ;  bnt,  in  the  case  of  a  common  assumpsit,  the  day 
is  alleged  only  for  form,  and  therefore  the  defendant  can- 
not confine  the  plaintiff  to  the  day  alleged  in  the  declara- 
tion. We  cannot  assume  that  damages  have  been  found 
for  a  cause  of  action  accruing  since  the  issuing  of  the  writ; 
therefore  there  is  not  that  discrepancy  upon  the  face  of 
the  record,  which  the  law  requires  before  a  judgment  is 
arrested. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 

(a)  Str.  21.  (b)  Str.  806. 
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Ranson  and  Others  v.  Dijndas  and  Another. 

JL  HE  Court  having  on  a  former  day  permitted  the  plain*  The  Court  re- 
tiffs  to  enter  up  judgment  on  the  certificate  of  the  Speaker  ^"^^  ^1?**' 
of  the  House  of  Commons,  pursuant  to  the  statute  9  Geo.  suggestion  of 
4*,  c.  92,  8.  6Sy  for  the  costs  incurred  by  the  plaintiffs  in  their  judgment, 
the  prosecution  of  a  petition  against  the  return  of  the  de-  underOie^p' 
fendants,  as  members  for  Ipswich,  the  committee  havinir  Geo.  4,  &  22, 

to  enter  up 

reported  the  opposition  of  the  defendants  to  such  petition  judgment  on 

.     1      A  •     1  m  .•  the  certificftte 

to  be  mvolons  and  vexatious —  of  die  speaker 

of  the  house  of 
commons,  for 

Sir  John  Campbell^  A.  6.,  in  order  to  take  the  opinion  costs  incurred 
of  a  Court  of  error,  moved  for  leave  to  enter  a  suggestion  iiftheprosecu- 
on  the  roll,  of  the  grounds  on  which  the  judgment  of  the  ^^n^'iMtAe 
Court  had  proceeded.  w^m  of  mem- 

He  contended,  that,  where  judgment  is  given  contrary  to 
the  course  of  the  common  law,  though  on  motion,  the  facts 
that  warrant  the  judgment  ought  to  be  suggested  on  the 
record;  as,  in  the  case  of  costs  awarded  to  a  defendant 
under  the  statute,  4>3  Oeo.  3,  c.  46,  s.  3,  where,  though 
nothing  is  said  in  the  statute  about  a  suggestion,  it  is  the 
practice  to  enter  on  the  record  a  suggestion  that  the  de- 
fendant has  been  arrested  and  held  to  bail  for  a  larger 
sum  than  the  plaintiff  had  reasonable  or  probable  cause 
for  arresting  him  for,  whereupon  the  defendant  has  judg- 
ment entered  for  his  costs.    The  omission  to  enter  such  a 
suggestion  in  that  case  would  manifestly  be  error.    So,  in 
the  case  of  a  judgment  as  in  case  of  a  nonsuit  under  14  Geo. 
2,  c.  17— Tidd's  Pr.  Forms,  273,  or  on  the  Welsh  Judi- 
cature Act — Tidd's  Pr.  Forms,  398.    So,  where  commis- 
sioners of  taxes  obtain  their  treble  costs,  a  suggestion  is 
entered  that  they  are  sued  as  commissioners.     Where- 
ever  the  judgment  entered  in  favour  of  a  party  would  be 
erroneous  but  for  a  suggestion,  a  suggestion  ought  to  be 
entered;   and  though  the  statute  in  question  gives  no 
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]8d6.         positive  directions  as  to  a  suggeslioiiy  still  it  is  necessary 
„   "    ^       to  shew  that  the  Court  had  jurisdiction.    In  the  absence 

Ranson  '' 

^''S  of  a  suggestion,  the  judgment  by  nil  dicit  would  be  a 

judgment  contrary  to  the  fact.  ITindal,  C.  J. — Suppose  the 
plaintiflfs  traverse  the  suggestion,  what  machinery  is  pro* 
vided  by  this  act  to  bring  the  question  of  fact  before  a  jury  2 
Under  the  Court  of  Conscience  Acts,  the  party  is  permitted 
to  traverse.  A  proceeding  by  consent  would  not  suffice. 
Suppose  a  case  of  perjury.]  Unless  the  act  expressly 
prohibits  a  suggestion,  the  defendants  are  clearly  entitled 
to  have  it  entered.  In  Kemp  v.  Potter  (a),  it  was  held  that 
where  the  plaintiff  in  an  action  against  a  bankrupt  makes 
his  election  to  proceed  under  the  commission,  the  defen- 
dant is  entitled  to  have  some  entry  or  suggestion,  record- 
ing the  election,  put  on  the  record :  and  in  Farr  v.  Denn  (6), 
it  was  also  held,  that,  if  an  ejectment  be  against  two,  and 
one  die  after  issue  joined,  but  before  trial,  the  death  must 
be  suggested  on  the  roll. 

TiNDAL,  C.  J. — We  should  be  happy  if  the  facts  of  this 
case  could  in  any  way  be  put  on  record,  so  as  to  bring  our 
decision  before  a  higher  tribunal ;  but  we  do  not  see  that 
any  power  is  reserved  to  us  to  pursue  the  course  sug- 
gested. The  63rd  section  enacts  *'  that  the  certificate 
of  such  amount  so  signed  as  aforesaid  by  the  speaker  shall 
have  the  force  and  effect  of  a  warrant  to  confess  judg- 
ment ;  and  the  Court  in  which  such  action  shall  be  com- 
menced shall,  upon  motion,  and  on  the  production  of  such 
certificate,  enter  up  judgment  in  favour  of  the  plaintiff 
or  plaintiffs  named  in  such  certificate,  for  the  sum  speci- 
fied therein  to  be  due  from  the  defendant  or  defendants 
in  such  action,  in  like  manner  as  if  the  said  defendant  or 
defendants  had  signed  a  warrant  to  confess  judgment  to 
that  amount*'*   We  must,  therefore,  consider  the  speaker's 

(a)  6  Taunt.  649.  {h)  1  Burr.  362. 


One  of  the  plaintiffs  haTing  died  since  Hilary  Term — 

Taffourd  applied  for  leave  to  enter  up  the  judgment 
as  of  that  term. 

Thb  Court,  however,  refused  to  interfere. 
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certificate  the  same  in  effect  as  a  warrant  to  confess  judg-  1836. 
ment  for  the  same  amount,  and  this  motion  as  a  motion  to 
set  aside  the  warrant,  and  we  must  deal  with  it  as  we 
should  with  any  other  motion  of  the  same  kind:  that 
being  done,  there  is  an  end  of  our  jurisdiction.  The  vali- 
dity of  the  warrant  being  established,  who  ever  heard  of 
going  into  an  inquiry  as  to  preceding  facts?  It  appears 
to  me  it  would  be  idle,  inoperative,  and  injurious  to  the 
rights  of  the  plaintiffs  to  put  upon  the  record  that  the 
only  effect  of  which  can  be  to  create  delay. 

Park,  J. — I  am  of  the  same  opinion.  This  is  quite  a 
novel  attempt. 

Gaselee,  J. — I  was  not  present  when  the  case  was 
argued:  but,  from  the  short  view  I  have  had  of  the  matter, 
I  see  nothing  in  the  statute  to  warrant  me  in  opposing  the 
opinion  of  the  rest  of  the  Court. 

Rule  refused. 


WORTHINGTON  V.  WiGLEY. 

JLlEBT  on  bond. — Miller,  on  a  former  day,  obtained  a  The  omission  to 
rule  nisi  for  a  new  trial,  on  the  ground  of  a  variance  be-  {{J^^^^^*^^ 
tween  the  issue  delivered  and  the  roll.     The  variance  Mveredthe 

dates  of  the 

complained  of  was,  that,  in  the  issue  delivered,  the  plead-  pleadings,  con- 
stitutes a  va- 
riance of  which 

the  defendant  is  entitled  to  avail  himself  after  trial,  and  the  roll  is  made  up,  although  the  dates 

appear  on  the  toll. 

VOL.  v.  P  D.  P.  C. 
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1886.        iDgB  were  not  dated  (a),  but  the  proper  dates  were  stated 

WoRTHisoTOM  ^^  ^^^  ^^^^'  At  the  trial,  no  counsel  appeared  on  the  part 
V.  of  the  defendant,  and  a  verdict  was  taken  for  the  plaintiff 

for  thd  debt  on  the  record,  and  one  shilling  damages. 

Aicherley,  Seijt.,  shewed  cause. — The  question  is,  whe- 
ther the  omission  to  transcribe  the  date  of  the  pleas  into 
tbe  issue  deliyered  to  the  defendant,  is  such  an  objection 
as  to  render  the  deliyery  of  the  issue  a  nullity.  Tbe 
defendant  must  know  when  he  pleads.  [TifuHal,  C.  J« 
— The  defendant  must  equally  know  what  he  pleads: 
you  might  as  well  say,  that  the  omission  of  the'  pleas 
altogether  would  be  immateriaL  The  date  of  the  plea 
might,  in  many  cases,  become  very  material.]  The  rule 
requires  the  insertion  of  the  date  for  the  information,  not 
of  the  party  pleading,  but  of  his  opponent;  and  it  requires 
the  date  to  be  entered  on  the  record,  which  has  been  done 
here.  It  is  not  in  terms  required  in  the  issue  delivered. 
The  defendant  should,  at  all  events,  have  returned  the 
issue,  instead  of  suffering  the  plaintiff  to  go  on  and  incur 
expense. 

MiUer,  in  support  of  his  rule,  was  stopped  by  the 
Court. 

TiNDAL,  C.  J. — The  simple  question  here  is,  whether 
or  not  there  is  any  variance  between  the  issue  delivered 
and  the  roll,  which  the  defendant  has  a  right  to  stand 
upon.  The  issue  must,  no  doubt,  be  a  faithful  transcript 
of  the  pleadings.  The  rule  referred  to,  requires  that  **  every 
pleading,  as  well  as  the  declaration,  shall  be  intitled  of 
the  day  of  the  month  and  year  when  the  same  was  pleaded, 
and  shall  bear  no  other  time  or  date ;  and  every  dectara- 


(a)  1  Reg.  Gen.  Hilary  Term,  4  Will  4,  (Pleading  Rides),  Ant^ 
Vol.  2,  p.  313. 
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tbn  and  other  pleading  shall  also  be  entered  on  the  re-        1836. 
cord  made  up  for  trial,  and  on  the  judgment-roily  under  ^^    ^  moton 
the  date  of  the  month  and  year  when  the  same  respec-  v. 

tivefy  took  place,  and  without  refeiwnoe  to  any  ether  time 
or  date,  unless  otherwise  specially  ordered  by  the  Court 
or  a  Judge."  The  omim9n  to  state  the  true  date  would 
clearly  be  such  an  irregularity  that,  if  it  occurred  in  the 
record  itself,  might  be  complained  of  at  any  time.  The 
issue  is  all  that  is  communicated  to  the  defendant  before 
the  trial.  The  objection  certainly  is  one  of  a  very  cap- 
tious nature ;  but  still  qm  thftt.  the  p^yr^  had  an  undoubted 
right  to  insist  upon. 

The  rest  o^the  Courts  ooncurring^-t 

Rule  absolute,  the  defendant  undertaking  to  ac- 
cept short  notice  of  trial  for  the  next  Sittings. 


END  OF  TRINITY  TERM. 


P« 


SIS 


KING'S  BENCH  PRACTICE  COURT. 


iBUdftaelmas  ^etm, 


IN  THE  SEVENTH  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


ilB 


MICHAELMAS  TERM,  1836. 


RE6ULA  6ENERALIS. 

XT  is  Ordered,  that,  from  and  after  the  last  day  of  this 
Term,  all  rules  upon  sheriffs,  other  than  tbe  sheriffs  of 
London  and  Middlesex,  to  return  writs  either  of  mesne  or 
final  process,  and  rules  to  bring  in  the  bodies  of  defen- 
dants, be  eight  day  rules  instead  of  six  day  rules. 

Denman,  W.  Bolland. 

n.  c.  tindal.  j.  b.  bosanquet. 

Abinger.  E.  H.  Alderson. 

J.  A.  Park.  J.  Patteson. 

J.  LiTTLBDALB.  J.  GuRNBY. 

S.  Gasbleb.  J.  Williams. 

J.  Vaughan.  J.  T.  Coleridge. 

J.  Parke. 
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1836. 

Dob  iL  Wattb  v.  Rob. 

MMfOGERS  applied  for  a  rule  to  shew  cause  why  the  itisimmaterua, 
tenant  should  not  gire  the  undertaking,  and  enter  into  the  don  under  the 
recognicances  required  by  1  Geo.  4,  c.  87,  s.  1.   The  only  \^  ?*Siauiie*^' 
peculiarity  in  the  case  was,  that  the  tenant  was  under-les-  lewor  of  the 

i_     1  i»    1^        1   .     .^  pUintlfflsihe 

see  to  the  lessor  of  the  plaintiff.    That,  however,  it  was  original  leMee, 
presumed  was  immaterial,  for  although  the  lessor  of  the  ^,  tui^ie^. 
plaintiff  was  the  original  lessee,  as  between  him  and  the 
tenant,  the  latter  held  under  a  lease  sufficient  to  bring  the 
case  within  the  terms  of  the  statute. 

Littledale,  J. — I  think  that  makes  no  difference.  You 
may  therefore  take  your  rule  as  prayed. 

Rule  granted  (a), 
(a)  See  I>ie  d.  Tindal  v.  iioe,  Ante,  Vol.  I,  p.  143. 


Ex  parte  Strong. 

JSeWELL  applied  for  a  writ  of  habeas  corpus,  directed  The  Court  of 

to  the  keeper  of  Ilchester  gaol,  for  the  purpose  of  bringing  {^  ^i^^' 

the  applicant  into  the  Ecclesiasical  Court  of  Wells,  to  purge  "®* ««»»'  *  ">*• 

himself  of  a  contempt  of  that  Court  by  performing  such  fur-  a  defendant  out 

ther  penance  as  that  Court  should  direct.    The  defendant  wru^  Mnta-* 

was  in  the  custody  of  the  keeper  of  the  gaol,  under  a  writ  ^^^^^f 

de  contumace  capiendo,  issued  in  pursuance  of  53  Geo.  3,  doing  penaooe 

Dttfore  an  Bcclo* 

c  127, 8. 1.    That,  act  of  Parliament  substitutes  in  certain  .iuticai  Court, 
cases  the  writ  de  contumace  capiendo  for  that  of  de  ex-  ]||^cha!^-^ 
communicato  capiendo,  and  directs  that  such  writ  shall  ceUor  wiu. 
issue  out  of  the  Court  of  Chancery  on  a  significavit  from 
the  Ecclesiastical  Court.     It  is  directed  to  the  sheriff, 
commanding  him  to  take  the  body  of  the  contumacious 
person,  and  to  keep  him  until  he  shall  have  made  satis- 
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1836.         faction  for  his  contempt.     The  writ  being  issued,  it  is  di- 
\  "^    ^      rected  to  be  read  in  Court,  and  afterwards  inroUed  in  the 

Ez  parte 

Strong.  Court  of  King's  Rench.  If^  afterwards,  the  contumacious 
person  submits  himself^  and  purges  his  eontempt,  a  libeYAte 
is  issued  by  the  Court  towards  which  the  contempt  has 
been  committed,  and  directed  to  the  sheriff,  gaoler,  or  other 
officer  in  whose  custody  he  was,  and  thereupon  the  pri- 
soner is  discharged.  In  the  present  case  the  contuma- 
cious person  was  desirous  of  submitting  himself,  and  per- 
forming the  penance  enjoined;  but,  being  in  custody,  it 
was  impossible  for  him  so  to  do.  The  present  application 
was  therefore  made  to  this  Courts  as  having  a  general 
supervision  of  all  inferior  Courts,  and  also  as  having,  un- 
der the  language  of  the  statute,  jurisdiction  over  the 
writ  itself,  and  all  proceedings  under  it.  If  the  applica- 
tion was  not  granted,  it  would  amount  to  a  sentence  of 
perpetual  imprisonment* 

LiTTLBDALB,  J. — The  writ,  it  appears,  issues  out  of 
Chancery  on  the  significavit  to  that  Court.  I  do  not 
therefore  see  how  this  Court  can  interfere  with  the  cus- 
tody of  a  person  who  is  in  custody  under  the  process  of 
another  superior  Court.  I  therefore  will  not  grant  the 
AppUcatbUk  You  naAy,  if  you  choose,  renew  it  in  the  full 
Court. 

Rule  reftised. 

Setoell  did  not  renew  his  motion  In  the  full  Court,  bsit 
Applied  to  the  Court  of  Chancery,  where  the  Londl  Chan- 
cellor granted  his  appHoation,  ezpi^eesing  an  o|>inioti  Ihat 
the  jurStdictidn  of  the  Court  of  Chancery  and  that  of 
thte  King's  Bench  Was,  in  this  matter,  eoneurrent. 
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Johnson  v.  Fry. 

JMANSEL  moved  for  leave  to  enter  up  judgment  on  The  Court 

an  old  if'arrMit  of  attorney.     The  affidavit  on  which  he  ment  to  be 

moved  stated,  that  the  defendant  had  been  seen  alive,  ^5°wti^n" 

two  or  three  days  before  the  first  of  March  last,  in  New  of  attorney,  the 

,     .  applicttioD  be- 

South  Wales.     The  person  making  the  affidavit  had  ar*  ing  made  on 

rived  in  England  in  the  month  of  September  last.   As  the  yember,1n  m- 

doctrine  of  relation  was  abolished  by  3  Reg.  Gen.  H.  T.  ^!'"*'»i'lT' 

•^  o  although  the  de- 

4Will.  4,  (Practice  Rules)  (a),  by  which  judgments  were  fendant  had  not 
only  to  have  relation  to  the  day  on  which  they  were  signed,  ^joee  two  or 
the  length  of  period  which  had  elapsed  since  the  party  fo^T^he'^tof' 
bad  been  seen  alive,  was  immaterial.     He  cited  Fursey  v.  March  i^re^out, 
PUiingtan  (6),  where  the  defendant  had  been  seen  alive  ji^^w  South 
ID  the  month  of  September  previous  to  the  Hilary  Term  Wales. 
in  which  the  application  was  made :  the  defendant  was 
then  in  the  West  Indies.    That  case  was  before  the  late 
rule,  and  consequently  before  the  doctrine  of  relation  was 
abolished.  Additional  force,  therefore,  was  to  be  attached 
to  the  observations  of  Mr.  Justice  Parke,  who  granted  the 
application.     His  Lordship  said,  **  I  think  that  will  do,  as 
from  the  distance  no  one  can  make  an  affidavit  of  the  de- 
fendant being  alive  within  the  term,  nor  can  you  receive 
a  letter  from  him  dated  within  the  term.    You  may  there* 
fore  take  a  rule  for  judgment;  and  if  it  turns  out  that  he 
was  not  alive  within  the  term,  his  representative  may  apply 
to  set  it  aside."    On  the  authority  of  this  case,  it  was  con- 
ceived that  sufficient  materials  had  been  laid  before  the 
Court  to  induce  it  to  allow  judgment  to  be  entered  up. 

LiTTLBPALB,  J.— I  feel  some  doubt  whether  the  rule 
ought  to  be  granted.  I  will  therefore  take  the  opinion  of 
the  other  Judges. 

Cur.  adv.  vult. 

(a)  Ante,  Vol.  2,  p.  313.  (b)  Ante,  Vol.  2,  p.  462. 
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1836.  LiTTLEDALE,  J. — I  have  spoken  to  the  other  Judges, 

and  we  think  you  may  take  your  rule. 

Rule  granted  (a). 

(a)  See  HapUy  y.  Thornton,  2  D.  been  alive  in  August  prenons,  in 

&  R.  12,  where  the  application  was  New  South  Wales,  and  the  Court 

made  on  the  7th  November,  and  granted  the  application, 
the  defendant  was  shewn  to  have 

A^  ^jk^^^^  J^*^  /•,46i.«*f ^^-ui;.  ^.-^^^  Jt4>^. 

Strike  9.  Blamchard. 

In  an  affidavit  -UOGGINSi  in  shewing  cause  against  a  rule  in  this  case, 
byanattorney'i  objected  to  the  affidavit  on  which  the  rule  had  been  ob- 

derk,  it  b  un-  *    . 

necessary  for  tained,  on  the  ground  that  the  deponent  was  not  suffi- 
own  residence,  ciently  described.  He  stated  himself  to  be  the  clerk  of 
of  hU  master!"*  the  attorney ,  whose  name  and  residence  were  given^  but  the 

residence  of  the  clerk  was  not  given.  This,  it  was  sub- 
mitted>  was  not  a  sufficient  compliance  with  the  rule  of 
Court  (a),  which  required  the  addition  of  every  person 
making  an  affidavit  to  be  inserted  therein. 

r 

LiTTLEDALE,  J. — That  IS  Sufficient,  aa  the  residence  of 
the  attorney  is  given.  It  is  unnecessary  to  give  the  resi- 
dence of  the  clerk. 

Hoggins  then  proceeded  to  shew  cause  on  the  merits. 
(a)  1  Reg.  Oen.  H.  T.  2  W.  4>  s.  5«  ante,  Vol.  1,  p.  184. 


Jones  v.  Rbade. 
(Before  the  Four  Judges.) 

It  is  competent    tfOHN  JERVIS  moved  for  a  rule  to  shew  cause  why  the 
nlltfttS^  verdict  in  this  case,  found  for  the  defendant,  should  not  be 

of  nunqaam  in- 
debitatus, to 
prove  a  contract,  by  which  he  is  liable  only  to  a  portion  of  the  plaintiff's  demand. 

In  an  action  for  an  attoryy's  bill,  the  defendant  may,  after  a  payment  into  Court,  shew 
that  the  work  was  to  be  done  for  costs  out  of  pocket,  and  not  for  an  attorney's  accustomed  fees  and 
charges. 
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8et  aside,  and  one  entered  for  the  plaintiffi  pursuant  to  1836. 
leave  reserved  by  the  learned  Judge,  Vaughan,  B.,  who 
tried  the  cause  at  the  last  Chester  Assises.  It  was  an 
action  of  debt;  and  the  declaration  alleged  the  defen- 
dant to  be  indebted  in  the  sum  ot95L  for  "  work  and  labour 
of  the  plaintiff  done  and  performed  as  the  attorney  and 
solicitor  of  and  for  the  defendant,  and  upon  his  retainer 
and  at  his  request,  and  for  fees  due  and  of  right  payable  to 
the  plaintiff  in  respect  thereof,  and  for  joumies  and  other 
attendances  about  the  defendant's  business,  and  at  his  re- 
quest.** There  was  also  a  count  for  money  paid,  and  on 
an  account  stated.  The  plea  of  the  defendant  was,  never 
indebted,  except  as  to  281.  2s.  8c/.;  as  to  15/.,  parcel  of  the 
281.  2s.  8d.,  a  set-off;  and  as  to  the  residue,  a  payment  of 
that  sum  into  Court.  The  plaintiff,  as  to  the  set-off,  en- 
tered a  nolle  prosequi,  and  took  the  13/.  2s.  8d.  out  of 
Court,  alleging  the  defendant  to  be  indebted  to  him  in  a 
further  sum  beyond  the  281.  2s.  8c/.  At  the  trial,  the 
plaintiff  proved  a  claim  of  95/.,  the  amount  of  costs  in  an 
action  of  ejectment  brought  at  the  instance  of  the  de- 
fendant, but  in  which  he  failed.  On  the  part  of  the  de- 
fendant it  was  proposed  to  prove,  that  the  plaintiff  had 
undertaken  the  cause  on  the  terms,  that,  if  he  failed,  he 
was  only  to  charge  the  amount  of  costs  out  of  pocket. 
This  defence,  it  was  contended,  could  not  be  given  in  evi- 
dence in  the  present  state  of  the  pleadings,  but  it  was  ad- 
mitted that  the  sum  of  281.  2s.  Sd.  exceeded  the  amount 
of  costs  out  of  pocket.  The  learned  Baron  was  of  opinion 
that  the  evidence  was  admissible,  and  accordingly  the  de- 
fendant had  a  verdict.  Leave  was  then  given  to  make 
the  present  motion,  and  if  the  Court  should  be  of  opinion 
that  the  evidence  was  inadmissible,  a  verdict  was  to  be 
entered  in  favour  of  the  plaintiff  for  the  excess  of  his  claim 
beyond  281.  2s.  8d. 

J.  Jervu  now  contended,  on  the  authority  of  Edmunds 
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I8K  ▼.  Harris  (a),  that  the  def^^dant  ceuld  not,  under  the 
pliea  of  nunquatn  Indebitatus,  shew  a  contract  by  which  he 
vms  only  to  make  a  payment  to  a  particular  extentj  in** 
stead  of  that  claimed  in  the  declaration,  [Lord  Denman, 
Cw  J. — ^Thalt  case  has  been  over-ruled  (6).]  «/•  Jertis»  con- 
tended, that  the  payment  of  money  into  Court  admitted 
the  contract  as  laid  by  the  plaintiff  in  his  declaration* 

Lord  DsNif  AN,  C.  J. — The  payment  into  Court  only  ad- 
mits that  something  is  due  from  the  defendant,  but  that  may 
be  under  a  different  contract  from  that  alleged  by  the  plain- 
tiff.    If  it  is,  the  defendant  may  shew  it. 

Patteson,  J. — It  appears  to  me,  that  the  fallacy  of  the 
argument  on  the  part  of  the  plaintiff  is,  in  assuming  that 
work  done  by  an  attorney,  as  an  attorney,  must  have  been 
at  the  usual  rate  of  fees  and  charges,  and  therefore  that 
a  payment  into  Court  admits  a  contract  to  pay  for  that 
work  at  the  usual  rate  of  fees  and  charges;  whereas  the 
work  might  have  been  done  under  a  special  contract. 

Williams,  J.  and  Coleridge,  J.,  concurred. 

Rule  reAised  (c). 

(a)  2  A.  ^  £.  414.  p.  90 ;  Alexander  y.  Gardner,  1  N. 

(6)  lA  Hasddeh  v.  Staffs  T.  T.  G.  671 ;  Coutmt  v.  Paddon,  aatte, 

last,  not  yet  reported.  VoL  4,  p.  488. 
(c)  See  Jonei  v.  Nann^,  Aote, 


Pi 


£x  parte  Clifton. 


The  Court  win  JTETERSDORFF  moyed  for  a  rule  to  shew  cause  why 

not  iummarUy 

oompei  an  at-     an  attorney  of  the  Court  should  not  pay  to  a  Mr.  Clifton 
money,  pwitt-    ^^^  ^"^  ^^  ^''*  pursuai)t  to  his  undertaking,  whtch  had 

ant  to  hia  un- 
dertaking to  indemnify  against  costs,  in  an  action  wliere,  at  his  instance,  a  party  has  allowed  hia 
name  to  be  used  at  a  plaintiff;  withoutany  interest  in  the  matter. 
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been  giTen  under  the  circunuitancet  disclosed  in  the  affi-  183& 
daTit  of  the  applicant.  It  appeared  that  an  action  of  ^^  ^^ 
ejectment  was  brought  ff6mi6  time  stAce  for  the  recovery  of  Clipton . 
certain  premises,  and,  for  the  purposes  of  the  action^  it 
became  necessary  to  make  use  of  Mr.  Clifton's  name  as 
one  of  the  lessors  of  the  plaintiff.  This  Mr.  Clifton  re- 
fused to  allow,  as  he  claimed  no  real  interest  in  the  pre« 
mises.  The  attorney  who  conducted  the  action  then 
offered  his  undertaking  as  an  indemnity  against  the  costs, 
in  case  of  failure.  This  was  accepted,  and  Mr.  Clifton's 
name  used.  The  action  was  unsuccessful ;  the  defendant 
taxed  his  costs,  and  Mr.  Clifton  was  taken  in  execution 
for  their  amount.  In  order  to  obtain  his  liberation,  he 
gave  a  warrant  of  attorney  as  a  security  for  their  payment. 
The  object  of  the  present  application  was  to  compel  the 
attorney  to  fulfil  his  undertaking,  which  he  had  given  by 
way  of  indemnity  to  Mr.  Clifton. 

LiTTLEDALE,  J. — Then,you  must  bring  an  actioA  against 
^im  on  his  contract  of  indemnity.  This  is  a  very  different 
case  from  those  in  which  the  Court  has  been  in  the  habit 
of  interfering  summarily  against  atttomeys.  The  utmost 
extension  of  that  power  was  in  the  case  d  The  matter  of 
JitUn  (a).  There,  the  Court  interfered  because  the  em- 
ployment of  the  attorney  was  so  connected  with  his  pro- 
fessional character  as  to  afford  a  presumption  that  his  em- 
ployment was  in  consequence  of  that  character;  and  there 
he  was  compelled  hi  a  summary  way  to  execute  the  trust 
reposed  in  him.  But  that  was  a  very  different  case  from 
an  indemnity.  It  is  not  because  he  is  an  attorney  that 
therefore  he  is  to  be  compelled  summarily  to  perform  his 
contract  of  indemnity.  The  proper  course,  it  appears  to 
me,  is,  to  bring  an  action  on  his  contract  of  indemnity. 

Rule  refused, 
(a)  4  fi.  &  A.  47. 
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1886. 

HoLLiNo*8  Bail. 

^    ^  OHN  JERVIS  applied  to  be  permitted  to  justify  bail, 

lidence  miist  notwithstanding  a  defect  in  the  notice.     In  it  was  stated 

MterauM  that  ^^  residence  of  the  bail  for  the  last  six  months;  but  the 

which  he  haf  notice  did  not  go  on  to  state  that  he  had  been  "  resident 

occapied  "ibr  ^        ^ 

theiuttiz  there  for  the  last  six  months.*'  This  statement,  he  sub- 
the  Court  will  tnitted,  was  not  necessaryi  as  it  would  be  presumed  by  the 
Ih!lmlre"i^  Court  that  the  b«l  had  complied  with  the  rule,  unless  the 
ipentofhisre-    contrary  was  shewn  by  the  plaintifF.     He  cited  an  anony- 

mous  case  from  1  Dowling  s  Practice  Cases  (a),    where 
Taunton,  J.,  expressed  an  opinion  to  that  effect. 

# 

LiTTLEDALE,  J. — 1  do  not  agree  with  that  decision.  I 
think  that  the  statement  omitted  ought  to  be  introduced 
into  the  notice,  pursuant  to  the  directions  of  S  Reg.  Gen. 
T.  T.  1  Will.  4(6).       You  may,  however,  take  time  to 

amend. 

Rule  accordingly. 

(a)  Ante,  Vol.  1,  p.  160.  {h)  Ante,  Vol.  1,  p.  103. 


Brown's  Bail. 

Thende  1  Regi  M.ANSEL  opposed  bail,  who  had  justified  pursuant  to 
WUL  4,'i.  6,  M  3  Reg.  Gen.T.  T.  1  Will.  4  (a),  by  making  an  affidavit  of 
of  d^n«l°°  sufficiency.  His  objection  was,  that  the  addition  of  the 
appUet  to  affi-    bail  had  not  been  given.     He  submitted  that,  as  the  lan- 

davitt  of  luffi- 

dency  made  by  guage  of  1  Reg.  Gen.  H.  T.  ^  Will.  4,  s.  5(6)  was  general, 
to  3  liegl^n.    t^A^  *'  ^^^  addition  of  every  person  making  an  affidavit 

T.  T.  lWiU.4; 

and,  therefore, 

if  it  is  omitted,  the  affidavit  must  be  amended,  and  the  defendant  will  not  be  entitled  to  the  cotta 

ofjiutificarion. 

(a)  Ante,  Vol.  1,  p.  103.  (i)  Ante,  Vol.  1,  p.  184. 
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iball  be  inserted  therein/*  and  therefore  must  apply  to        1836. 
affidavits  made  by  bail,  pursuant  to  the  rules  of  Trinity      browh'i 
Term,  1  Will.  4.  ^^ 

Fitzkerhert  appeared  in  support  of  the  bail. 

LiTTLBDALE,  J. — I  think  the  rule  of  Hilary  Term,  2 
Win.  4,  applies  to  affidavits  made  by  bail  pursuant  to  the 
rule  of  Trinity  Term,  1  Will.  4.  The  affidavit  may  be 
amended,  and  the  bail  be  allowed  to  justify;  but  the  de- 
fendant will  not  be  entitled  to  his  costs  of  justification. 

Rule  accordingly* 


Stocks  and  Another  v.  Willes. 

MjOWUNG  moved,  on  the  5th  of  November,  for  leave  TbeCoort 
to  sign  judgment  on  an  old  warrant  of  attorney.    The  menttotera- 
affidavit  on  which  he  moved  stated  that  the  defendant  had  ^  ""^  ^« !? 

oiawamnt  oi 

been  seen  alive  on  the  30th  of  September  previous.    He  attomey  on  the 

dted  Watts  v.  Berry  (a).    In  that  case  the  Court  allowed  the  defendant' 

judgment  to  be  entered  up  on  an  old  warrant  of  attorney  ^„  ^^     ^ 

on  the  17th  of  May,  although  the  defendant  had  not  been  ^°^  ^ 

seen  alive  since  the  23rd  of  April  previous.  prerious  Sep- 

tember. 

LiTTLEDALE,  J. — I  think  the  affidavit  is  sufficient  to 
entitle  you  to  enter  up  judgment  on  the  warrant. 

Rule  granted. 
(a)AnCe,  VoL4,p.  44. 
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1836. 


The  Court  will 
not  allow  a  de- 
feodant,  who 
is  oat  of  em- 
tody,  to  be 
bailed  before  a 
magiBtnte  in 
the  country, 
but  he  muit 
surrender  in 
Court  in  order 
to  be  bailed. 


Rex  9.  Wren. 

JolOQGINS  upplied  for  a  writ  of  certiorari  to  remove 
certain  depositions  taken  before  the  coroner,  together 
with  the  inc|uisition  on  a  charge  qf  qian^aughter  against 
the  defendant  The  object  of  the  application  was,  th^t 
the  defendant  might  be  admitted  to  haiL  It  |i,ppeared 
that  the  coroner  had  issued  his  warrant  against  the  defen- 
dant^ but  that  be  had  not  been  taken  upon  it*  It  was 
abo  sought  to  make  it  part  of  the  terms  of  the  rulci  that 
the  defendant  should  be  admitted  to  bail  before  a  magis- 
trate,  in  order  to  avoid  his  being  compelled  to  go  into 
custody. 


LtTTLEDALB,  J. — (After  consulting  with  Mr.  Robinson, 
of  the.  Crown  Offioe)-r-Tbat  part  of  the  rule  oaiinot  be  in- 
troduced, as  the  defendant  is  not  in  custody*  In  order 
to  do  that,  be  must  suriDender.  If  he  were  in  custody 
already,  it  flight  be  majie  part  of  the  rale  that  ke  should 
be  hidled  before  a  magistrate  in  the  country.  If  ke  does 
uo^  surrender,  what  ie  to  become  of  him  between  the. 
lime  of  the  Court  taking  into  oonaid^ration  the  depoM- 
tions  and  inquisition  an4  the  time  o£  bailing  biiis?>  This 
might  enable  him  to  try  the  experiment  of  having  the  in- 
quisition and  depositions  examined  by  the  Court :  then, 
if  the  CouTt  should  be  of  opinion  that  be  ought  to  be 
bailed,  he  would  give  bail ;  but,  if  the  Court  should  be  of 
opinion  that  he  ought  not  to  be  bailed,  then  of  course  he 
would  not  come  into  custody.  You  may  take  the  rule  for 
the  certiorari,  but  without  the  introduction  of  the  term 
you  mentioned. 

Rule  accordingly. 
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1836. 

Griffiths  and  Others  r.  A'ithony  and  Wife. 
(£^or«  the  Four  Judges.) 

\j^HILTON  shevred  cause  against  a  rule  nisi  obtained  by  if «  ConiUtory 

,       Court  proceed! 

F.  Williams,  for  a  prohibition  to  be  directed  to  the  to  bear  exoep- 
Consistory  Court  of  the  Bishop  of  St.  David's,  prohibiting  ^toiy,*ex^' 
them  from  further  proceeding  in  the  above  suit.    From  the  *>>wted  by  aa 

*^  *  executor,  a 

aflSdavits  it  appeared,  that  the  female  respondent,  Margaret  proUbiHon 
Anthony,  on  the  4th  of  June,  1819,  took  out  letters  of 
administration  to  her  father's  will,  and  afterwards  married 
the  male  respondent.  In  the  month  of  January,  1835,  the 
two  respondents  were  cited  to  the  Consistory  Court  of 
the  Bishop  of  St.  David's,  at  Carmarthen,  to  exhibit  and 
bring  into  the  registry  of  the  said  Court  a  true  and  perfect 
inventory  and  schedule  of  the  testator's  personal  property, 
at  the  instance  of  certain  legatees  named  in  the  will.  The 
respondents  accordingly  appeared,  and  on  the  15th  of 
April  last,  exhibited  in  the  registry  of  the  Consistory 
Court  an  inventory  of  all  the  effects  of  the  testator  be- 
queathed to  the  female  respondent,  subject  to  the  several 
legacies  therein  mentioned,  and  also  an  account  of  pay- 
ments and  disbursements  made  by  her  on  account  of  the 
testator's  estate.  On  the  ^nd  of  June  last  the  legatees, 
David  Griffiths  and  others,  as  parties  agent  in  the  suit, 
filed  certain  exceptions  to  the  inventory  and  account.  The 
respondents  filed  their  answer  to  the  exceptions,  and  the 
cause,  having  been  set  down,  came  on  for  hearing  before 
the  presiding  judge  on  the  9th  of  December  last.  The 
farther  hearing  of  the  cause  was  adjourned  until  the  Slst 
of  December,  in  order  to  examine  witnesses  and  take  evi- 
dence as  to  the  emblements  belonging  to  the  testator- 
Witnesses  were  examined,  and  the  Court  ultimately  pro- 
nounced a  decree  declaring  the  inventory  and  account  to 
be  false,  imperfect,  and  fraudulent;  and  r^uired  the  res- 
pondents to  pay  the  costs  of  the  proceedings  in  the  case. 
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1836.         It  also  appeared  that  the  evidence  bad  been  taken  by  con- 
Q    "  sent  viva  voce;  and  that  the  respondents  had  applied  for 

«•  permission  to  amend  their  inventory.      Chilton  admitted, 

that,  if  the  case  of  Henderson  v.  French  (a)  was  to  be 
considered  as  unimpeached,  it  was  difficult  to  answer  the 
present  application.  That  was  a  rule  for  a  prohibition 
to  the  Consistory  Court  of  Carlisle,  enjoining  it  not  to 
proceed  to  hear  exceptions  to  an  inventory  exhibited  by 
the  executrix.  The  Court  was  of  opinion,  that,  as  the  sta- 
tute of  21  Hen.  8,  c^  5,  s.  4,  directed  the  executor,  for  the 
security  of  creditors  and  legatees,  to  make  an  inventory,  to 
be  deliviered  to  the  bishop  or  ordinary,  and  that  no 
bishop  or  ordinary  should,  under  pain  of  lOL,  refuse  to 
take  such  inventory  ;  his  office  was  merely  ministerial  to 
receive  it  when  tendered:  if  the  statute  had  intended 
more,  it  would  have  so  said.  But  although  this  case  had 
been  so  decided,  a  different  practice  prevailed  in  the  Ec- 
clesiastical Courts ;  for,  it  was  stated  in  Mr.  Williams's 
able  book  on  executors  (A),  *' Notwithstanding  these  de- 
cisions of  the  Court  of  King's  Bench,  it  has  always  been, 
and  still  continues,  the  practice  of  the  Prerogative  Court 
of  Canterbury  to  entertain  objections  to  inventories.*'  For 
this  the  learned  author  cited  a  variety  of  authorities  in  a 
note.  But  he  submitted  that  the  respondents  had  waived 
the  objection  now  sought  to  be  taken,  by  applying  for 
leave  to  amend  their  inventory.  The  present  rule  ought 
therefore  to  be  discharged. 

V.  Williams,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Dbnman,  C.  J. — ^It  appears  to  me  that,  on  the 
authority  of  the  case  of  Henderson  v.  French,  the  pre- 
sent rule  ought  to  be  made  absolute.     I  also  think  that 

(a)  6  Mau.  &  Sel.  406.  (b)  Vol.  %  p.  646. 
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nothing  which  has  taken  place  amounts  to  a  waiver  of  1836. 

the  objection  to  the  proceedings  of  the  Ecclesiastical  qi^^piyhb 
Court 


AVTHOHT. 


Pattbson,  J.i  Williams,  J.,  and  Coleridgb,  J.,  con- 
curred» 

Rule  absolute. 

See  1  WiU. 4, c. 21,  88. 1  & 2,  for    in  prohibitioD,  and  2  Dowlings 
tlie  modem  mode  of  proceeding    Statutes,  p.  37. 


Dob  d.  Finch  r.  Rob. 

Jl  OMLINSON  applied  for  judgment  against  the  casual  An  acknow- 
ejector.     The  affidavit  on  which  he  moved  stated  that  tenanHnpos- 
the  declaration  had  been  left  with  a  servant  at  the  pre-  'f***^"  *^*' 

^         uie  coiDmence- 

mises  in  question,  and  that  the  wife  of  the  tenant  had  ac-  ™^°^  ^^  ^^ 
knowledged  the  receipt  of  it  on  the  day  before  term,  declaration  hat 
The  affidavit  went  on  to  state^  that,  since  the  commence-  ^^ds  is  not 
ment  of  the  term,  the  husband  had  acknowledc^ed  the  re-  »»««««>/ «\cp 

°  for  a  rule  nisi 

ceipt  of  the  declaration,  but  had  declined  stating  when  it  for  judgment 
had  come  to  his  hands.  ca«uai  ejector, 

unlesathe  ac- 
knowledgment 

LiTTLBDALE,  J. — I  think   that  will  not  do.      You   must    »  that  lie  re- 
ceived it  before 
prove  your  case.  •  term,  although 

the  wife  ac- 
knowledges that 

Tomlinsan  then  applied  for  a  rule  nisi,  on  the  autho-  i^  <»™<^  ^o  ^^^ 

hands  on  the 

rity  of  Doe  v.  Roe  (a),  where  the  service  of  the  declara-  day  before 
tion  was  by  leaving  it  with  the  daughter  of  the  tenant  in   ^  ™' 
possession,  the  latter  being  confined  by  indisposition,  it 
being  sworn  that  the  daughter  acknowledged  the  receipt 
of  the  declaration,  and  that  she  had  read  it  over  and  ex- 
plained it  to  her  mother  before  the  essoign  day  of  the  term, 

(a)  1  D.  &  R.  12. 
VOL.  V.  .  Q  D.  P.  a 
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CASKS  IM  THE  PRACTICB  COURT,  K.  B. 
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The  Court  there  held  that  serrice  to  be  eaffident  for  a 
rule  nisi  for  judgment  against  the  casual  ejector. 

LiTTLEDALB,  J. — I  think  you  are  not  even  entitled  to 
a  rule  nisi. 

Rule  refused* 


The  Court  wiU 
not  oompel  an 
attorney  to 
anitrer  the 
matten  in  the 
affidavit,  merely 
because  he  baa 
hired  insuffi- 
cient bail  to 
Justify  in  an 
acdon. 


Clifford  v.  Parker. 

JSUTT  moved  for  a  rule  to  shew  cause  why  the  rule  for 
the  allowance  of  the  bail  in  this  case  should  not  be  set 
aside,  and  a  new  writ  of  capias  issue,  on  the  ground  of  the 
insufficiency  of  the  bail,  and  that  the  attorney  should  an- 
swer the  matters  in  the  affidavit.  The  reason  for  en^ 
grafting  the  last  term  on  the  rule  was,  that  he  had  hired 
the  bail  in  question  with  a  sum  of  IL  to  justify. 


LiTTLBDALE,  J. — ^I  do  uot  thbk  that  is  sufficient  to 
authorize  me  in  directing  the  attorney  to  answer  the 
matters  in  the  affidavit.  As  to  that  part,  therefore^  no 
rule  can  be  granted. 

Rule  refused. 


Doe  d.  Jones  v.  Roe. 

^  ^.  JSALL  moved  for  judgment  against  the  casual  ejector. 
The  affidavit  on  which  his  application  was  founded  did 
not  state  in  terms  that  the  person  on  whom  the  declara- 
tion had  been  served,  was  '*  tenant  in  possessioti,"  but  it 
disclosed  a  number  of  faots  which  cleariy  shewed  that  the 
person  on  whom  the  service  had  been  effected  was  in 


In  order 
tab  Judgment 
against  the 
casual  Rector, 
it  js  necessary 
to  swear  to  a 
service  on  the 
"  tenant  in  pos- 
session;" it  is 
not  sufficient  ,  ,  rv^«      ^  <•    i         i  * 

to  swear  toser-  reality  the  tenant  m  possession.  The  lessor  of  the  plain* 
in  who*a^'"  tiff  would  be  in  some  difficulty  in  proceeding  in  the  pre- 
pears  from  frets  ggjj^  casc,  if  it  wcre  neccssary  to  swear  to  a  service  on  the 

stated  m  the  af-  . 

fidavit,  to  be  in    **  tenant  in  possession.*' 

point  of  law 

the  tenant  in  potiesMon. 
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LiTTLVDALK,  J. — (Aftw  confloHing  iwriib  Mr.  Hill,  the      ^^^ 
elerk  «f  the  rtiles}.    The  iffidatit  Is  not  raffident.    You 
must  swear  to  a  seirice  on  the  *'  tenant  in  possession/ 

or  yon  casmot  proee^. 

Rule  refused. 


ff 


Edwards  v.  Collins. 

xJoWLTSTG  shewed  cause  against  a  rule  nisi  obtained  Amiitakein 
by  BaU,  calling  on  the  plaintiff  to  shew  cause  why  the  teste  of  the 
copy  of  the  writ  of  summons  in  this  case  should  not  be  ^ammonsT 
set  aside.    The  objection  to  the  copy  was,  that  it  wais  ^  ''^J!**-^ 
tested  in  the  3rd  year  of  the  present  King's  reign ;  and  as  a  mere  Ure- 
by  the  10th  section  of  the  Uniformity  of  Process  Act,  the  l^wai^if  the 
writ  was  not  in  force  for  more  than  four  calendar  months,  ^^^^\t^^ 

not  cone  lo 

and  as  the  copy  ouffht  to  coincide  with  the  orii?inal,  it  was  ^^^  ^^^  ^' 

fore  the  time 

to  be  considered  as  a  nullity.  The  original  writ,  howeyer,  for  entering 
was  quite  regular,  and  therefore  the  only  question  was  hiis'^apMd^ 
upon  the  copy.  It  was  submitted  that  the  objection 
which  appeared  on  the  copy  only  amounted  to  an  irregu- 
krity  according  to  the  provisions  of  10  Reg.  Gen.  M.  T.  S 
WilL4(a).  That  rule  ordered,  "that,  if  the  plaintiff  or  his 
attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  or 
copy  thereof  any  of  the  matters  required  by  the  said  act 
to  be  by  him  inserted  therein  or  indorsed  thereon,  such 
writ  or  copy  thereof  shall  not  on  that  account  be  held 
void,  but  may  be  set  aside  as  irregular  upon  application 
to  be  made  to  the  Court  out  of  which  the  same  shall  issue, 
or  to  any  judge.^  Being  an  irregularity  only,  it  was 
necessary  that  the  defendant  should  come  within  a  rea- 
sonable time  to  make  his  application  to  the  Court,  for  the 
purpose  of  setting  aside  the  copy.  In  the  present  case,  the 
copy  was  served  on  the  S7th  of  October;  and  the  eight 


(a>  Ante,V4)Ul,p.473. 
q2 
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1836.        days,  within  which  an  appearance  was  to  be  entered,  con- 
^  sequently  expired  on  the  8rd  November.    Here,  the  affi^ 

V.  davit  was  not  sworn  until  the  4th  of  that  month.    The 

general  rule  was,  that  the  defendant  must  come  to  the 
Court  before  the  time  for  appearing  had  expired.  In  the 
case  of  Tyler  v.  Green  (a)  the  writ  was  served  on  the 
S5th  of  October.  An  application  was  made  on  the  3rd  of 
November  to  set  aside  the  service  for  irregularity,  the 
Snd  being  a  Sunday ;  and  the  Court  of  Exchequer  was  of 
opinion  that  the  application  was  out  of  time,  and  that  it 
should  have  been  made  on  the  1st.  Under  these  circum- 
stances, on  the  authority  of  the  rule  of  Court  (6)  which 
required  applications  of  this  description  to  be  made  within 
a  reasonable  time,  and  of  the  case  cited,  it  was  sub- 
mitted that  the  present  rule  ought  to  be  discharged 
with  costs. 

Ballf  in  support  of  the  rule,  submitted  that  the  copy  of 
the  writ  of  summons  in  this  case  served  on  the  defendant 
was  a  mere  nullity,  and  therefore  the  defendant  had 
not  been  guilty  of  laches  in  not  coming  earlier  to  the 
Court.  By  the  Uniformity  of  Process  Act,  section  1,  the 
writ  of  summons  was  required  to  be  in  the  form  contained 
in  the  schedule.  If  the  form  was  not  complied  with 
strictly,  the  writ  was  a  nullity.  A  portion  of  the  form 
was  the  year  of  the  king's  reign  in  which  the  writ  was 
issued.  The  copy  of  the  summons  must  of  course  be  sub- 
ject to  the  same  form.  If,  therefore,  the  copy  were  wrongs 
as  that  was  all  the  defendant  saw,  the  writ  was  wrong. 
But  here  the  copy  was  tested  in  the  third  year  of  the  pre- 
sent King's  reign ;  and  by  section  10  of  the  Uniformity  of 
Process  Act,  no  writ  issued  by  the  authority  of  that  act 
was  in  force  for  more  than  four  calendar  months  from  the 

(a)  ADte,  Vol.  3,  p.  439. 
(b)  1  Reg.  Gen.  H.  T.  2  Will.  4,  a.  33,  ante,  Vol.  1,  p.  187- 


MICHAELMAS  TERM,  7  WILL.  lY.  229 

day  of  the  date  thereof,  including  the  day  of  such  date.         ^^^' 
But  here,  the  writ  appeared  by  the  copy  to  have  been     epwards 

issued  much  more  than  four  calendar  months ;  and.  beinff  ^ 

Collins. 

no  longer  in  force,  was  therefore  a  mere  nullity.  It  could 
not  consequently  be  waived  by  mere  delay.  He  cited 
Garraii  v.  Hooper  (a),  and  Robert*  v.  Spurr  (i). 

LiTTLEDALE,  J. — I  caunot  hold  this  to  be  a  nullity,  be- 
cause there  is  this  mistake  in  the  copy  of  the  process — ^the 
writ  itself  appears  to  be  right.  The  defect  only  amounts 
to  a  mere  irregularity.  That  irregularity  has  been  waived 
by  the  defendant's  laches.  The  present  rule  must  be  dis- 
charged, and  with  costs. 

Rule  discharged  with  costs. 
<a)  Ante,  Vol.  1,  p.  27.  (6)  Ante,  VoL  3,  p.  551. 


NOWBLL  V.  UnDEEWOOD. 

JJOWLING  moved  to  increase  issues  agunst  the  sheriff  Where  a  ther- 
of  Lincoln.  The  affidavit  on  which  he  moved  stated,  that  a  seu  goods 
writ  of  testatum  fieri  facias  had  issued  to  the  late  sheriff  I^toa^te^Tfi. 
of  Lincoln,  requiring  him  to  levy  22/.  8*.  for  debt,  and  &•  before  he 

^  '^  ''  leaves  office, 

SOL  ITs.  for  damages  and  costs  recovered  against  the  de-  and  the  new 
fendant.   On  the  27th  of  January  the  sheriff  returned  that  hinrthatSB"**' 
he  had  seized  the  defendant's  goods ;  that  he  had  sold  to  **!'  *«  ^wkU 

°  '  ...     •«i«ed,  on  a 

the  amount  of  23/.,  and  that  the  rest  remained  in  his  motion  after- 
hands  for  want  of  buyers.     In  Trinity  Term  last  a  writ  of  crease  Issued 
distringas  issued  to  the  new  sheriff,  requiring  him  to  dis-  |Jio^"m  to'be 
train  the  late  sheriff  that  he  sell  the  goods  now  in  his  distrained  for 

11  11  /»'.#•.  f»it-i  ^®  amount  of 

bands  under  the  testatum  lien  facias,     i  o  this  the  pre-  the  debt  direct- 
sent  sheriff  returned,  that  he   had  distrained  him  to  the  ^cUfonhCT**' 

sum  to  cover 
the  plaintifi*8 

costs  consequent  on  the  delay,  as  well  as  those  of  the  application.     The  rule  for  thb  purpose  is 

absfdute  in  the  first  instance. 
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1836.       value  of  40«.    The  object  of  the  present  application  was, 
^„  '  that  the  present  sheriff  might  distrain  the  late  sheriff  for 

•.  the  full  amount  of  the  debt  which  he  was  commanded  to 

levy,  together  with  the  costs  and  damages ;  and  also  a 
further  sum  for  the  expenses  to  which  the  plaintiff  had 
been  put  in  consequence  of  the  misconduct  of  the  late 
sheriff,  and  also  for  the  costs  of  this  application.  He 
cited  PUUps  v.  Morgan(a),  where  the  Court  bad  granted 
a  similar  motion  on  the  authority  of  Raban  v.  PkdUom  (6). 

LiTTLiDALBi  J. — You  may  increase  the  issues  to  70^ 

Dawling  submitted  that  the  rule  ought  to  be  absolute  in 
the  first  instance. 

LiTTLBDALE,  J.  (after  consulting  with  Mr.  Hill,  the 
clerk  of  the  rules.) — The  rule  is  absolute  in  the  first  in- 
stance. 

Rule  granted. 

(a)  4  B.  &  Al.  652.  (5)  5  Bar.  2726. 


Crancm  r.  Treooning  and  Others. 

The  Court  in  ISHEE  applied  for  leave  to  amend  an  order  made  by 
^^tetfJTto  ^^'^  Minger,  C.  B.,  at  the  last  Assizes  for  the  county  of 
amend  an  order  Surrey,  for  the  amendment  of  certain  pleas  pleaded  by  the 
unta  it  tali        defendant    The  mistake  in  the  order  had  arisen  in  the 

SSTJfoJ^.     ^^^y  ^^  N^»  P""«-     The   order  of  the  Lord  Chief 

Baron  had  not,  however,  been  made  a  rule  of  Court. 

LiTTLEDALE,  J. — You  must  havc  the  order  of  Nisi  Prius 
made  a  rule  of  Court.  Without  that  proceeding,  this 
Court  has  no  jurisdiction. 

Rule  refused. 


I 


^j(!^A  y^^v»r^.  s:  ^M^^^j^ . 
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1836. 

Ex  parte  Blunt. 

MiiRLE  applied'  on  the  first  day  of  term  for  leave  to  in-  Under  special 
trodnce  the  name  of  a  gentleman  named  Blunt  into  the  ^  court  wUi 
Master's  list  of  persons  seeking  to  be  admitted  pursuant  *U^^  *^  """^ 

*  °  *^  of  a  person  ap- 

to  5  Reg.  Gen.  H.  T.  6  Will.  4(a).  By  that  rule  it  was  piymg  for  ad- 
ordered,  ''that  three  days  at  the  least  before  the  com-  an  attorney  to 
mencement  of  the  term  next  preceding  that  in  which  any  jjft^'^^  Mm^ 
person,  not  before  admitted,  shall  propose  to  be  admitted  ««''■  Hit  on  the 

*  '  IT      IT  first  day  of  term, 

an  attorney  of  either  of  the  Courts,  he  shall  cause  to  be  although  the 
delivered  at  the  Master*s  or  Prothonotary's  office,  as  the  nothMn'^m 
case  may  be,  instead  of  affixing  the  same  on  the  walls  of  "three  days 

^        '  ^  ^  ,  at  the  least  be- 

the  Courts,  as  now  required,  the  usual  written  notices/'  fore  the  com- 
From  these  the  Master  is  to  make  a  Ust,  and  affix  the  the  term,"  pur- 
same,  on  the  first  day  of  term,  in  some  conspicuous  place  q*"*^^.^**^' 
within  or  near  to  and  on  the  outside  of  each  Court.     This  6  WiiL  4. 
being  the  first  day  of  term,  if  the  name  were  introduced 
into  the  list  put  up  by  the  Master,  all  the  notice  contem- 
plated by  the  rule  would  be  given  to  the  public.    The 
reason  of  the  notices  not  having  been  served  in  due  time 
before  the  term  was,  the  accidental  neglect  of  the  agent 
who  had  been  directed  to  take  the  necessary  steps  for  the 
applicant's  admission  as  an  attorney. 

LiTTLEDALE,  J. — I  think  the  name  may  be  introduced  ' 
into  the  list,  as  it  does  not  appear  that  the  omission  arose 
from  the  applicant's  own  neglect,  and  as  at  present  the 
profession  is  not  thoroughly  acquainted  with  these  new 
rules  as  to  the  admission  of  attomies. 

Application  granted. 

J.  Jetvis  and  Wightman  made  similar  applications  on 
the  same  day,  and  with  like  success. 

(a)  Ante,  Vol.  4|  p.  564. 
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1836. 

Byles  v.  Walter. 

Asuromonsfor  JtS USB  Y  shewed  cause  against  a  rule  nisi  obtained  by 
reufrnablrat  ^^'^  ^^^  Setting  aside  an  interlocutory  judgment  signed 
ten  o'clock  in     by  the  plaintifT.     It  appeared  by  the  affidavits  that  the 

flip  mnminfr  in 

term  time,  at  time  for  pleading  expired  on  the  3rd  of  November.  On 
oMraterisa  ^^*^  ^*y  ^^^  defendant  took  out  a  summons  for  further 
^^7  °.t!^^        time  to  plead,  and  made  it  returnable  at  ten  o'clock  on  the 

plaintiff's  pro-  "^ 

oeedingv,  following  morning,  at  chambers.    At  eleven  o'clock,  when 

well-known  ^^^  judgment  office  opened,  the  plaintiff  (who  had  attended 
that  a  judge       ^^  the  judge's  chambers  at  ten  o'clock,  and  found  that  no 

doea  not  attend  jo  »       ^  ^ 

at  chambers  at  judge  was  there  or  expected  to  be  there)  signed  interlocu- 
tory judgment  for  want  of  a  pl^a.  The  question,  there- 
fore, was,  whether  such  a  summons,  returnable  at  such 
an  hour  in  term  time,  amounted  to  a  stay  of  proceed- 
ings. If  it  did,  the  judgment  was  irregular;  if  it  did 
not>  the  judgment  was  regular*  Busby  contended  that 
such  a  summons,  so  returnable,  was  not  a  stay  of 
proceedings.  It  was  a  mere  trick  on  the  part  of  the 
attorney.  He  admitted  that  if  a  summons  were  made  re- 
turnable in  vacation  at  the  time  the  judgment  office  opens, 
on  the  day  after  the  time  for  pleading  expires,  it  would 
amount  to  a  stay  of  proceedings,  as  in  the  case  of  Wells  v. 
Secret  (a).  But  the  reason  why,  in  that  case>  it  operates 
as  a  stay  of  proceedings  is,  that  in  vacation  a  judge 
usually  attends  at  chambers  at  the  same  hour  as  the  judg- 
ment office  opens ;  but  in  the  present  case  the  summons 
was  made  returnable  in  term^  at  an  hour  in  the  day  when 
it  was  notorious  that  no  judge  ever  attended  at  chambers, 
and  when  in  fact  no  judge  did  attend,  or  was  expected  to 
attend.  The  summons  might  just  as  well  have  been  made 
returnable  at  five  in  the  morning  or  ten  at  night.  The 
judges'  clerks,  by  whom  these  summonses  are  issued  un- 
known to  the  judges,  have  no  power  to  grant  such  a  sum*- 
mons  as  this.    If  it  had  been  made  returnable  at  Westmins- 

(a)  Ante,  Vol.  2,  p.  447. 
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ter»  the  case  might  have  been  different.  But  with  such  a  1836. 
return  it  was  a  fraud  and  a  mere  nullity,  and  the  plaintiff  ^^^^^ 
was  not  bound  to  take  notice  of  it.    It  could  not  there-      _  «• 

mi_     •    J  Walter. 

ibre  operate  as  a  stay  of  proceedings.     The  judgment, 

consequently,  had  not  been  signed  too  soon^  and  was 

perfectly  regular. 

Plati,  in  support  of  the  rule,  contended  that  the  sum- 
mons did  operate  as  a  stay  of  proceedings,  if  it  was  made 
returnable  before  or  at  the  opening  of  the  judgment  ofiice. 
The  fact  of  the  hour  at  which  it  was  made  returnable  be- 
ing an  unusual  one  did  not  prevent  its  operating  as  a  stay 
of  proceedings.  The  judge  could  make  the  summons 
returnable  at  any  hour  he  chose;  and  if  made  returnable 
before  or  at  the  time  for  signing  judgment,  it  was  obliga^ 
tory  on  the  plaintiff.  There  was  nothing  extraordinary 
that  a  variation  should  exist  in  the  hour  of  making  a  sum- 
mons returnable.  According  to  the  old  practice,  sum* 
monses  were  made  returnable  in  term  at  six  o'clock  in  the 
evening,  because  it  was  then  supposed  that  a  judge  had 
no  power  at  chambers  while  the  Court  was  sitting.  The 
drcumstance,  therefore,  of  its  being  made  returnable  at 
ten  in  the  mornuig  did  not  interfere  with  its  validity.  It 
consequently  operated  as  a  stay  of  proceedings ;  and  the 
judgment  signed,  while  the  plaintiff's  proceedings  were 
stayed,  must  necessarily  be  irregular. 

CoLBRiboE,  J. — The  question  is,  whether  the  plaintiff 
had  a  right  to  treat  the  summons  as  a  nullity.  I  think  he 
had  no  such  right.  The  summons  may  have  been  made 
returnable  at  a  time  when  it  was  a  matter  of  notoriety  that 
the  judge  was  not  at  chambers ;  yet,  on  the  face  of  it,  the 
summons  appeared  to  have  been  issued  by  the  authority 
of  the  judge,  and  therefore  I  think  it  better  to  hold  that 
it  should  not  be  treated  as  a  nullity.  On  that  ground  the 
judgment  must  be  set  aside,  and  with  costs. 

Rule  absolute,  with  costs. 
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1836. 


If  an  order  for 
an  issue  is 
made  by  con- 
sent at  cham- 
bers by  a.  single 
Judge  for  the 
relief  of  the 
sheriff  under 
B,9  of  the 
Interpleader 
Act,  it  is  neces- 
sary for  the 
successful 
party  to  come 
to  the  Court 
to  obtain  an 
order  for  his 
costs. 


Matthews  v.  Sims* 

JlSUSB  Y  tnoved  for  the  costs  of  an  issue  which  had  been 
tried  to  determine  a  question  as  to  the  ownership  of  cer- 
tain property  seized  by  the  sheriff,  and  in  which  the 
plaintiff  had  been  successful.  After  the  sheriff  had 
seized^  he  applied  for  relief  under  s.  6  of  tbe  1  &  2  Will. 
4j  c.  68  (the  Interpleader  Act).  It  had  been  determined^ 
in  various  cases,  that  a  Judge  at  chambers  had  not  power 
to  make  an  order  for  the  sheriff's  relief,  but  that  the  Court 
alone  had  jurisdiction  for  that  purpose.  The  execution 
creditor,  and  the  claimant,  however,  went  before  a  Judge 
at  chambers,  and  he  by  consent  made  an  order  directing 
the  issue  in  question.  On  it,  the  plaintiff  succeeded;  and 
the  difficulty  now  was,  whether,  as  the  Court  was  by  the 
above-mentioned  section  empowered  to  exercise  its  dis- 
cretion with  respect  .to  proceedings  under  it,  the  present 
case  came  within  its  meaning ;  and  consequently,  whether 
tbe  plaintiff  ought  to  apply  to  the  Court  for  an  order  with 
respect  to  his  costs^  or  to  tax  them  at  once  like  a  success- 
ful party  in  any  other  proceeding. 


Littlbdalb,  J.,  feeling  some  doubt  on  the  point,  re- 
ferred the  question  to  the  full  Court. 

Busby  afterwards  made  his   application  to   tbe  four 
Judges. 


The  Court  was  of  opinion,  that,  as  the  defendant  had 
consented  to  the  order  made  by  the  Judge  at  chambers, 
the  case  was  within  the  act,  and  it  was  therefore  necessary 
to  come  to  the  Court  for  the  purpose  of  obtaining  an 
order  to  give  the  successful  party  his  costs. 

Rule  granted. 
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Ranger  v.  Bligh. 

f^HADWICK  JONES  moved  for    a    rule   nisi,  for  if  a  plaintiff 
judgment  as  in  case  of  a  nonsuit.    Issue  had  been  joined  ^^^^^^^} 
in  the  month  of  July  last,  and  notice  of  trial  given  for  the  ting  earlier 
first  sitting  in  Michaelmas  Term.     This  notice  was  not  sarybythe 
countermanded;  but,  on  the  S9th  of  October,  a  fresh  theCoun^and 
notice  was  ffiven  for  the  sittings  after  Michaelmas  Term,  ^f  afterward* 

^^  ^        ^  ^  gives  anotiier 

The  plaintiff,  of  course,  did  not  proceed  to  trial  pursuant  notice  of  trial 
to  his  first  notice.    Having  thus  given  a  notice  for  trial,  ting,  tut  which 
and  not  proceeded  pursuant  to  it,  it  was  submitted  that  "aVtLe*'^*" 
the  defendant  was  entitled  to  judgment  as  in  case  of  a  the  defendant 

is  not  entitled 
nonsuit.  to  judgment  as 

in  case  of  a 
nonsuit,  al- 

Littlbdale,  J. — ^I  will  consider  the  case,  as  the  point  though  he  has 

1  not  proceeded 

IS  SOmewnat  new.  to  trial  under 

Cur,  adv.  vult      ^'^^' 

nor  counter- 


manded iL 


LitTLEDALE,  J. — ^I  think  the  defendant  is  not  entitled 
to  judgment  as  in  case  of  a  nonsuit.  The  plaintiff  was 
not  bound  to  proceed  to  trial  before  the  sittings  aftef 
Michaelmas  Term.  His  second  notice  of  trial  was  there- 
fore a  good  one.  It  does  not  appear  to  me  that  it  was  ne- 
cessary he  should  countermand  his  first  notice  previous 
to  giving  his  second.  The  case  of  Tyie  v.  Stevenson  (a), 
die  marginal  note  of  which  is  **  Continuance  of  a  void  no- 
tice of  trial  may  operate  as  a  new  notice,  if  given  within 
regular  ttme,**  is  an  authority  in  point. 

Rule  refused.' 

(a)  2  W.  Blacks.  1298. 
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1836. 


The  Court  of 
K.  B.  has  no 
jurisdiction  over 
an  attorney  of 
the  Great  Ses- 
sions of  Wales 
for  misconduct 
while  acting 
in  that  cha- 
racter^  notwith- 
standing the 
provisions  of 
the  11  Geo.  4 
&  1  Will.  4, 
c.  70,  and  his 
having  become 
an  attorney 
of  the  K.  B. 


In  the  Matter  of  Joun  Williams. 

r  •  WILLIAMS  shewed  cause  against  a  rule  nisi  ob> 
tained  by  W.  H.  Watson,  requiring  an  attorney,  named 
Williams,  to  answer  the  matters  in  the  affidavit.  A  pre- 
liminary objection  was  taken  that  the  Court  had  no  jurist 
diction  over  Mr.  WilliamSi  since,  at  the  time  of  the  transac- 
tion on  which  the  present  application  was  founded,  he  was 
not  an  attorney  of  the  Court  of  King's  Bench,  but  merely 
an  attorney  of  the  Court  of  Great  Sessions  in  Wales.  It 
was  true  that,  at  the  present  moment,  he  was  an  attorney 
of  the  Court  of  King's  Bench ;  but  that  circumstance 
could  not  relate  back  so  as  to  give  this  Court  jurisdiction 
over  him  for  conduct  which  had  taken  place  while  he  was 
an  attorney  of  another  Court. 


W.  H.  Waison,  in  support  of  the  rule^  contended  that, 
by  the  operation  of  the  1 1  Geo.  4  &  1  Will.  4,  c.  70^  s. 
17,  Mr.  Williams  must  be  considered  as  subject  to  the 
jurisdiction  of  the  Courts  of  Westminster.     By  section  14 
of  that  statute,  it  was  provided^  that  all  the  proceedings 
before  the  Courts  of  Great  Sessions, ''  if  in  equity,  shall 
be  transferred  with  all  the  proceedings  thereon  to  his 
Majesty's  Court  of  Chancery,  or  Court  of  Exchequer,  as 
the.  plaintiff,  or  (in  default  of  his  making  choice  before  the 
last  day  of  Michaelmas  Term)  as   any  defendant  shall 
think  fit ;  and,  if  in  law,  to  the  Court  of  Exchequer,  there 
to  be  dealt  with,  and  decided  according  to  the  practice  of 
those  Courts  respectively,  or  of  the  Court  from  whence  the 
same  shall  be  transferred,  according  to  the  discretion  of 
the  Court  to  which  the  same  shall  be  transferred ;  which 
Court  shall,  for  the  purpose  of  such  suits  only,  be  deemed 
and  taken  to  have  all  the  power  and  jurisdiction,  to  all  in- 
tents and  purposes,  possessed  before  the  passing  of  this 
act  by  the  Court  from  whence  such  suit  shall  be  removed.** 


llICHAfiLM AS  TBRIC,  7  WILL.  IV.  237 

Then,  by  section  17  of  the  same  act«  it  was  provided,  1836. 
"that  all  attornies  and  solicitors  now  actually  admitted^  in  the  Matter  of 
and  practising  in  any  of  the  said  Courts  of  Sessions  or  Williams. 
Great  Sessions,  may  be  admitted  as  attornies  of  the  said 
Courts  at  Westminster,  in  like  manner  as  is  now  or  may 
be  hereafter  prescribed  for  the  admission  of  other  per- 
sons as  attornies  therein,  upon  payment  of  such  sum  for 
duty,  in  addition  to  the  sum  already  paid  by  them  in  that 
behalf,  as  shaU,  together  with  such  latter  sum,  amount  to 
the  fiiU  duty  required  upon  admission  of  attornies  in  the 
said  Courts  at  Westminster.'*  In  the  present  case,  Mr. 
Williams  had  availed  himself  of  the  latter  section,  and  had 
become  an  attorney  of  the  Courts  at  Westminster.  As 
therefore  the  business  in  question  had  been  done  while 
Mr.  Williams  was  an  attorney  of  the  Court  of  Oreat  Ses- 
sions, and  all  the  business  of  that  Court  had  been  trans- 
ferred to  the  Courts  at  Westminster,  and  Mr.  Williams 
had  become  an  attorney  of  those  Courts,  he  had  brought 
hnnself  within  their  jurisdiction.  The  objection  therefore 
taken  on  the  other  side  was  completely  answered. 

LiTTLEDALE,  J. — Mr.  Williams  was  not  an  officer  of  this 
Court  at  the  time  of  the  transaction  in  which  it  is  sup- 
posed he  has  been  guilty  of  some  misconduct.  This  Court, 
therefore,  has  no  jurisdiction  over  him.  As  to  the  fact 
of  the  business  of  the  Court  of  Great  Sessions  having  been 
transferred  to  Westminster,  that  cannot  be  used  as  an 
argument  here,  because  it  was  transferred  to  the  Court  of 
Exchequer.  But,  if  it  had  been  transferred  to  this  Court,  I 
do  not  think  that  would  have  made  any  difference.  Then 
the  circumstance  of  his  admission  as  an  attorney  of  this 
Court  cannot  give  it  jurisdiction  over  him  in  respect  of 
his  conduct  existing  previous  to  his  admission ;  whatever 
jurisdiction  the  Court  of  Great  Sessions  might  have  had 
previous  to  its  abolition.  The  present  rule,  therefore, 
must  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 
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It  is  sufficient 
in  an  affidavit 
of  service  of  a 
rule  to  swear 
to  the  senriqe 

of  "a  truer 
without  adding 
the  word 
"copy." 


The  Kino  v.  The  Sheriff  of  Stafford. 

JSUSBYmored  to  discharge  a.  rule  for  an  attachment 
against  the  sheriff,  on  the  ground  of  a  defect  in  the  affi- 
davitof  service  of  the  side^bar  rule.  The  affidavit  stated 
that  the  deponent  had  served  the  under-sheriff  "  with  a 
true/  without  going  on  to  state  "  copy  of  the  rule  here- 
luito  annexed  :**  the  affidavit,  however,  went  on  to  state  that 
the  deponent  at  the  same  time  '*  shewed  him  the  original 
of  the  said  rule.'*  The  affidavit  of  service,  it  was  si^bmitted,. 
could  not  be  considered  as  sufficient,  since  in  the  event  of 
an  indictment  for  perjury,  it  would  be  difficult  to  assign  it 
on  such  an  affidavit. 


LiTTLEDALE,  J. — I  think  the  meaning  .of  the  affidavit 
must  be  taken  to  be,  that  the  deponent  has  sworn  to  the 
service  of  ''a  true  copy,"  although  the  word  ^'copy^ia 
not  introduced  in  the  affidavit ;  and  I  also  think  that  an 
indictment  for  perjury  might  be  sustained  upon  it.  I 
cannot  therefore  grant  you  the  rule  prayed. 

Rule  refused. 


The  Kino  v.  Shillibger  and  Others. 

{Brfare  the  Four  Judges.) 

SOMPAS,  Serjt,  and  Plati^  shewed  cause  against  a 
rule  for  setting  aside  an  order  of  reference,  on  the  ground 
that  the  authority  of  the  arbitrator  had  been  revoked  by 
the  defendants.  It  was  an  indictment  for  a  conspiracy, 
and  came  on  for  trial  in  the  year  1834,  before  Lord  Den-^ 
man,  C.  J.    After  the  case  had  proceeded  to  a  certain 

s«  89,  and 

therefore  theparUet  may  reToke  the  authority  of  the  arbitrator,  without  the  learc  of  theCour^ 

or  a  Judge. 


A  reference  of 
an  indictment 
for  conspiracy, 
together  with 
other  matters 
in  difference, 
is  not  within 
the  meaning 
of  the  8  &  4 
Will.  4,  c.  42, 
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ezteot,  the  Chief  Justice  suggested  that  it  should  he  re-      ^1836.^ 

femd  to  an  arhitrator.    The  parties  adopted  the  sugges*     j,^  ^^^^ 

6<m,  and  the  indictment,  with  certain  matters  in  difference!    g^,^j^;,g, 

was  referred  to  a  gentkman  at  (he  bar.  He  held  a  meeting 

under  the  order  of  reference;  but  almost  immediately 

after  the  parties  had  appeared  before  him,  the  defendants 

refused  to  proceed  in  the  reference,  and  both  Terbally  and 

in  writing  revoked  the  authority  of  the  arbitrator.    The 

kamed  gentleman  to  whom  die  case  was  referred  discon* 

tinned  his  proceedings  under  the  order,  for  the  purpose 

of  enabling  the  parties  to  take  the  opinion  of  the  Court  of 

King's  Bench  as  to  the  power  of  parties,  of  their  own 

accord,  to  revoke  the  authority  of  an  arbitrator,  since  the 

passing  of  the  S  &  4  WilL  4«  c.  4S,  s.  39.    The  words  of 

that  section  were-—'*  The  power  and  authority  of  any 

arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any 

mle  of  Court  or  Judge's  order,  or  order  of  Nisi  Prius,  in 

any  action  now  brought,  or  which  shall  be  hereafter 

brought,  or  by  or  in  pursuance  of  any  submission  to  refers 

ence  containing  an  agreement  that  such  submission  shall  be 

made  a  rale  of  any  of  his  Majesty's  Courts  of  Record, 

shall  not.be  revocable  by  any  party  to  such  reference 

without  the  leave  of  the  Court  by  which  such  rule  or 

order  shaU  be  made,  or  which  shall  be  mentioned  in  such 

submissiim,  or  by  leave  of  a  Judge ;  and  the  arbitrator  or 

umpire  shall  and  may,  and  is  hereby  required  to  proceed 

with  the  reference,  notwithstanding  any  such  revocation, 

and  to  make  such  award,  although  the  person  making 

such  revocation  shall  not  afterwards  attend  the  reference ; 

and  that  the  Court,  or  any  Judge  thereof,  may,  from  time 

to  time,  enlarge  the  term  for  any  such  arbitrator  making 

hb  award."    According  to  the  fair  construction  of  this 

section,  Bompas,  Serjt.,  contended  that  the  parties  had 

no  power  to  revoke  the  authority  of  the  arbitrator.     In 

the  present  case  an  order  of  Nisi  Prius  had  been  made, 

containing  the  usual  plause,  that  it  might  be  made  a  rule 
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1836.        of  Cotirt.    This  was  therefore,  in  terms,  one  of  4hose  in'* 
The  Kino     ^^nces  to  which  the  statute  applied.     It  was  true,  that 
«•  in  the  Commencement  of  the  section,  the  word  "  action'^ 

was  mentioned;  but  the  immediately  subsequent  words 
were  much  more  extensive :  consequently,  the  circum- 
stance of  this  reference  being  made  in  a  matter  which  had 
formed  the  subject  of  an  indictment,  could  not  take  it  out 
of  the  operation  of  the  statute.  In  the  following  section, 
the  words  were  still  more  general.  But,  if  any  doubt  could 
exist  as  to  the  meaning  of  the  statute,  inasmuch  as  this 
was  a  remedial  act,  a  liberal  construction  ought  to  be  put 
upon  it.  The  object  of  the  Legislature  was  to  extend  the 
remedy  of  arbitration  by  preventing  parties  from  capri- 
ciously revoking  the  authority  of  arbitrators,  after  great 
inconvenience  and  expense  had  been  incurred.  It  was, 
therefore,  contended  on  these  grounds,  that  the  defen-* 
dants  could  nqt  revoke  the  authority  of  the  arbitrator 
without  obtaining  leave  for  that  purpose  from  the  Court 
or  a  Judge. 

The  AUorney-Generalt  Humfrey^  and  KnowleSt  sup- 
ported the  rule. — They  submitted  that  it  was  quite  clear 
a  party  had  power  at  common  law  to  revoke  the  authority 
of  an  arbitrator.  The  question  then  was,  whether  the 
statute  had  deprived  him  of  that  power.  Under  any  cir- 
cumstances, however^  supposing  the  power  to  exist,  it 
would  not  be  necessary  for  the  revocation  to  be  made  by 
an  instrument  under  seal. 

Lord  Denman,  C.  J. — I  do  not  think  any  such  instru- 
ment would  be  necessary,  if  it  appears  that  the  party 
revoking  has  power  to  revoke. 

The  Aitorney-GeneraL — Then,  on  the  dear  construc- 
tion of  the  act  of  Parliament,  as  it  evidently  applies  by  its 
language  to  actions  and  other  civil  proceedings,  and  not 
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to  indictments  or  other  criminal  proceedings^  the  parties         1836. 
have  not  been  deprived  of  their  common  law  right,  and      ^^^  ^^^^ 
therefore  they  hare  power  to  revoke  the  authority  of  the  v, 

Shillibber. 

arbitrator. 


Lord  Dbnman,  C.  J» — We  are  of  opinion  that  this  is 
not  a  case  within  the  act.  If  it  is  not,  the  parties  are  not 
to  be  deprived  of  their  common  law  right,  to  revoke  the 
authority  of  the  arbitrator.  We  think  that  the  act  does 
not  apply  to  a  reference  of  an  indictment.  The  act  ap- 
plies, in  section  thirty-nine,  to  certain  specific  things — 
that  is  to  say,  to  rules  of  Court,  Judges'  orders,  orders  of 
Nisi  Prius  in  any  action,  or  by  or  in  pursuance  of  any  sub- 
mission to  reference  containing  an  agreement  that  such 
submission  shall  be  made  a  rule  of  Court.  These  words 
evidently  apply  only  to  civil  proceedings.  The  present 
agreement  to  refer,  although  made  in  pursuance  of  an 
order  at  Nisi  Prius,  is  not  such  an  agreement  as  was 
contemplated  by  the  Legislature  in  this  clause  of  the  act 
of  Parliament, 

Patteson,  J. — The  thirty-ninth  section  clearly  applies 
to  actions,  and  not  to  indictments.  The  whole  act  clearly 
contemplates  civil  cases  only.  It  first  mentions  actions, 
and  then  agreements  to  refer  in  pursuance  of  submissions, 
afterwards  to  be  made  rules  of  Court ;  thereby  only  pro>- 
viding  for  civil  cases.  The  present  case  being  a  criminal 
proceeding,  does  not  come  within  the  meaning  of  the  act. 

Williams,  J.,  concurred. 

CoLERiDOE,  J. — This  case  is  neither  of  (hose  contem- 
plated by  the  act  of  Parliament, 

Rule  discharged. 


VOL.  v.  R  D.  p.  C. 
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The  writ  of 
certiorari  at  the 
instance  of  a 
defendant  is 
taken  away  by 
the  25  Geo.  2, 
c.  86,  8. 10,  in 
the  case  of  an 
indictment 
for  keeping  a 
gaming-house. 


The  King  r.  Fox. 

A3//Z  F.  POLLOCK^  with  whom  was  Barsiow,  applied 
for  a  rule  to  shew  cause  why  a  writ  of  certiorari  should 
not  issufe  for  the  purpose  of  remoTing  ao  ittdictment  for 
keeping  a  gaming-house  from  the  Quarter  Sessions  for 
the  county  of  Middlesex*  at  which  it  had  been  found. 
The  application  was  made  on  the  part  of  the  defendant^ 
and  the  question  was,  whether,  Binee  the  25  Oeo.  S,  c.  86, 
s.  10,  an  indictment  for  keeping  a  gaming-house  could  be 
removed  from  the  Quarter  Sessions  at  which  the  bill  had 
been  found.  The  words  of  the  section  were,  '^  that  no 
indictment  which  shall  at  any  time  after  the  said  1st  day 
of  June  be  preferred  against  any  person  for  keeping  a 
bawdy-house,  gaming-house,  or  other  disorderly  house, 
shall  be  removed  by  any  writ  of  certiorari  into  any  other 
Court;  but  such  indictment  shall  be  heard  and  finally 
determined  at  the  same  Oeneral  or  Quarter  Session  or 
Assizes  where  such  indictment  shall  have  been  preferred, 
unless  the  Court  shall  think  proper,  upon  cause  shewn,  to 
adjourn  the  same,  any  such  writ  or  allowance  thereof 
notwithstanding.'*  The  language  of  the  section  was  gene- 
ral, and  it  was  therefore  immaterial  at  whose  instance  the 
application  was  made,  whether  at  the  instance  of  the  pro- 
secutor or  the  defendant. 


LiTTLBDALE,  J.  (after  consulting  with  Mr.  Robinson  of 
the  Crown  Office). — In  point  of  practice,  that  act  has 
been  considered  as  only  giving  power  to  the  Court  to 
grant  the  writ  of  certiorari  at  the  instance  of  the  prosecu- 
tor. My  opinion  is,  that  the  Court  cannot  grant  it,  at  the 
instance  of  the  defendant.     You  may,  however,  take  a 

rule  nisL 

Rule  nisi  granted* 


The  Kino 
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The  rule  afterwards  came  on  for  discusskm  before  the         1836. 
full  Court,  when  Snr  F.  Pollock  admitled  that,  on  h  fr^b 
perusal  of  the  act  of  Parliament^  it  was  quite  clear  that  he  v. 

could  not  sustain  his  rule.  The  writ  of  ceitiorari  was  evi- 
dently taken  away  by  the  clause  of  the  act  in  quettion, 
whera  the  application  was  made  at  the  instance  of  a  defen- 
dant. 

Rule  discharged. 

Salisbury  v.  Sweetheart. 

Xj' HAD  WICK  JONES  moved  to  make  a  rule  to  com-  Service  of  a  rule 
piite  absolute,  on  an  affidavit  of  service.  The  deponent,  the^umdhldy  of 
on  whose  affidavit  he  moved^  swore  to  a  service  of  the  rule  -''f.  •jouje  at 

which  the  de- 

Disi  **  on  the  landlady  of  the  house  at  which  the  defen-  fendant  lodges/* 
dant  lodged."    The  person  on  whom  the  service  had  been 
effi^ted  fenust  clearly  be  taken,  in  this  instance,  to  be  the 
agent  of  the  defendant. 

LiTTLBDALE,  J. — I  do  not  think  that  is  a  sufficient  ser- 
vice ;  because,  although  she  is  the  landlady  of  the  house, 
it  by  no  means  follows  diat  she  is  an  agent  for  the  pur- 
pose of  receiving  papers  for  her  lodgers.  If  there  were 
anything  to  shew  that  she  was  such  an  agent,  the  case 
would  be  different. 

Rule  refused. 


Day  v.  Greenway  and  Another. 

InARTIN  moved  to  stay  regular   proceedings  on  a  i  Reg.  Gen. 
bail-bottd.    The  only  question  in  the  case  was,  whether  ]^iJ'*J2^'** 
the  motion  ooaht  to  be  made  on  payment  of  costs,  or  not.  ^>>«  trttnmwion 

°  *^  of  the  bail-piece, 

in  the  caae  of 
conntry  bail,  does  not  apply  where  bail  hat  been  put  in  in  the  country  to  set  agide  regular  pro- 
cecdingi  on  the  baiKboncL 

r3 
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1836.  By  1  Reg.  Gen.  Hilary  Term,  2  Will.  4,  s.  14  (a),  jt  is 
ordered,  that  *'  in  the  case  of  country  baily  the  bail-piece 
shall  be  transmitted  and  filed  within  eight  days,  unless 
the  defendant  reside  more  than  forty  miles  from  London,- 
and,  in  that  case,  within  fifteen  days  after  the  taking 
thereof.'*  In  the  present  instance  bail  had  been  taken  in 
the  country,  the  defendant  residing  within  forty  miles  of 
London,  and  the  bail-piece  transmitted  within  eight  days 
after  it  was  taken.  The  question,  therefore,  was,  whether 
the  present  application  to  stay  regular  proceedings  on  the 
bail-bond  ought  to  be  made  on  payment  of  costs  or  not. 

LiTTLEDALE,  J.  (after  consulting  with  Master  Bunce) — 
That  rule  does  not  affect  the  time  allowed  for  putting  in 
bail,  where  an  assignment  of  the  bail-bond  has  been 
taken.  The  time  for  putting  in  bail  regularly  must  be 
according  to  the  exigency  of  the  capias.  The  application 
ought  to  be  made  on  payment  of  costs. 

Rule  accordingly. 

(a)  Ante,  Vol.  I,  p.  185. 


Lydal  v.  Biddle. 

Where  a  plain-  JH.  V.  RICHARDS  K^y^v^di  for  leave  to  substitute  the 

directed  under  name  of  a  person  named   Webb,  for  that  of  Lydal,  the 

rfwier  Act  plaintiflF  in  this  cause.     It  was  an  issue  directed  under  the 

does  not  proceed  Interpleader  Act,  to  try  a  certain  question  between  the 

tothetrialofit,  .         ,   .     .         ,  .     ,.  ,    ,      ^ 

the  Court  wiu  parties  claiming  the  property  in  dispute,  and  the  Court  or- 
oUie^  pcrIon"i"  ^ered  the  claimant  Lydal  to  be  made  plaintiff.  Since  then, 
name  to  be  sub-  i^e  haj  refused  to  proceed  with  tlie  trial  of  the  issue;  and 

8tituted«  without  ,.       . 

making  «he  on-  therefore  the  present  application  was  made  to  substitute 
edTpiriBSa"*"  ^^  name  of  Webb,  who  was  another  claimant,  in  order 
par^  10  the       ^^^  ^^  question  might  be  determined  between  the  par- 
ties.    It  was  proposed  at  once  to  substitute  the  name  of 
Webb,  without  making  him  a  party  to  the  rule. 
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CoLEKiDOE,  J. — Yoa  cannot  proceed  to  substitute  his  1836. 
name  for  that  of  Lydal,  without  making  the  latter  a  party 
to  the  rule.  He  may  come  here  and  deny  the  fact  of  his 
having  refused  to  proceed,  and  give  some  excuse  for  not 
proceeding.  You  may  have  the  rule  for  effecting  the  sub- 
stitution, but  Lydal  must  be  made  a  party  to  \L 

Rule  nisi  accordingly. 


The  King  v.  The  Sheriff  of  Middlesex. 

JK.  F.  RICHARDS  moved  to  set  aside  an  attachment  smUe,  that 
against  the  sheriff  for  not  bringing  in  the  body.     The  de-  Jffl^enUtkdto 
fendant  had  been  taken  in  vacation,  and  the  sheriff  bemg  ^  attachment, 

punuanttoReg. 

ordered  to  return  the  writ,  he  returned  cepi  corpus.    He  Gen.  H.  t., 

3  Will  4 

was  then  ordered  to  bring  in  the  body.     He  did  not  com-  agianetthether- 
ply  with  the  exigency  of  this  order  in  due  time;  but  on  f^^**'?^^**^^" 
the  4th  of  October  the  defendant  was  rendered.    The  curder  in  vaca- 
plaintiff  afterwards  made  the  Judge*s  orders  rules  of  Court,  the  body,  al- 
and on  the  12th  of  November,  he  applied  for  an  attach-  ^^^^t^^^^^ 
ment,  to  which  he  was  entitled  under  Reg.  Gen.  Hilary  wards  rendered 
Term,  3  Will.  4  (a);  but  although  he  was  entitled  to  his  is  bound  to  ap- 
attachment  according  to  the  provisions  of  that  rule,  it  was  ^Ichment^  ''* 
submitted,  that  he  ought  to  come  to  the  Court  promptly  in  p^^^^y  ^^  ^« 

^  .1  following  term. 

the  term  following  the  vacation  in  which  the  neglect^ 
which  constituted  the  contempt,  was  committed.  The 
question  was,  therefore,  whether,  under  these  circum- 
stances, the  application  to  set  aside  the  attachment  might 
not  be  made  without  payment  of  costs.  • 

Coleridge,  J.-*I  think  the  plaintiff  ought  to  come 

promptly  to  the  Court  in  the  term  following  the  vacation 

•  in  which  the  contempt  is  committed,  in  order  to  obtain  his 


(a)  Ante,  Vol.  1,  p.  731. 
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1838.  sMa«hn>^iil«    You  may  tlperefwe  move  to  set  U  aside  wUh* 

The  Kino  ^^  making  th«  payment  of  costs  a  part  of  the  trvle. 

Tbe  Sheriff  of  Rule  accord  ingly • 

Middlesex. 


Fell  ».  Tyne. 

A  notice  of  trial    -^  UJE^OBALU  shewed  cause  against  a  rule  nisi  obtained 

in  dae  time,  ac-  by  Steer  for  scttlnff  aside  the  verdict  found  for  the  plain- 
cording  to  the       .V, .  °  ,     .  *^ 

practice  of  the  tiffin  this  Case,  and  compelling  the  plaintiff  to  pay  the 
aithougb'?pre-'  costs  of  the  application.  The  ground  on  which  tbe  rule 
viotts  notice  hai   jjjjj  bg^^  obtained  was  an  alleged  irregularity  in  the  notice 

been  given  ^  o  ^ 

which  is  void,  of  triak  Issuc  was  joined  in  Easter  Term»  avd  notice  of 
Qoiiotermand^d.  ^io\  was  given  for  the  adf|oumment  day  afteff  Eastev  Tiova. 

By  the  practice  qE  the  Court,  however,  there  was  no.  a<)- 
joummeft  day  afleB  Easier  TernK  The  plalitiff,  of 
course^  did  not  proceed  to  trial,  but,  without  countennand- 
ing  the  Binkice  already  given,  gave  a  freshi  Botiee  fov  the 
80th  Juf)e,  which  was  the  adjoucnmeiit  day  after  TriBity 
'Sem>.  The  plaintiff  prooeeded  to  trial  on  thia  BOttoe» 
and  obtained  a  verdict,  the  defendant  not  appearing*  The 
defendant  obtained  a  rule  on  the  last  day  of  Trinity  Term 
to  set  aside  the  notice  of  trial  and  all  subsequent  proceed- 
ings, oa  tlie  ground  that  the  plaintiff  was  irregular  in 
giving  the  second  notice  of  trial,  wifthottt  countermanding 
the  former.  It  was  contended,  however,  that  no  counter- 
mand was  necessary,  as  the  second  notice  was  given  as 
early  as  was  necessary,  according  to  the  practice  of  dbe 
Court.  In  support  of  this  view,  Theobald  cited  Tyie  v. 
Stevenson  (a).  In  that  case,  a  four  days'  notice  of  trial  had 
been  given,  when  the  defendant  was  entitled  to  eight  days* 
notice^  but  tbe  plaintiff  aftevwacds  gave  an  eight  days*  no- 
tice within,  due  time,  aooording  to  the  practice  of  the  Court. 
There,  it  waaheld,  that  the  second  notice  was  a  good  con- 
tinuance of  the  first,  so  as  to  operate  ksagood  new  notice; 

(fl)  2  W.  Black.  1298. 
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The  language  of  Mr.  Justice  Blackstope  wa$  very  impor-  1836. 
taot.  His  Lordship  said^  **  there  is  no  settled  precise  form 
of  notice  required ;  it  is  sufficient  if  it  apprizes  the  defen* 
dant  with  Certainty  that  the  plaintiff  means  to  proceed  to 
trial.  It  is  indifferent  whether  he  says,  I  renew,  or  I  epit- 
imue  the  former  notice,  provided  there  be  a  sufficient 
timcj  according  to  the  rules  of  the  Court.  I  therefore 
tUiik  Cbis  is  in  itself  a  new  and  a  good  notice.'*  On  the 
principle  asid  authority  of  that  case,  the  plaintiff's  pro** 
cvedinga  were  regidar. 

Steer  appeared  to  support  the  rule. 

LiTTLBDALE,  J. — I  think,  on  the  principle  of  the  ease 
cited  in  argua^at,  the  plaintiff  was  regular  in  proceeding 
to  trial  on  the  secondnotice.  It  having  been  given  in  due 
time  for  proceeding  to  trial,  according  to  the  practice  of 
the  Court,  it  must  be  eonsideved  as  a  fresh  notice  given 
in  due  time.  No  countermand  of  the  former  notice  was 
necessary,  as  that  must  be  considered  a  nullity.  The 
plaintiff  was  therefore  regular  in  proceeding  to  trial  on  that 
notice.  The  present  rule  must  consequently  be  discharged* 

It  was  afterwards  made  absolute  for  a  new  trial  on  cer- 
tain terms  agreed  between  the  parties. 

Rule  accordingly  (a). 

(a)  The  defendant  did  not  comply  with  the  ^erms,  and  the  pkin- 
tiff  had  judgment. 


SiiATON  V,  Heap. 

jKoRINSON  shewed  cause  against. a  rule  nisi  obtained  a  writ  of  set  fa. 
by  W.  H.  Waison  for  setting  aside  a  writ  of  scire  facias,  in  vacation, 
on  the  gvomd  that  it  was  tested  in  vacation  instead  of  rKl^''!?i^!!fi"*^ 

^  vtkt  provisions 

term  time.     He  admitted  that  the  objection  was  a  fatal  of  sect  12 
one,  unless  the  Court  should  be  of  opinion  that  this  writ  mity  of  Process 
came  within  the  meaning  of  the  Uniformity  of  Process  Act,  ^^*' 
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1836.  which,  by  s.  12,  allowed  all  writs  issued  under  the  autho- 
rity of  that  act  to  be  tested  on  the  day  on  which  they 
were  issued. 

W.  H,  Watson,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

LiTTLEDALE,  J. — I  do  Hot  think  the  writ  of  scire  facias 
does  come  within  the  meaning  of  the  Uniformity  of  Pro« 
cess  Act,  as  the  section  cited  only  applies  to  writs  issued 
by  virtue  of  that  act,  and  certainly  writs  of  scire  facias  are 
not  so  issued*  The  present  rule  must  be  made  absolute 
for  setting  aside  the  writ. 

Rule  absolute. 


sufficient. 


Hitchcock  r.  Smith. 

Service  of  a  ChJDWICK  JONES  moved  to  make  a  rule  to  com- 
<^>nawori»a!iui  P^tc  absolute,  on  affidavit  of  service.  The  affidavit  on 
00  the  defen-     ^hich  he  moved  stated  a  service  of  the  rule  nisi  to  have 

denrt  pre- 
mises," is  in-      been  effected  ''on  a  workman  on  the  premises  of  the  de- 
fendant."   This,  he  submitted,  was  sufficient  service  of  a 
rule  to  compute.  Such  very  strict  service  of  rules  to  com- 
pute  was  not  required,  as  in  other  cases. 

LiTTLEDALE,  J. — The  scrvice  disclosed  in  the  affi- 
davit, on  which  you  move,  is  not  sufficient.  There  is 
nothing  to  shew  that  there  was  any  connei^ion  between 
the  workman  who  has  been  served  and  the  defendant. 
For  any  thing  that  appears  in  the  affidavit,  he  may  have 
been  a  mere  stranger,  who  had  come  on  the  premises  for 
a  temporary  purpose. 

Rule  refused.  - 
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Rsx  p.  Templar  and  Others. 
(^Before  the  Four  Judges). 

\jHADWICK  JONES  moved  for  a  rule  to  shew  cause  Tiiefiustof  w 
why  a  writ  of  certiorari  should  not  issue  to  remove  an  in-  J^!jj?^* 
dictment  for  a  conspiracy  from  the  Central  Criminal  Court.  »  pointof  lawp 

u  not  9i  siiffl* 

The  indictment  contained  five  counts^  and  charged  the  cknt  ground 
defendants  with  a  conspiracy  to  obtain  a  sum  of  45/.  from  ^rifof^ectio^ 
the  prosecutor,  by  selling  him  an  unsound  horse  for  a  '•ntoremoye 

^  It  from  toe 

sound  one.  From  the  nature  of  the  indictmenti  it  was  Centna  Cnmi- 
clear,  on  the  authority  of  Rex  v.  Pywett  and  others  (a), 
where  it  was  held  that  an  indictment  will  not  lie  for  a  de« 
ceitful  representation  and  warranty  of  the  soundness  of  a 
horse,  that  the  present  indictment  could  not  be  sustained. 
Under  these  circumstances,  difficulties  in  point  of  law 
might  arise,  which  would  be  more  properly  submitted  to  a 
superior  tribunal.     The  defendants  were  also  desirous  of 

a 

availing  themselves  of  the  assistance  of  some  of  His  Ma- 
jesty's counsel,  and  of  having  the  indictment  tried  by  a 
special  jury. 

Lord  Dbmman,C.  J. — ^We  do  not  think, that  the  cir- 
cumstance of  the  indictment  being  a  bad  one  is  a  suffi- 
cient ground  for  removing  it  from  the  Central  Criminal 
Court.  If  it  is  bad,  that  Court  can  deal  with  it  as  well  as 
this.  We  are  not  desirous  of  encouraging  applications  of 
this  sort. 

Patteson,  J.,  Williams,  J.,  and  Coleridob,  J.,  con- 
curred. 

Rule  refused. 
(a)  1  Stark.  402. 
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1936. 

I^HiLUPS  r.  Chafman* 

It  is  regular  to  MM^NOWLES  ehewed  cau8«  ugainst  a  rule  nisi  obtained 

change  the  by  R.  V.  Richards  for  discharging  a  rule  for  clianging 

deUrer^piM  ^^  venue  froDi  Middlesex  to  Surrey.     It  was  an  action 

at  the  aawM  for  an  escape,  at  the  instance  of  the  plaintifl^  against  the 

standhBg  th>e  Marshal  of  the  King's  Bench.     The  only  plea  which  the 

pfeadingTidF-  defendant  had  put  upon  the  record  was,  that  the  prisoner 

though  Oie  i»>  iiij  not  es<;ape.    The  defendant  having  obtahied  a  rule 

sue  which  muat  ^  ^ 

bcjotnedihe^  for  changing  the  venue  on  the  common  affidavit^  it  was 

ties  will  pievenc  served  at  the  same  time  as  the  plea  was  delivered*     It  was 

fronf^viii^an  <>bjected  on  behalf  of  the  plaintiff,  that  it  was  irregular  to 

uodertaking  to  serve  the  rule  and  deliver  the   plea   at  the  same  time. 

give  material 

evidence  in  the  Tfais  was,  however,  the  practice  which  bad  for  many  years 
ol^from  fuiSr'  prevaUed,  in  the  Court  of  King's  Bench,  as  weU  as  the 
ling  it.  other  Courts.     The  only  authority  in  support  of  the  ob- 

jection was,  a  case  which  it  was  said  might  be  found  in 
Z  Strange. 

LiTTLBDALB,  J. — I  certainly  should  not  attach  much 
weight  to  a  case  in  Strange,  as  to  a  point  of  practice. 

JR.  V.  Ridiards^  in  support  of  the  rule,  contended  that, 
whatever  might  have  been  the  practice  in  such  cases 
before  the  introduction  of  the  new  rules  of  pleading, 
since  their  introduction  a  different  practice  ought  to  pre- 
vail. Those  rules  required  the  denial  of  a  single  allega- 
tion in  the  declaration,  and  therefore  both  parties  were  in 
a  different  situation  from  that  in  which  they  stood  when 
the  defendant  might  have  pleaded  the  general  issue. 
Thus,  in  the  present  case,  the  defendant  having  in  pur- 
suance of  the  new  rules  pleafLed  that  the  prisoner  did  not  es- 
cape, the  issue  was  so  far  narrowed,  that  the  plaintiff  being 
obliged  to  take  issue  upon  the  plea,  and  thus  tacitly  ad- 
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mit  the  cause  of  action  to  have  arisen  in  the  county  of        1836. 
Surrey,  the  King's  Bench   prison  being  situate  in  that      "    ' 
county,  he  would  not  be  able  to  bring  back  the  venue  on  v. 

tbe  ordinary  undertaking  to  give  material  evidence  in  tbe 
oounty  of  Middlesex*  This  difficulty  arose  from  tbe  prac*- 
tiee  of  serving  die  rule  to  change  tbe  veiMie  and  deUveriog 
the  plea  at  one  and  tbe  same  time.  '  If  the  rule  to  change 
the  vemie  bad  been  served  first,  and  an  adequate  time 
alkiwed  to  elapse  between  that  service  and  the  delivery  of 
the  plea,  the  plaintiff  might,  if  he  had  thought  proper, 
have  safely  given  the  undertaking,  as  then  nothing  would 
have  appeared  to  prevent  his  fulfilling  that  undertakings 
But,  by  not  allowing  an  adequate  time  so  to  elapse,  the 
plaintiff  had  been  deprived  of  an  advantage  to  which  he 
was  fairly  entitled,  as  it  could  never  have  been  the  inten- 
tion of  the  new  rules  of  pleading  to  deprive  plaintiffs  of 
rights  which  they  previously  posaessed,  with  respect  to 
bring^g  back  the  venue. 

LiTTLEDALE,  J. — Supposc  the  rulc  for  changing  the 

• 

venue  had  been  served  in  the  morning,  and  the  plea  de- 
livered in  tbe  afternoon,  or  event  a  longer  space  of  time 
to  have  been  allowed  to  elapse,  the  plaintiff  would  have 
beea  in  na  better  situation.  He  could  not  have  pre- 
vented the  defendant  from  pleading  the  plea  which  he 
has  pleaded,  and  then  the  plaintiff  would  be  in  the  same 
situation  with  respect  to  it  as  he  is  now.  If,  in  the  inter- 
vat  between  the  service  of  the  rule  and  the  delivery  of 
the  plea,  he  had  given  an  undertaking  to  produce  mate- 
rial evidence  in  the  county  in  which  the  venue  was  origi- 
nally laid,  he  would  not  be  able  to  fulfil  his  undertaking, 
since,  from  the  nature  of  the  issue  joined  between  the 
parties,  it  would  be  impossible  for  him  to  produce  such 
evidence.  The  present  rule  must  therefore  be  discharged, 
without  costs. 

Rule  discharged,  without  costs. 
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Atkinson  and  Others  c?.  Clean. 

It  is  indispen-  fwILSON  moved  for  a  distringas.  The  affidavit  on 
sabiy  necessary,  ^higi,  j,^  applied  Contained  the  usual  requisites  of  affida* 

in  order  to  ob«  •^■^  ^ 

tainadistrin-  vits  for  the  purpose  of  obtaining  the  writ;  bat  although 

Iwlr  should  be  the  two  appointments  had  been  made  according  to  the 

ihe"rime^f*^  practice,  the  hour  had  not  been  mentioned  at  which  the 

making  the  ap-  person  endeavouring  to  effect  the  service  would  call  again. 

pointments. 

LiTTLEDALE,  J. — It  is  uow  the  clearly  settled  practice 
that  the  hour  must  be  mentioned  when  each  of  the  ap- 
pointments are  made.     You  are  therefore  not  entitled  to 

your  writ. 

Rule  refused. 

Pierce's  Bail. 

la  a  notice  of  JiVSB  Y  opposed  bail,  on  the  ground  that  a  sufficient 
soner/tio  days  notice  of  bail  had  not  been  given,  as  it  was  only  a  two 
issuffident,not-  jays*  notice. 

withstanding  1  ^ 

Reg.  Gen.  T.  T. 

\  ^^^  *if."*        J*  Jervis  contended  that  (hat  was  sufficient  notice,  the 

the  fact  of  his 

being  a  prisoner  defendant  being  a  prisoner,  and  therefore  npt  coming 
orthe^proceed*^-  within  the  meaning  of  1  Reg.  Gen.  T.  T.  1  Will.  4  (a), 
ing^  or  other,     ipj^jg  |,^^j  j^een  the  holding  of  the  Courts  in  a  variety  of 

instances. 

JJiM^y  admitted  that  a  prisoner  was  not  within  the  rule; 
but  then  it  must  appear  on  the  proceedings,  or  by  some 
other  means,  that  the  defendant  was  a  prisoner.  Here, 
no  such  fact  was  shewn.  The  Court  could  not  take  judi- 
cial notice  of  the  defendant  being  a  prisoner.  He  cited 
CreighiiACs  bail  (Ji),  where  it  was  held  by  Mr.  Baron 
Gumey^  that,  in  the  notice  of  bail  for  a  prisoner  to  justify 
at  the  time  of  putting  in,  it  must  appear  that  the  defen- 

(a)  Ante,  Vol.  1,  p.  102.  (6)  Ante,  Vol.  1,  p.  609. 
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dant  is  a  prisoner.    This  not  appearing,  the  notice  was         1836. 
primfi  facie  a  bad  notice.  Pierce's 

Bail. 

t/.  Jervis^  in  support  of  the  bail,  contended  that  it  was 
annecessary  to  introduce  any  such  statement,  as  the  plain- 
tiffi  mast  be  perfectly  aware  that  the  defendant  was  a 
prisoner.  The  case  cited  was  in  the.  Exckequer,  and ' 
this  Court  would,  of  course,  not  be  bound  by  the  prac- 
tice of  that.  yr 

LiTTLBDALE,  J. — It  appears  to  me,  that  this  is  a  suffi- 
cient notice.  By  the  old  practice  it  would  clearly  have 
been  sufficient  Then  the  new  rule,  which  has  required 
four  days'  notice  to  be  given,  has  been  held  by  all  the 
Courts  not  to  apply  to  the  case  of  prisoners.  They  there- 
fore stand  in  the  same  situation  as  they  did  before  the 
promulgation  of  that  rule.  As,  then,  the  notice  would  have 
been  sufficient  before  its  promulgation,  I  think  it  is  suffi* 
cient  now.  No  inconvenience  can  result  from  such  a  notice, 
because  the  plaintiffs  know  that  the  defendant  is  a  prisoner; 
and  when  the  rule  for  the  allowance  of  the  bail  and  the 
supersedeas  is  drawn  up,  the  officer  of  the  Court  will  be 
informed  in  whose  custody  the  defendant  is.  The  decisiion 
cited  is  not  by  the  full  Court  of  Exchequer,  or  I  should 
consider  myself  bound  by  it. 

Bail  passed. 


Ex  parte  Minchin. 

MjOWLING  moved  to  re-admit  an  attorney  without  a  An  attorney 
term*s  notice  of  his  application  to  be  re-admitted.    The  JJjcuiiar  dreum. 
affidavit  on  which  he  moved  stated' that  the  attorney  had  8^* ncct,  be  re- 

•'  admitted  wiih- 

regularly  served  his  articles,  been  admitted,  and  taken  out  out  the  usual 

his  annual  certificate  regularly  down  to  the  15th  Novem-  where  he  has 

her,  1835.     At  that  time  his  last  certificate  expired.     He  ^"ft^^^^^e 

was  unable,  from  distressed  circumstances,  to  take  out  his  ^^^h  to  the  i7th 

November. 
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1836. 
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annual  certificate  after  that  time.  An  improTement  bar- 
ing taken  place  in  his  circumstances,  he  had  beeii  deaSroas 
of  renewing  his  certificate ;  and,  knowing  that  he  would 
not  be  off  the  roll  for  a  year  from  tiie  expiration  of  his 
last  certificate,  and  supposing  that  the  same  time  wa6 
allowed  him  in  that  case  after  the  16th  November  which 
'  attorneys  are  allowed  in  ordinary  cases,  that  is  to  say,  till 
the  16th  December,  he  had  not  applied  to  the  Stamp 
Office  until  the  17th  November.  He  then  ascertained 
that  he  ought  to  have  applied  before  the  15th  of  that 
month.  He  had  therefore  come  promptly  to  the  Court 
(on  the  18th)  to  apply  for  re-admission.  His  affidavit 
admitted,  that  he  had  practised  during  the  uncertificated 
period,  but  stated  that  he  had  omitted  to  take  out  the  cer- 
tificate, from  no  fear  of  proceedings  being  taken  against 
him.  Notice  had  been  given  of  this  application  at  the  Stamp 
Office,  and  no  intimation  had  been  given  that  it  was  in* 
tended  to  oppose  it.  Under  these  circumstances,  it  was 
hoped,  that  he  might  be  re-admitted  without  the  term's 
notice  usually  required. 


LiTTLBDALE,  J.  (after  consulting  with  Master  Bunce. 
I  think  he  may  be  re-admitted,  on  payment  of  twenty  shil- 
lings fine  and  the  arrears  of  duty,  as  it  appears  to  have 
been  so  very  short  a  time,  and  under  such  peculiar  cir- 
cumstances, that  he  was  off  the  roll. 


Admitted  accordingly. 


Dos  d.  Smith  and  Others  v.  Roe. 

The  senrice  of  '  XI UMPHRB  Y  moved  for  judgment  against  the  casual 
\n  ejecteent,      cjcctor.    There  were  two  tenants  in  possession.   The  ser* 

Uie  notice  of 

whidi  ii  dl- 

i«eted  to  D.  S.,  is  «iot  good  on  E.  B.,  although  E.  B.  is  tenant  of  part  of  the  premises. 


' 
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▼wt  on  one  was  regolar.    The  pecuBarity  in  the  case  at        1836. 
to  the  other  waa,  that  the  declaration  waa  directed  to 
Mr.  Daniel  Scriven,  who  was  tenant  of  the  one  part,  and 
the  aenrice  was  sworn  to  hare  been  on  Blisabeth  Beddoes, 
the  wife  of  the  tenant  of  the  other  part. 


LiTTLEDALEy  J. — That  will  not  do«  The  declaration 
is  directed  to  one  persoui  and  the  service  is  on  another. 
You  are  therefore  not  entitled  to  your  rule. 

Rule  refused* 


Ellis  v.  Giles. 

wVlGHTMAN  applied  for  a  rule  nisi  for  an  attachment  if  a  defendant 

for  non-payment  of  money  pursuant  to  an  award.     The  ^e  copy  of  an 

affidavit  of  service  was  somewhat  peculiar.    The  depo-  ^e'thT^her 

nent  swore  that  be  had  endeavoured  to  serve  the  defen-  requisites  of  a 

daot  with  a  copy  of  the  award  and  rule,  at  the  same  tio&e  complied  with, 

shewing  him  the  original  of  each.  The  defendant!  however,  f^Vrate^niti 

put  his  hands  behind  his  back»  and  swore  he  would  not  ^^l^p  atttch- 
take  either.     The  deponent  then  demanded  the  sum  due 
pursuant  to  the  award,  and  left  the  copies  of  the  award 
and  rule  on  the  groundi  in  the  defendant's  presence. 

LiTTLEDALS,  J. — I  think  that  is  sufficient  to  entitle  you 
to  your  rule. 

Rule  nisi  granted. 


ment. 


Greekwood  r.  Dyer. 

vVhATELY  shewed  cause  against  a  rule  lusi  for  an  itienoamwer 
attachment  for  not  producing  a  certain  indenture  of  ap-  Ittijhmmt'tSt 
pinentieeship,  pursuant  to  a  Judge's  order.    An  order  had  ^^  fudge's 

order,  which 
has  been  made 
a  rule  of  Court,  has  not  been  peiionally  served,  if  the  rule  itself  has  been  regularly  serred. 


2S6 


CASES  IN  THE  PRA6TICE  COURT,  K.  B. 


1836. 


Greenwood 

V. 

Oyer. 


been  made  by  Mr.  Baron  Gumey  on  the  29th  July  last, 
for  the  delivery  of  the  indenture  in  question.  That  order 
was  never  personally  served,  but  was  afterwards  made  a 
rule  of  Court.  The  rule  was  personally  served,  but  it 
was  objected  that,  as  the  order  had  not  been  served, 
which  was  the  foundation  of  the  proceeding,  the  attach- 
ment ought  not  to  go. 


LiTTLSDALE,  J. — The  fact  of  the  order  not  having  been 
served  is  immaterial,  as  the  foundation  of  the  contempt 
is  the  disobedience  to  the  rule  of  Court. 

Rule  absolute. 


A  plaintiff  has 
not  lost  a  trial 
in  a  town  canae, 
if  he  could 
have  proceeded 
to  trial  at  any 
time  in  the 
tenn  next  alter 
the  return  of  the 
writ ;  and| 
therefore,  where 
a  plaintiff  might 
have  proceeded 
to  trial  at  the 
third  sitting, 
though  he  could 
not  at  the  first, 
he  is  not  en- 
titled to  have 
the  attachment 
stand  as  a 
security. 


The  Kino  v.  The  Sheriff  of  Shropshire,  in  a  cause  of 

ChAPPBLL  r«  BOWDLER. 

JidRLE  shewed  cause  against  a  rule  obtained  at  the  in- 
stance of  the  bail  for  setting  aside  an  attachment  against 
the  sheriff,  on  payment  of  costs.  The  attachment  was 
regular,  and  therefore  the  only  question  was,  whether  it 
ought  to  stand  as  a  security  or  not.  This  would  depend 
on  whether  the  plaintiff  had  lost  a  trial.  The  writ  was 
sued  out  on  the  1 5th  of  July,  and  on  it  the  defendant 
was  arrested.  On  the  23rd  a  Judge's  order  was  obtained 
to  return  the  writ.  On  the  30th  the  sheriff  returned  that 
he  had  taken  the  defendant,  and  that  he  was  out  on  bail. 
On  the  S9th  the  plaintiff  declared  de  bene  esse.  At  that 
time  no  notice  of  bail  above  had  been  given.  On  the  30th 
of  July  an  order  was  served  to  bring  in  the  body.  On  the 
1st  of  August  an  assignment  of  the  bail-bond  was  taken, 
and  which  was  then  discovered  to  be  void  on  account  of 
its  having  been  taken  in  a  larger  sum  than  that  for  which 
the  writ  had  issued,  the  writ  being  for  50/.,  and  the  bail- 
bond  being  for  «56/.  \0s.  On  the  7th  of  August  the  de- 
fendant was  rendered.  The  question  then  was,  on  this 
state  of  facts,  whether  a  trial  had  been  lost.    The  plaintiff 


^m 
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had  declared  on  the  29th  of  July.     If  bail  had  been  per-        1836. 
fected  in  proper  time,  the  plaintiff  might  have  proceeded     .p^^  ^^^^ 
to  trial  at  the  first  Sittings  in  Michaelmas  Term.    This.  9-  . 

®  .  .  The  Sheriff  of 

however,  he  had  been  prevented  from  doing,  in  conse-  Shropshire. 
quence  of  bail  not  having  been  perfected  in  due  time* 
He  had  consequently  lost  a  trial,  and  therefore  the  at- 
tachment ought  to  stand  as  a  security.  By  5  Reg.  Gen. 
H.  T.  2  Will.  4  (a),  it  was  ordered,  **  that,  upon  staying 
proceedings,  either  upon  an  attachment  for  not  bringing 
in  the  body,  or  upon  the  bail-bond,  on  perfecting  bail 
above,  the  attachment  on  bail-bond  shall  stand  as  a  se- 
curity, if  the  plaintiff  shall  have  declared  de  bene  esse, 
and  shall  have  been  prevented,  for  want  of  special  bail 
being  perfected  in  due  time,  from  entering  his  cause  for 
trial,  in  a  town  cause,  in  the  term  next  after  that  in  which 
the  writ  is  returnable,  and,  in  a  country  cause,  at  the  en- 
suing Assizes."  By  the  terms  of  this  rule,  therefore,  the 
plaintiff  was  entitled  to  have  the  attachment  stand  as  a 
security. 

LiTTLEDALE,  J. — The  plaintiff  might  have  gone  to 
trial  at  the  third  sittings  in  the  term,  though  not  at  the 
first.  The  only  case  in  which  the  plaintiff  can  be  allowed 
to  have  the  ilttachment  stand  as  a  security  is,  where  he 
cannot  proceed  to  trial  in  the  term  next  after  the  return 
of  the  writ. 

Busby,  in  support  of  the  rule,  contended  that,  accord- 
ing to  the  language  of  5  Reg.  Gen.  H.  T.  2  Will.  4,  the 
plaintiff  had  not  lost  a  trial.  The  words  of  the  rule  were, 
"  from  entering  his  cause  for  trial,  in  a  town  cause,  in  the. 
term  next  after  that  in  which  the  writ  is  returnable.*'  The 
clear  meaning  of  that  rule  was,  that  the  attachment  would 
stand  as  a  security,  if  the  plaintiff  were  prevented  from 
going*  to  trial  at  all  in  the  term.     It  was  true,  in  the  pre- 

(a)  Ante,  Vol.  1,  p.  199. 
VOL.  V.  S  D.  P.  C. 


V. 

The  Sheriff  of 
Shropshibb. 
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1836.        sent  ^ase,  that  the  pkintiff  could  not  have  proceeded  to 
'     "  trial  at  the  first  sittings  in  the  tertHi  but  he  might  at  the 

third- 

LiTTLXDALEj  J. — By  the  old  practice  the  plaintiff  coul4 
not  have  had  the  attachnient  as  a  security.  Now,  the 
question  is»  whether,  under  the  new  rule  of  H.  T.  S  Will. 
4y  he  is  entitled  to  it  That  rule  says^  that  the  attach- 
ment shall  stand  as  a  security^  if  the  plaintiff  shall  have 
declared  de  bene  esse,  and  shall  have  been  prevented, 
for  want  of  special  bail  being  perfected  in  due  time,  from 
entering  bis  cause  for  trial,  in  a  town  cause,  **  in  the  term 
next  after  that  in  which  the  writ  is  returnable."  That,  of 
course,  means  in  any  part  of  the  term.  The  plaintiff  could 
not  have  proceeded  to  trial  in  this  case  at  the  first  sittings 
in  the  term.  The  rule,  however,  makes  no  distinction  be- 
tween the  first,  second,  and  third  sittings,  and  according 
to  the  old  practice  there  was  no  such  distinction.  As, 
therefore,  the  plaintiff  might  have  proceeded  to  trial  at 
the  third  sittings,  I  think  the  rule  ought  to  be  made  ab- 
solute for  staying  proceedings  on  payment  of  costs,  with- 
out the  attachment  standing  as  a  security. 

Rule  absolute  accordingly. 


Thomas  v.  Lord  Ranblagh. 

Service  of  a  rale  ^*  WILLIAMS  moved  to  make  a  rule  to  compute 

to  compute  absolute  on  affidavit  of  service.     The  deponent  making 

at  theresidence  .          ^               ,       .  . 

of  the  defen-  the  affidavit  swore  to  a  service  of  the  rule  nisi  at  the  re- 

prooeuwaa  sidcnce  of  the  defendant,  where  the  process  had  been 

Mnred ona  gervcd  on  a  female  servant.    The  affidavit  then  went  on 

female  tenrant 

of  the  defen-  to  State  that  the  female  servant  had  informed  the  de- 

dantj  is  ,,                                            - 

aBffident  poncut  that  her  master  was  out  of  town,  and  had  been  so 
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for  a  month  previous^  and  that  she  did  not  know  when  he        1836. 
would  return.  ^   ' 

Thomas 

9. 

CoLBRiDGB,  J.— -I  think  that  is  a  sufficient  service;    kavklaqb. 
you  may  therefore  take  your  rule. 

Rule  granted. 


Nbwnham  v.  Hanny  and  Others. 

€/.  J*  WILLIAMS  shewed  cause  against  a  rule  nisi  Where  the 

obtained  by  Oeasby  for  setting  aside  the  interlocutory  ciaraUon'is  Ve- 

judgment  signed  by  the  plaintiff  in  this  case,   on  the  ^>v<^ir«^<'nUie 

ground  of  irregularity.    The  irregularity  complained  of  on  which  it 

wasi  that  the  declaration  had  been  delivered  on  a  day  contrary  to  i 

subsequent  to  that  of  which  it  bore  date.   It  was  delivered  r^'mix.'^' 

on  the  S6th  of  October,  and  was  dated  the  25th.    The  (pieadingmies). 

,  '  It  18  an  irregala- 

judgmeilt,  however,  was  not  signed  until  the  4th  of  Novem-  nty,  which  is 
ber.     It  being  a  country  cause,  the  defendant  was  en-  uyiagto^come 
title4  to  right  clear  days*  time  to  plead.  That  number  of  ^^'th^'^jJij 
dear  days  had  been  given  between  the  delivery  of  the  de-  of  October  to 
daration  and  the  signing  of  the  judgment.    The  defen-  November. 
dant  had  five  clear  days  in  the  month  of  October,  and 
three  clear  days  in  the  month  of  November.     So  far, 
therefore,  as  the  defendant  was  substantially  interested, 
he  had  obtained  all  the  time  for  pleading  to  which,  by  the 
practice  of  the  Court,  he  was  entitled.     But  it  was  said 
that  the  day  of  the  delivery  not  being  the  same  as  the 
date  of  the  declaration,  it  was  irregular,  as  being  in  con- 
travention of  1  Reg.  Gen.  H.  T.  4  Will.  4  (a).   The  words 
of  that  rule  were,  that  ''every  pleading,  as  well  as  the  cie- 
daration,  shall  be  intitled  of  the  day  of  the  month  and 
year  when  the  same  was  pleaded,  and  shall  bear  no  other 
time  or  date;  and  every  declaration  and  other  pleading 

« 

(a)  Ante,  Vol.  2,  p.  3ia. 
S2 
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1836.         shall  also  be  entered  on  the  record  made  up  for  trial,  and 
Nbwnuam      ^"  ^^^  judgment  roll,  under  the  date  of  the  day  of  the 
V.  month  and  year  when  the  same  respectively  took  place, 

and  without  reference  to  any  other  time  or  date,  unless 
otherwise  specially  ordered  by  the  Court  or  a  Judge.** 
The  object  of  this  rule  evidently  was  to  prevent  parties 
from  being  deprived  of  the  full  number  of  days  to  which, 
by  the  practice  of  the  Court,  they  were  entitled,  in  con- 
sequence of  the  opposite  party  not  delivering  or  filing  the 
different  pleadings  in  the  cause  on  the  day  of  which  they 
bore  date.  But  in  the  present  instance  the  defendant 
has  been  allowed  the  full  time  to  which  he  was  entitled 
according  to  the  practice  of  the  Court.  At  most,  there- 
fore, the  objection  amounted  to  a  mere  irregularity ;  and 
the  defendant  should  have  come  to  the  Court  within  a 
reasonable  time  after  he  became  acquainted  with  the  irre« 
gularity.  Now,  he  must  have  become  acquainted  with  it 
on  the  S6th  of  October,  on  the  delivery  of  the  declaration; 
but  no  application  was  made  to  the  Court  until  the  9th  of 
November.  By  his  laches  then  he  had  waived  the  irregu- 
larity. In  Ff/nn  v.  Kemp  (a)  it  was  held  that  a  motion  to 
set  aside  proceedings  for  irregularity  was  too  late  after 
a  lapse  of  seven  days;  and  in  Scott  v.  Cogger (b)  the 
Court  held  an  application  to  set  aside  an  interlocutory 
judgment  for  irregularity,  after  notice  of  inquiry  on  the 
4th  November,  to  be  too  late  on  the  12th.  This  case 
was  different  from  one  in  which  the  declaration  waa filed; 
for  there  the  defendant  might  not  immediately  become 
acquainted  with  the  irregularity.  There  might,  conse- 
quently, in  such  a  case,  be  some  excuse  for  delay  in 
coming  to  the  Court.  But  here  the  declaration  was  de* 
Uvered,  and  therefore  the  knowledge  of  the  irregularity 
must  have  reached  him  immediately  on  its  delivery.  The 
Court  would  not  allow  him  to  lie  by  for  such  a  length  of 

(a)  Ante,  Vol.  2,  p,  620.  (h)  Ante,  Vol.  3,  p.  212. 
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time  without  coining  to  the  Court,  in  order  to  avail  him-         ^^S. 
self  of  the  objection.  iII^m 


Cleasbjf,  in  support  of  the  rule,  contended  that  the 
cases  cited  were  totally  inapplicable.  The  objection  to 
the  plaintiff's  proceedings  was,  that  the  declaration  had 
been  delivered  on  the  36th,  it  being  dated  on  the  35th. 
The  question  then  arose  as  to  the  time  within  which 
advantage  ought  to  be  taken  of  that  objection.  Mr. 
lidd  (a)  laid  down  the  rule  in  these  terms — *'  The  appli- 
cation to  set  aside  proceedings  for  irregularity  should  be 
made  as  early  as  possible,  or,  as  it  is  commonly  said,  in 
the  first  instance ;  and  when  there  has  been  any  irregu- 
larity, if  the  party  overlook  it,  and  take  subsequent  steps 
in  the  cause,  he  cannot  afterwards  revert  back  to  the 
irregularity  and  object  to  it.*'  No  doubt,  if  the  party  who 
seeks  to  complain  of  the  irregularity,  takes  a  step  after 
the  alleged  irregularity  has  arisen,  he  waives  it.  But  the 
drcumstance  of  the  opposite  party  taking  a  step  does  not 
deprive  the  former  party  of  his  right  to  object.  He  has  a 
right  to  wait  until  he  sees  that  his  opponent  intends  to  act 
on  the  irregular  step.  In  Moffat  v.  Carter  (b)  it  was 
held  that,  where  a  notice  of  declaration  was  a  nullity,  the 
defendant  was  not  obliged  to  apply  to  set  aside  the  judg- 
ment signed,  for  want  of  a  plea,  until  notice  of  a  writ  of 
inquiry.  The  defendant,  therefore,  was  not  bound  to 
come  to  the  Cour  tuntil  judgment  had  been  signed.  But, 
at  any  rate,  notice  was  given  in  the  present  case  to  the 
plaintiff,  that,  unless  the  declaration  was  waived,  an  ap^- 
plication  would  be  made  to  the  Court  to  set  it  aside.  In 
Topping  Y.Fuge  ^  Ingram  {e)  the  plaintiff  served  irregu- 
lar process  on  the  defendant.  The  latter  gave  notice  of 
the  irregularity,  and  that,  if  the  plaintiff  proceeded  on  it, 

(a)  Practics,  Vol.  1,  p.  513,  9th  edit.  (6)  2  N.  R.  75. 

(c)  6  Taunt,  330. 


V. 

Hamnt. 


Newnbam 

V. 
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1836.        the  defendant  would  move  to  8et  aside  the  proceedings. 
The  Court  there  held  that  this  was  an  exception  to  the 
ordinary  rule«  that  the  party  applying  to  set  aside  irregu- 
Hannt.       Iqp  proceedings  must  come  before  the  other  party  has 
taken  any  other  step  in  the  cause. 

L1TTLEDALB9  J.— I  think  the  fact  of  the  declaration- 
having  been  delivered  makes  a  difference.     If  it  had  been 
filed  and  notice  given^  the  defendant  might  never  have 
taken  it  out  of  the  oflSce. 

Cleaiby  cited  Hill  v.  Parker  {a),  where  the  Court  held 
that  a  notice  of  declaration^  served  with  a  copy  of  a  writ, 
is  bad ;  and  the  defendant  is  in  time  to  take  advantage  of  it, 
if  he  comes  to  the  Court  immediately  after  the  next  step 
the  plaintiff  takes. 

LiTTLEDALE,  J.,  referred  to  the  cases  of  Smith  v. 
Clarke  {b)^  where  it  was  held  that  interlocutory  judgment 
cannot  be  set  aside,  because  the  notice  of  declaration  is 
irregular;  and  Hinton  v.  Stevens {c)^  where  it  was  held 
that  an  objection  to  a  notice  of  declaration,  on  the  ground 
of  variance  from  the  writ,  must  be  taken  within  four  days 
from  the  time  of  serving  the  notice,  whether  in  term  or 
vacation. 

Cleatby  contended  that  the  objection  founded  on  the 
difference  of  the  date  of  the  declaration  and  of  the  de- 
livery, was  not  a  mere  irregularity  in  a  point  of  form,  but 
was  substantial.  The  direct  tendency  of  such  a  variance 
was  to  curtail  the  defendant  of  his  proper  time  to  plead. 

LiTTLEDALE,  J. — It  is  impossible  to  reconcile  all  the 
cases  on  this  point ;  but  it  seems  to  me,  upon  the  whole, 

(0)  2Clut.  Rep.  165.  (h)  Ante,  Vol.  2,  p.  218. 

(c)ADte,  Vol.4yp. 


MICHAELMAS  TERM|  f  WILL.  IV.  S6S 

that  the  application  to  set  aside  the  judgment  was  too  i8d6. 
late.  The  objection  taken  to  the  declaration  only  amounts 
to  an  irregularity  in  not  complying  with  the  rule,  without 
having  the  effect  of  misleading  the  defendant  as  to  the 
time  of  pleading,  as  the  plaintiff  did  not  actually  sign 
jodgment  until  eight  days  from  the  time  of  delivery,  wheti 
he  was  fully  entitled  to  sign  it.  There  are  cases  in  which 
the  Court  has  decided  that  the  complaining  party  may  wait 
until  the  ofibnding  party  has  takeii  a  fresh  step  before  he 
itftplies  to  the  Cdiirt ;  but  ther^  are  several  other  cases 
in  which  it  has  been  held  that  he  cannot  do  so.  If  this 
bad  been  thd  case  of  d  hoiice  of  d^daratioti,  instead  of  a 
deUner^  of  a  declliratiblii,  I  think  the  defendant  would  not 
have  been  bound  td'come  to  the  Court  till  after  the  judg- 
ment had  been  signed,  and  then  this  application  would  not 
have  been  too  late.  But  here  the  defendant's  attention  Was 
called  to  the  irregularity  by  the  delivery.  One  would,  of 
course,  suppose  that  this  objection  would  have  formed  the 
anbject  of  discussion  at  the  time  when  the  defendant  con- 
sidered the  period  left  him  for  pleading.  In  applications 
on  the  ground  of  irregularities  in  the  writ,  it  is  now  the 
recognised  rule  that  the  defendant  must  come  to  the 
Court  before  the  time  for  appeilrance  is  out ;  because  the 
objectfoni  whatever  it  may  be,  must  have  come  to  the 
knowledge  of  the  defendant  before  the  expiration  of  that 
period*  So,  in  the  present  case,  you  ought  to  have  ap- 
plied to  the  Court  within  the  time  allowed  for  pleading, 
because  at  that  time  you  must  have  been  aware  of  the 
objection.  The  present  rule  teust  therefore  be  dis- 
charged, but  without  costs. 

Rule  discharged,  without  costs. 


/^^»^A  jhiTif  ^i^jk^ti^jt^ 


^)^,7^Ji.A^^     ^/i- 


^fM  rv 
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The  Court  will 
not  superadd 
to  a  rule  for 
security  for 
cotta,  the  term 
of  the  defendant 
being  at  liberty 
to  dgn  Judg- 
ment as  in  case 
of  a  nonsuit,  if 
the  security 
should  not  be 
given  within  a 
limited  time. 


Kelly  v.  Brown. 

JC  he  Aiiametf''General  moved  for  a  rule  to  shew  cause 
why  the  plaintiff  in  this  case  should  not  give  security  for 
costs  within  fourteen  days,  or  why,  in  the  alternative,  the 
defendant  should  not  be  allowed  to  sign  judgment  as  in 
case  of  a  nonsuit  absolute.  It  was  an  action  on  a  life 
policy  of  insurance,  and  the  action  had  been  commenced 
in  the  month  of  February,  in  the  year  1835.  The  plaintiff 
was  resident  in  Ireland,  and  was  an  Irishman.  The  action 
was  brought  under  very  vexatious  circumstances,  which 
were  disclosed  in  his  affidavit,  among  others  that  the 
plaintiff  was  quite  insolvent  There  was  consequently  no 
kind  of  probability,  or  even  possibility,  that  he  would  be 
able  to  give  security  for  costs.  The  only  mode,  there- 
fore, in  which  the  defendant  could  free  himself  from  such 
vexatious  proceedings,  was  to  obtain  a  rule,  with  the  alter- 
native proposed,  of  enabling  the  defendant  to  sign  judg- 
ment as  in  case  of  a  nonsuit,  if  security  for  costs  should 

* 

not  be  given  by  the  plaintiff  within  fourteen  days. 

LiTTLEDALB,  J. — You  Cannot  have  the  rale  in  the  form 
you  pray,  with  the  alternative  of  signing  judgment  as  in 
case  of  a  nonsuit;  you  can  only  have  it  with  the  ordinary 
consequence  of  a  stay  of  proceedings,  in  case  the  plaintiff 
does  not  give  the  security  required. 

The  Attomey'General. — Either  we  go  on,  or  we  do  not 
go  on.  If  we  go  on,  we  go  on  at  the  perU  of  incurring 
costs,  which  we  shall  never  be  reimbursed,  whatever  may  be 
the  result  of  the  cause ;  if  we  do  not  go  on,  then  this  cause 
remains  hanging  over  us,  and  we  can  have  no  chance  of 
being  reimbursed  those  which  we  have  already  incurred. 


LiTTLEDALE,  J. — It  Is  true  that  you  are  in  a  dilemma. 
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but  I  do  not  think  that  I  can  assist  you.    You  can  only         1836. 

have  the  rule  in  the  usual  fomii  which  will  operate  as  a 

stay  of  the  plaintiflTs  proceedings. 

Rule  accordingly. 


Fry  v.  Chapman. 

9^»  LEE  shewed  cause  against  a  rule  nisi  obtained  by  in  »  action 
S,  F.  Richards  for  entering  a  nonsuit  in  this  cause,  or  for  ^^j{^*  j^ 
a  new  trial,  on  the  sround  of  a  defect  in  the  evidence  pro-  >f  not »  ground 

for  nonsuit  that 

duced  in  support  of  the  plaintiff's  case.    It  was  an  action  tiie  plaintiff 

for  use  and  occupation,  and  was  tried  before  the  sheriff,  duoe  a  written 

The  plaintiff  proved  his  case,  without  producing  a  written  Jj^^^Jl^i  ST" 

agreement  under  which  the  premises  were  held,  and  oh-  premiiet  are 

.  held,  if  the 

tained  a  verdict  for  5/.  The  present  application  was  to  evidence  given 
set  aside  that  verdict  and  enter  a  nonsuit,  on  the  ground  in  attpJ^rt^of^ 
that  the  plaintiff  was  bound  to  produce  the  written  airree-  ^^  ^.^^^, 

■^  ,  ,     '^  ®  not  diadote  the 

ment  under  which  the  premises  were  held.  V.  Lee  now  existence  of 
submitted  that  this  was  no  objection  to  the  verdict.  •  If,  ment^"^^'^* 
in  the  course  of  proving  bis  case,  the  plaintiff's  evidence 
had  disclosed  the  existence  of  a  written  agreement  under 
which  the  defendant  held,  of  course  he  must  have  pro- 
duced it ;  but,  as  he  had  been  able  to  conclude  .his  case 
without  such  a  disclosure,  no  objection  existed  to  the  ver- 
dict. It  was  true  that  the  defendant  had  afterwards  pro- 
duced the  agreement,  hut  that  was  for  his  discretion  in 
the  management  of  his  own  case.  The  present  rule  ought, 
therefore,  to  be  discharged. 

LiTTLEDALB,  J. — It  appears  to  me  that. the  non-pro- 
duction of  the  written  agreement  is  no  ground  for  setting 
aside  the  verdict.  If  the  plaintiff  was  able  to  conclude  his 
case  without  disclosing  the  existence  of  a  written  agree- 
ment, he  was  not  obliged  to  produce  it. 

IL  V,  Richards  admitted  that  he  could  not  sustain  his 
rule  on  that  ground. 
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LiTTLBDALB,  J,,  after  entering  into  the  other  facts  of 
the  case,  granted  a  new  trial  on  payment  of  costs. 

Rule  accordingly. 


Whet«  a  pltfn* 
tiff  hai  signed 
ED  interlociitory 
judgtneoty  for 
wmnt  of  a  plea, 
too  aoon,  attd 
the  plaintiff 
gives  tidtice  of 
his  ibtentioQ  to 
abandon  it, 
but  does  not 
actually  strikt 
it  out,  the  de- 
fendant need 
not  come  to 
the  Court  to 
sctitadde; 
but  the  Court 
discharged  a 
rule  for  that 
purpose  with- 
out costs. 


ROBIMSON  V.  StODDART. 

JtETBRSDORFF  shewed  cause  against  a  rule  nisi 
which  had  been  obtained  by  DowUng  for  setting  aside  an 
interlocutory  judgment  for  irregularity*  The  declaration 
had  been  delivered  on  the  27th  of  October,  indorsed  to 
plead  in  four  days.  This  time  would  expire  on  the  Slst. 
On  that  day  the  defendant  obtained  four  days'  further 
time  to  plead.  On  the  3rd  of  November  the  defendant 
delivered  pleas,  which,  not  being  signed  by  counsel,  were 
irregular.  On  the  4th,  the  pleas  were  again  delivered, 
with  counsel's  signature.  On  the  morning  of  the  5th,  at 
the  opening  of  the  office,  the  plidntiff  signed  judgment  as 
for  want  of  a  plea.  An  application  was  then  made  to  the 
plaintiff  to  abandon  his  judgment.  This  he  agreed  to  do, 
but  refused  to  pay  any  costs  to  the  defendant  for  search- 
ing; and  although  he  had  agreed  to  abandon  the  judg- 
ment, he  did  not  strike  it  out  of  the  book.  Petersdorff 
admitted  that  the  judgment  must  be  considered  as  irregu- 
lar, inasmuch  as  regular  pleas  had  been  delivered  before 
the  time  for  pleading  had  expired;  but,  after  the  plaintiff 
had  expressed  his  willingness  to  abandon  the  judgment, 
there  was  no  occasion  for  the  defendant  to  come  to  the 
Court  for  the  purpose  of  setting  aside  the  judgment.  The 
present  rule  ought,  therefore,  to  be  discharged,  and  with 
costs. ' 


DowUngg  in  support  of  the  rule,  contended,  that,  so  long 
as  the  judgment  remained  in  the  book,  it  was  in  force. 
The  defendant,  therefore,  was  compelled  to  come  to  the 
Court  to  set  it  aside. 
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litnLBBALs^  J^— k  does  not  appear  tl&at  the  defendant        19S6. 
asked  the  plaintiff  to  strike  out  the  judffmenL    Havke      ",    "- 
given  notice  that  they  abandoned  it,  I  do  not  think  there  9. 

waa  any  occaaion  for  the  defendant  to  come  to  the  Court. 
But  as,  strictly  speaking,  the  defendant  had  a  right 
to  have  the  judgment  struck  out,  the  rule  may  be  dis- 
charged, without  costs. 

Rule  discharged,  without  costs. 


Stoddart. 


Lewis  v.  Hilton. 

Chilton  shewed  cau^  agunst  a  rule  nisi  obtained  itianoobjec- 
by  R.  V.  Richards  for  a  new  trial,  on  the  ground  of  im-  tt^l^^^ 
proper  admission  of  eyidence  on  the  part  of  the  defendant,  of  set-off  that 

•w  .       4i        •  A  1     .  .IB  <■    ^•y  "f®  headed 

It  was  an  action  for  the  recovery  of  a  surgeon  s  bill,  and  in  a  dUfeient 
was  tried  before  the  undcr^heriff  of  Cardigan.    The  de-  S^wWd?  Uif '* 
fendant  obtained  a  verdict.  A  set-off  having  been  pleaded  f^'^'l^  ^ 
at  the  time  of  the  delivery  of  the  plea,  the  particulars  of  they  have  not 
it  were  attached.    The  action  was  brought  in  the  Court  pumiant  to  a 
of  King's  Bench,  but  the  particulars  were  headed  in  the  '"^'*  ^*"^^- 
Exchequer.     At  the  trial,  after  the  plaintiff  had  proved 
his  case,  the  defendant  proposed  to  give  evidence  of  his 
set-off.     It  was  then  objected  on  the  part  of  the  plaintiff, 
that,  as  the  particulars  were  headed  in  the  Exchequer, 
they  could  not  be  used  in  a  cause  tried  on  a  King's  Bench 
record.  No  evidence,  therefore,  could  be  received  in  sup- 
port of  the  plea.    The  under-sheriff  overruled  the  ob- 
jection, admitted  the  evidence,  and  the  defendant  had  a 
verdict.    It  was  now  sought  to  set  aside  that  verdict,  and 
obtain  a  new  trial,  on  the  ground  that  the  ruling  of  the 
sheriff  with  respect  to  the  particulars  was  wrong. 

LirTLBDALs,  J.— I  thmk  that,  as  there  was  no  order  of 
the  Court  of  Exchequer,  or  of  a  Judge  of  it,  for  the  de- 
livery of  the  particulars,  there  was  no  objection  to  using 
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JSa^^^j^  r^.3i»j^Amjm 


them,  although  they  were  headed  in  a  different  Court  from 
that  in  which  the  action  was  hrought. 

The  rule  for  a  new  trial  was  afterwards  made  absolutCi 
on  terms. 

Rule  absolute  accordingly. 


The  enlarge- 
ment of  one  rule 
it  a  ▼iolation  of 
a  subtequent 
one  in  the 
•ame  matter, 
which  is  drawn 
up  with  a  itay 
of  proceedingf. 


Wyatt  f?.  Prebble. 

Jlm.UMFREY  moved  for  leave  to  enlarge  a  rule,  under 
these  circumstances : — A  rule  nisi  for  an  attachment  had 
been  obtained  by  Humfrey  on  a  former  day  against  an 
attorney,  for  not  delivering  his  bill,  pursuant  to  a  Judge's 
order,  subsequently  made  a  rule  of  Court.  Archbold 
afterwards  obtained  a  rule  nisi'  to  rescind  the  Judge  s 
order,  and  a  part  of  the  rule  was,  *'  a  stay  of  proceed- 
ings.**  The  attorney  on  whose  part  Humfrey  had  ap- 
plied, was  not  aware  that  personal  service  of  the  rule 
nisi  for  the  attachment  was  necessary,  and  therefore  only 
served  it  at  the  defendant's  dwelling-house.  The  present 
application  was  consequently  made  to  enlarge  the  rule  nisi 
for  the  attachment  until  the  last  day  of  the  term,  in  order 
to  give  the  applicant  an  opportunity  of  eflfecting  per- 
sonal service.  The  only  difficulty  was,  whether  such  an 
enlargement  could  take  place,  while  the  rule  was  pending 
for  setting  aside  the  Judge's  order,  with  **  a  stay  of  pro- 
ceedings." This  could  hardly  be  considered  as  a  "  pro- 
ceeding," inasmuch  as  it  was  only  keeping  alive  a  rule 
which  had  already  been  obtained. 


LiTTLBDALS,  J. — I  think  you  cannot  be  allowed  to  en- 
large your  rule,  as  that  enlargement  would  be  a  "  proceed- 
ing," and  therefore  in  violation  of  the  rule  which  has  been 
drawn  up,  with  a  stay  of  proceedings. 

Rule  refused. 
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Cassell  r.  Lord  Glbngall  and  Another. 

iSTEER  moved  to  set  aside  a  warrant  of  attorney,  and  The  Court  wUi 
the  judgment  signed  thereon,  on  the  ground  of  a  defect  in  "<>*»  jn  an«p- 
the  memorial  of  the  annuity,  the  payment  of  which  the  u><i«  ^  warrant 

i*  111  .  mt        1        of  attorney,  and 

warrant  of  attorney  had  been  given  to  secure.     1  be  de-  the  judgment 
feet  was,  that  the  name  of  only  one  of  the  grantors  and  IhCTwT^recta 
one  of  the  grantees  had  been  introduced,  there  being  two  ftayofprooeed- 

.r>       1  f  ing«  in  an  action 

grantors  and  two  grantees.     On  the  warrant  of  attorney,  against  the 
judgment  had  been   signed,   and  a  writ  of  fi.  fa.  issued  Sieged  fiiise  re- 

and  executed.     The  sheriff  had  made  his  return  to  the  *^?  ^  the  exe- 
cution aonght  to 

writ^  of  nulla  bona*  The  plaintiff  in  the  action  then  be  set  aside. 
commenced  proceedings  against  the  sheriff  for  a  false  re- 
turn. It  was  wished  to  engraft  on  the  rule  for  setting 
aside  the  warrant  of  attorney,  and  all  proceeding  under  it, 
the  term,  that  the  proceedings  in  the  action  against  the 
sheriff  should  be  stayed. 

Littledale,  J. — ^Tfaat  must  be  made  the  subject  of  a 
separate  application.  You  cannot  make  it  part  of  your 
rule  to  stay  proceedings  against  the  sheriff,  on  this  appli- 
cation to  set  aside  the  warrant  of  attorney.  You  may 
take  your  rule  for  the  latter  purpose  only. 

Rule  accordingly. 


Haywood's  Bail. 

MjVMLE  Y  opposed  bail^  on  the  ground  that  an  altera-  it  is  no  objec- 
tion had  been  made  in  the  bail-piece,  in  the  name  of  one  s^ti^S^'of  hSi' 
of  the  bail.     The  name  had  originally  been  written  *•  Hay-  *?**  ■"  ■***'** 

.  11  TT  tion  has  been 

ward,    but  it  had  been  altered  to  "Haywood."    No  ex-  made  in  the 

bail-piece,  in 

of  the  bail,  if  the  officer  uldng  the  bail  has  placed  hU  initials  against*the*jdUsradon 
The  ftct  of  an  attachment  having  been  obtained  against  Uie  sheriff  for  not  brinirinff  in  th«  hadv 
U  no  objection  to  the  jastificadon  of  bail.  ^^         *  ^^^' 
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planation  was  given  as  to  the  cause  of  this  alteration,  but 
merely  the  initials  of  the  commissioner  before  whom  the 
affidavit  was  sworn  were  put  in  the  margin  opposite  the 
alteration.  In  the  affidavit  of  due  caption  the  name  was 
Haywood. 

LiTTiiBDALB,  J. — It  is  uot  uecessary  that  any  explana- 
tion should  be  given  of  the  cause  of  the  alteration,  if  the 
person  taking  the  bail  has  put  his  initials  opposite  the  al- 
teration. 

Lumley  then  objected  that  it  was  too  late  to  put  in  bail, 
because  an  attachment  had  already  been  obtained  on  the 
7th  of  November,  returnable  on  the  14th,  for  not  bringing 
in  the  body. 

LiTTLBDALE,  J. — That  is  no  objection  to  the  bail  justi- 
fying. I  do  not  say  what  maybe  the  effect  of  the  justifi- 
cation ;  but  valeat  quantum. 

Bail  passed. 


A  rule  to  com- 
pute cannot  be 
made  absolute 
on  an  affidavit 
that  the  rule 
nisi  has  been 


Black  v.  Cloup. 

a9.  hughes  moved  to  make  absolute  a  rule  to  compute. 
The  affidavit  of  service  stated,  that  the  clerk  who  went  to 
serve  the  rule  nisi  was  informed  at  the  house  where  the 
defendant  had  lodged  when  he  was  served  with  the  writ 
in«V/uiVde^  ^^^  uotico  of  declaration,  that  the  defendant  had  gone 
fendant,  where    awav,  and  it  was  not  known  where;  that  no  one  was  au- 

he  was  served  •'  a  t 

with  the  writ,  If  thorissed  to  take  in  papers  for  the  defendant;  and  that  a 
the  defendant     copy  was  then  left  at  the  lodgings. 

bad  left  before 

wu  obtained:  LiTTLEDALE,  J. — I  think  that  affidavit  is  not  sufficient, 

itmustbeshewn  j^  should  at  least  be  shewn  that  efforts  have  been  made  to 

that  endeavours 

have  been  made  fin^j  the  defendant. 

to  find  the  de- 
fendant without 

success ;  then  the   Court  will  grant  a  rule  nisi  that  service  of  the  rule,  by  leaving  it  at  the  defen- 
dant's last  place  of  abode,  and  sticking  up  a  copy  in  the  office,  may  be  deemed  good  service. 
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Ob  a  Bubaequent  day,  S.  Hughe$  applied  on  an  amended 
aflBdavit,  shewing  the  inquiries  and  efibrtonuule  to  find  the 
defendant ;  that  his  residence  could  not  be  found ;  and 
that  a  copy  of  the  lule  had  been  stuck  up  in  the  office. 
He  cited  Paydiy^  Hill  (a)»  as  in  point,  and  u^fed,  that,  if 
this  jpole  were  not  granted,  the  plaintiff's  proceedings  would 
be  rendered  useless. 

« 

CouRinoK,  J.---tYouniay  have  a  rule  calHng  on  the  de-> 
fendant  to  shew  cause  why  this  service  should  not  be 
deemed  good  service,  and  the  rule  nisi  may  be  served  in 
the  same  way  as  the  former  rule. 

This  rale  was  afterwards  made  absolute,  no  cause  being 
shewn. 

(a)  Ante,  Vol  2,  p.  668. 


service  in 


Dob  d.  Welchon  r.Roa. 

^  HOMAS  moved  for  judgment  against  the  casual  ejec-  if  the 

tor.    All  the  proceedings  were  regular,  and  personal  ser-  qt^^^guUr', 

vice  had  been  effected  on  the  tenant  in  possession.  ^oiSd^at 

.    oDce  taken  to 

LiTTLBnALB,  J. — If  all  the  proceedings  ar^regvlan,  the  without  appiy- 
papers  ought  to  have  been  taken  at  once  to  the  rule  office,     ^^'  ^  ^"'^* 
without  application  to  the  Court.     It  is  only  where  there 
is  something  peculiar  in  the  service,  that  it  ia  necessary  to 
make  an  application  to  the  Court. 

Rule  granted. 


Mbrceron  v.  Mbrcbron. 

JlRICE  moved  to  discharge  the  defendant  out  of  the  The  fact  of  its 
custody  of  the  sheriff  of  Middlesex,  on  entering  a  com-  thrpiaindff^s 
mon  appearance,  on  the  ground  that  it  appeared  from  'jJ^^'Sf^*** 

barred  by  the 
Statute  of  Lt- 
mitationa*  ia  nota  ground  for  dttcharging  a  defendant  out  of  custody  on  mesne  process. 
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1836.        the  proceedings  that  the  plaintiff  had  no  cause  of  action. 
"    '  The  defendant  had  been  arrested  in  the  month  of  January 

9.  last  for  the  sum  of  150/L«  and  the  cause  was  now  at  issue. 

The  particulars  of  the  plaintiff's  demand  shewed  that  the 
debt  had  been  barred  by  the  Statute  of  Limitations.  The 
defendant  bad  pleaded  the  statute,  but  the  affidavit  on 
which  the  application  was  founded  did  not  state  what  the 
plaintiff  had  replied.  It  was  clear,  however,  on  the  plain- 
tiff's own  shewing,  in  his  particulars  of  demand,  that  he 
had  now  no  cause  of  action.  Under  such  circumstances, 
the  Courts  had  on  different  occasions  interfered,  where 
there  was  probable  reason  for  thinking  that  the  defendant 
would  ultimately  succeed.  He  cited  Sumner  v.  Crreen  (a), 
the  marginal  note  of  which  was,  "  Where  a  defendant  is  ar- 
rested on  a  contract,  the  legality  of  which  is  doubtful,  and 
which  may  eventually  subject  the  plaintiff  to  a  penalty, 
the  Court  will  discharge  him  on  entering  a  common  ap- 
pearance:" and  Wighimci  V.  Bankes  (6),  the  marginal 
note  to  which  was,  **  If  there  is  a  probable  ground  to  8us« 
pect  that  the  securities  upon  which  the  defendant  is  held 
to  bail  are  illegal,  the  Court  will  discharge  him  upon  find* 
ing  common  bail.'' 

LiTTLEDALE,  J. — I  do  not  feel  prepared  to  grant  the 
rule.     You  may,  however,  apply  to  the  other  Court. 

Price  afterwards  applied  to  the  full  Court,  and  stated 
the  same  facts,  and  cited  the  same  authorities. 

Lord  Denman,  C.  J. — We  will  look  into  the  authorities, 
and  see  whether  the  application  can  be  granted. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J. — We  have  examined  the  autho- 
rities, and  we  think  the  application  cannot  be  granted.     If 

(a)  1  H.  Black.  aOl.  (()  Forrest,  153.  ; 
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the  cases  xeferred  to  were  to  be  re^consideredy  it  is  pro-         1836. 

bable  that  a  diflPerent  decision  would  be  pronounced.  ^ 

Rule  refused.  mbrcreom. 


Dob  <L  Gowland  v.  Roe.  ' 

jU UMFRE  Y  moYed  for  iudament  against   the  casual  A  declaration 

•                 mi       ■         f     •         r   t                            1111  cjectnieni 

ejector.   The  pecuhanty  of  the  case  was,  that  the  declara-  entitled  "  6 

tion  was  dated  Trinity  Term,  6  Will.  4,  instead  of  "  7  SJf""?" 

Wm.  4."  Will,  y  » 

irregular. 

LittledalEj  J. — That  is  irregular. 

Rule  refused. 


Crosby  v.  Fortescue. 

JSAINES  moved  for  a  rule  nisi  for  a  mandamus  to  be  in  applying 
directed  to  the.steward  of  a  lord  of  the  manor,  command-  to  the  steward 
ing  him,  pursuant  to  8  &  4  Will.  4,  c.  74,  s.  53,  to  enter  ^^^u  dwd"* 
on  the  court  rolls  of  the  manor  a  certain  deed  of  disposi-  of  dispoeiUon, 

,  ,  .  .  o     1  -  pursuant  to 

tioDt  made  pursuant  to  the  provisions  of  that  section.  8&4Wiil.4, 
The  words  of  the  section  were — "  That  a  tenant  in  tail  Jl  not  necessary 
of  lands  held  by  copy  of  court  roll,  whose  estate  shall  be  '^  ^nex  a 

•^        '^^  '  copy  of  the 

merely  an  estate  in  equity,  shall  have  full  power  by  deed  deed  itself,  if 
to  dispose  of  such  lands  under  this  act  in  the  same  manner  are  stated  fn 
in  every  respect  as  he  could  have  done  if  they  had  been  **'*  affidavit- 
of  freehold  tenure ;  and  all  the  previous  clauses  in  this  act 
shall^  so  far  as  circumstances  will  admit,  apply  to  the 
Jands  in  respect  of  which  any  such  equitable  tenant  in  tail 
shall  avail  himself  of  this  present  clause ;  and  the  deed  by 
which  the  disposition  shall  be  effected  shall  be  entered  on 
the  court  rolls  of  the  manor  of  which  the  lands  thereby 
disposed  of  may  be  parcel ;  and  if  there  shall  be  a  pro- 
tector to  consent  to  the  disposition,  and  such  protector 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall 
VOL.  V.  T  D.  p.  c. 
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1886.        be  veid  unless  the  deed  of  consent  be  executed  by  the 
CftotBT       protector  either  on  or  at  any  time  before  the  day  on  which 
V.  the  deed  of  disposition  shall  be  executed  by  the  equitable 

tenant  in  tail ;  and  such  deed  of  consent  shall  be  entered 
on  the  court  rolls;  and  it  shall  be  imperative  on  the  lord  of 
the  manor,  or  his  steward^  or  the  deputy  of  such  stew- 
ard, when  required  ao  to  do,  to  enter  such  deed  or  deeds 

m 

on  the  court  rolls ;  and  he  shall  endorse  on  each  deed  so 
entered  a  memorandum,  signed  by  him,  testifying  the  entry 
of  the  same  on  the  court  rolls :  provided  always,  that  every 
deed  by  which  lands  held  by  copy  of  court  roll  shall  be 
disposed  of  under  this  clause,  by  an  equitable  tenant  in 
tail  thereof,  shall  be  void  against  any  person  claiming  such 
lands,  or  any  of  them,  for  valuable  consideration,  under 
any  subsequent  assurance  duly  entered  on  the  court  rolls 
of  the  manor  of  which  the  lands  may  be  parcel,  unless  the 
deed  of  disposition  by  the  equitable  tenant  in  tail  be  en- 
tered on  the  court  rolls  of  such  manor  before  the  sub- 
sequent assurance  shall  have  been  entered/'  The  steward 
had  been  applied  to,  and  had  refused  to  make  the  entry. 
The  only  question  was,  whether,  on  making  this  applica^ 
tion,  it  was  necessary  to  have  a  copy  of  the  deed  attached 
to  the  affidavit  on  which  the  application  was  made.  The 
affidavit  in  support  of  the  application  contained  a  tolerably 
full  statement  of  the  contents  of  the  deed.  Were  it  neoes* 
sary  to  annex  a  copy  of  the  deed  itself,  which  was  exceed- 
ingly long)  great  expense  must  be  incurred  by  the  parties. 

LiTTLBDALB,  J. — I  do  uot  think  that  it  is  necessary  to 
annex  a  copy  of  the  deed  itself,  as  you  have  a  statement 
of  its  contents  in  your  affidavit. 

Rule  granted  accordingly. 
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1836. 

Jambs  «.  Trbvanion. 

Steer  moved  to  discharge  the  defendant  out  of  cus-  in  an  affidayit 
tody,  on  the  ground  of  an  alleged  defect  in  the  affidavit  of  f^^/i^e^^nl^ 
dcht.    It  wa»  an  action  by  the  indorsee  against  the  maker  promiawry  note 

.  ^   ,       against  the 

of  a  promissory  note*    The  affidavit  stated  the  fact  of  the  maker,  it  is 
various  indorsements  by  which  the  note  came  to  himself,  "hat'the  de-^ 
but  it  did  not  state  or  describe  him  to  be  the  indorsee  of  P^'^f?)^  ^^^^^ 

describe  him- 

the  promissory  note»  or  allege  the  default  of  the  maker.       <eif  as  the  in- 

donee,  if  lie 
traces  title  to 

LiTTLEDALK^  J.— It  is  uot  neccssary  that  he  should  call  jy^'^Jl^^y 
himself  the  indorsee,  if  he  traces  the  title  to  the  note  from  to  allege  the 
the  maker  to  himself;  nor  is  it  necessary  that  he  should  oiaker. 
allege  the  default  of  the  maker.    It  is  only  wliere  the 
action  is  brought  against  persons  collaterally  liable,  that 
you  state  the  default  of  those  who  are  directly  liable.     I 
see  no  objection  to  the  affidavit  of  debt. 

Rule  refused. 


Ex  parte  Thomson. 

MJOWLINQ  moved  for  the  re-admission  of  an  attorney*  it  is  no  objee- 

The  affidavit  on  which  he  applied  stated  the  fact  of  the  ^  Wng  rlT^' 

attorney  having  been  duly  admitted ;  his  having  taken  out  *^™'"^»  ^*'*>- 

his  certificate  for  a  number  of  years;  his  having  discon-  of  fine  or  arrears 

1  11*  ./»  .  i»   "••  of  duty,  that 

tinned  to  take  out  his  certificate  m  consequence  of  dis-  he  has  acted  as 

tressed  circumstances;    his   having  given  notice  to  the  ""borough'*" 

Stamp  Office.    The  only  peculiarity  was,  that  the  appli-  ^^^^^*  *'*>«'« 

M%  ■•It  ■•  •  personSi  not 

cant,  while  off  the  roll,  had  practised  in  some  cases  in  the  attorneys,  may 

borough  court  of  Wells,  wherOi  it  appeared ,  persons  need  has^wrndTpro- 

not  be  attorneys  in  order  to  practise.     This,  it  was  sub-  ^"  ^°'  ^^^^ 
mitted,  could  not  amount  to  **  practising/'  within  the 
meaning  of  the  statutes.  It  was  also  sworn  that  the  appli- 
cant had  served  process  for  several  London  attorneys. 
This  was  also  submitted  to  amount  to  no  objection,  as  any 
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person,  although  not  an  attorney ^  might  serve  process  for 
an  attorney,  as  that  was  merely  the  business  of  a  clerk. 
Under  these  circumstances,  the  applicant  would  be  en- 
titled to  his  re-admissioui  without  payment  of  fine  or 
arrears  of  duty. 

LiTTLEDALE,  J. — I  think  he  may  be  re-admitted  with- 
out payment  of  fine  or  arrears  of  duty. 

Re-admitted. 


A  priioner 
comefl  too  late, 
after  19  days, 
to  object  to  a 
defect  in  the 
a£Bdavit  to  hold 
to  bail. 

SembU,  that 
an  a£Bdavit  to 
hold  to  bail  is 
not  sufficient 
which  states 
that  the  defen- 
dant is  indebted 
in  "  principal 
monies''  due  on 
a  bill  of  ex- 
change, unless 
it  also  stated 
the  amount  for 
which  the  bill 
is  drawn. 


FowELL  and  Another  v.  Petre. 

{Before  the  Four  Judges.) 

JSAGLE  Y  obtained  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  out  of  the  custody  of 
the  sheriff  of  Middlesex,  for  a  defect  in  the  aflSdavit  to 
hold  to  bail.  The  affidavit  was  in  these  words — '*  That 
P.  W.  P.  (the  defendant)  is  justly  and  truly  indebted  to 
the  said  F.  K.  F.  and  S.  H.  B.  (the  plaintiflfs)  in  the  sum 
of  500/.  of  lawful  money  of  Great  Britain,  for  principal 
monies  due  upon  a  certain  bill  of  exchange  drawn  by  the 
said  P.  W.  P.  upon  one  R.  E.,  and  payable  to  the  order 
of  the  said  F.  K.  F.,  and  which  said  bill  of  exchange  was 
indorsed  by  the  said  F.  K.  F.  to  the  said  F.  K.  F.  and 
S.  H.  B.,  and  became  due  and  payable  at  a  day  now  past, 
and  which  said  bill  has  been  refused  acceptance  by  the 
said  R.  E.,  although  presented  to  him  on  the  day  when 
it  became  due>  and  the  amount  of  the  said  bill  of  exchange 
still  remains  due  and  unpaid.*'  The  objection  taken  to 
the  affidavit  was,  that  it  omitted  to  state  the  amount  for 
which  the  bill  was  drawn. 


W.  H.  Watson  shewed  cause  in  the  full  Court  on  a 
subsequent  day. — There  were  two  answers  to  the  rule — 
Isty  The  defendant  had  not  taken  his  objection  in  time. 
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Tlie  rule  of  Court  (a)  expressly  declares  that  "  no  applica-  1836. 
tion  to  set  aside  proceedings  for  irregularity  shall  be  al- 
lowed unless  made  within  a  reasonable  time,  nor  if  the 
party  applying  has  taken  a  fresh  step  after  knowledge  of 
the  hrregularity."  In  this  case  it  appeared  that  the  writ 
was  sued  out  and  delivered  to  the  sheriff,  and  the  defen- 
dant detained  in  custody  under  itj  on  the  26th  of  Octo* 
ber,  and  the  rule  was  not  moTcd  for  until  the  14th  of  No* 
vember.  No  less  than  nineteen  days,  therefore,  had 
elapsed  before  the  defendant  had  applied;  and  it  had 
been  holden  in  Tucker  v.  Colegate  (&),  that  an  irregularity 
in  the  affidavit  to  hold  to  bail  must  be  taken  advantage  of 
before  the  eight  days  limited  for  putting  in  bail  had 
elapsed.  Fynn  v.  Kemp  (e),  and  Fir  ley  v.  Rallett  (d), 
were  to  the  same  effect  Sndly,  The  affidavit  to  hold  to 
bail  was  sufficient.  No  doiibt,  it  was  settled  in  Brook  v. 
Coleman  (e),  in  the  Court  of  Exchequer,  followed  after- 
wards by  Molineux  v.  Dorman  (f)  in  the  same  Court,  and 
by  Westmacott  v.  Cook  (g)  in  the  Bail  Court,  that  an  affi- 
davit of  debt  on  a  bill  of  exchange  should  state  the  amount 
of  the  bill;  but  those  cases  proceeded  on  the  principle 
that  without  such  an  allegation  the  defendant  might  be 
arrested  for  interest  merely.  In  the  present  affidavit  no 
such  objection  could  prevail,  for  it  was  distinctly  stated 
that  the  defendant  was  indebted  for  "  principal  monies." 

Baglej/t  in  support  of  the  rule. — ^The  case  was  before  a 
Judge  at  chambers  before  the  rule  to  shew  cause  was 
moved  for,  which  accounts  for  the  delay.  The  defendant 
was  detained  under  the  writ  on  the  ^6th  of  October,  and 
a  summons,  returnable  before  a  learned  Judge  at  cham< 


(a)  1  Reg.  Gen.  Hilary  Term,  {d)  Ante,  Vol.  2,  p.  708. 

2  Will.  4,  B.  33,  ante, Vol  1,  p.  187-  (0  Ante,  Vol.  2,  p.  7* 

(6)  Ante,  Vol.  1,  p.  574.  (/)  Ante,  Vol.  3,  p.  662. 

(c)  Ante,  Vol.  2,  p.  620.  (g)  Ante,  Vol.  2,  p.  619. 


■  I 
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1836.  bersi  was  taken  out  on  the  6th  of  November  (a).  It  could 
not  be  said,  therefore,  that  there  bad  beep  any  unreason* 
able  delay^  especially  when  it  was  considered  that  the  de* 
fendant  was  in  custody ;  and  the  Court  bad  held  in  various 
cases,  that  the  rule  requiring  applications  to  be  made 
promptly  should  not  be  applied  so  strictly  to  prisoners  as 
to  other  persons  (b),  for  a  prisoner  bad  not  always  the  same 
facilities  of  procuring  professional  assistance.  On  the 
question  as  to  the  validity  of  the  objection  to  the  affidavit, 
it  really  resolved  itself  into  this — was  a  party  making  an 
affidavit  of  debt  at  liberty  to  depart  from  the  established 
form,  sanctioned  by  repeated  decisions  of  the  Courts,  and 
to  substitute  other  words^  which  may  or  may  not  be  equiva- 
lent {  In  Brook  v.  Coleman^  tlie  rule  was  stated  by  Bay^ 
ley^  B.,  without  any  qualification,  after  consultation  with 
the  other  Judges,  that,  in  an  affidavit  to  hold  to  bail  on  a 
promi:ssory  note  or  bill  of  exchange,  it  is  necessary  to  state 
the  amount ;  and  this  decision  is  fuUy  recognised  in  the 
subsequent  cases.  The  importance  of  adhering  to  the 
established  practice  in  such  cases  is  strongly  exemplified 
by  what  fell  from  the  Court  in  Witham  v.  Gonyiertx  (c), 
which  was  an  ol]jection  to  an  affidavit  of  debt  for  omitting 
to  allege  notice  of  presentment  or  dishonour.  AUnger, 
C.  B.,  said  in  that  caae—.'*  The  Court  thinks  the  affidavit 
sufficient,  as  it  appears  to  be  according  to  the  form  long 
used  in  practice ;  otherwise  I  certainly  should  have  thought 
it  insufficient."  In  this  case  the  affidavit  is  not  according 
to  the  form  used  in  practice  (d).  [Here  he  was  stopped 
by  the  Court.] 

Dbnican,  C.  J. — ^We  think  the  olgection  to  the  aflSdavit 
is  valid,  if  it  is  in  time.  I  cannot  tell  what  the  person  making 

(a)  These  facto  did  not  appear  v.  Jokraon,  ante,  VoL  4,  p.  405; 

on  the  affidavit  on  which  the  rule  Sharpe  v.  J^momy  Id.  324. 
^vas  obtwned.  (c)  Aate,  VoL  4,  p.  382. 

(h)  Ste,  as  to  this  point,  Rock         {d)  Tidd^  Forms,  901  ed.,  p.  79. 
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thi«  aflldavit  mwm  by  **  principal  moniei,'*    But  we  have        1936. 
great  doubt  whether  the  apjplication  is  not  too  late.  Twux 

V, 

Subsequently  it  was  stated  that  the  Court  were  of  opin« 
ion  that  the  application  was  too  late,  and  the  rule  was 
discharged. 


Phillips  v.  Berkeley^  Clerk. 

MS  ALL  shewed  cause  against  a  rule  nisi  obtained  by  it  u  a  good  ob- 
Tondinsan,  calling  on  the  Bishop  of  Hereford  to  shew  reqoiring  • 
cause  why  he  should  not  return  what  had  been  levied  un-  Jii'iSuni'to  «* 
der  a  writ  of  levari  facias,  which  had  been  issued  to  his  ^^^^  ^«"» 

.  obtaioed  by  an 

predecessor.  As  a  preliminary  objection,  it  was  contended,  attorney  not 
that,  as  the  attorney  in  the  cause  had  been  changed,  and  ^e^originaUy» 
no  order  for  the  change  had  been  served  on  the  bishop,  2)**!^2^^ 
the  rule  must  be  discharged.  He  cited  The  King  v.  The  the  attorney  hai 
Sheriff  of  Middlesex,  in  Crawford  y.  Boyd  (a).  There,  upon  the  bUhop. 
the  Court  set  aside  an  attachment  against  the  sheriff,  on  nofbe'requiwS" 
the  ground  that  the  rule  for  bringing  in  the  body  had  ^  "*^*  ■  "• 

^  .  .  ®    ®  ^  turn  of  what  has 

been  obtained  in  the  name  of  an  attorney  who  had  not  been  levied, 

1    .      .t_  J.  1        •       •        under  ft  levari 

appeared  in  the  previous  proceedings^  no  order  having  ladat,  previous 
been  served  for  the  change  of  attorney.  imo^ofltef  °' 

LiTTLEDALE,  J. — That  is  a  good  objection. 

BaU  said  he  was  not  desirous  of  pressing  this  prelimi- 
nary objection,  or  of  resisting  the  rule,  if  the  bishop  were 
only  required  to  do  that  which  was  reasonable.  His  lord- 
ship was  perfectly  willing  to  make  a  return  of  all  that  had 
been  levied  since  he  had  been  appointed  Bishop  of  IJere- 
ford,  but  the  rule  required  him  to  mak^  a  return  of  what 
had  been  done  in  previous  years.  This>  it  was  submitted, 
he  could  not  be  required  to  do. 

(a)  Ante,  Vol.  %  p.  147- 
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1836.  LiTTLEDALEy  J. — The  Bishop  cannot  be  called  upon 

to  make  a  return  of  what  was  levied  before  he  came  into 

IrillLLIPft 

0.  his  office.    The  rule  may  be  enlarged  until  the  next  term. 

Clerk.  '     And  then  he  can  return  what  has  been  levied  since  he  has 

come  into  office* 

Rule  accordingly. 


Strother  v.  Randerson. 

TrespMs.  xZ  OGG/ATiS  shewed  causc  against  a  rule  nisi  obtained 

guiUyT second,  ^Y  Slackburn  for  setting  aside  a  nolle  prosequi  entered 

a  justification.^^  by  the  plaintiff  as  to  his  new  assignment.    It  was  an  action 

new  assign-  of  trespass  for  an  assault.     The  defendant  pleaded — first, 

murrer  to  repli-  not  guilty ;  and,  sccondly,  a  justification.     The  plaintiff 

^^mentr^^  replied,  joining  issue  on  the  two  pleas,  and  new  assigning. 

15/.  damages  on  The  defendant  demurred  to  the  replication,  and  the  new 

first  issue,  and  ,  mi  i   •      •/»»  %  •  i  i      i 

nominal  dama-  assignment.  The  plamtin  went  down  to  trial,  and  ob- 
The^piointiff  tained  a  verdict,  with  15/.  damages  on  the  first  issue.  It 
entered  a  noi.      being  doubtful  what  might  be  the  judgment  of  the  Court 

pros,  to  the  new  °  ®  . 

assignment,  and  OH  the  demurrer,  at  the  suggestion  of  the  learned  Judge 
^dgment"on"  ^^^  ^ri^^  ^^^  causc,  the  jury  found  a  verdict  for  the 
Court'^Iet'aride  p'^o^ff  with  Sixpence  damages  on  the  second  issue,  and 
the  noi.  pros.       sixpence  damages  on  the  new  assignment.     The  plaintiff 

then  entered  a  nolle  prosequi  as  to  the  new  assignment, 
and  gave  the  defendant  judgment  on  demurrer.  This,  it 
was  submitted,  the  plaintiff^  might  do,  as  it  was  a  matter 
of  discretion  with  him  whether  he  would  or  would  not 
enter  a  nolle  prosequi. 

Coleridge,  J. — I  think  he  cannot,  under  these  cir- 
cumstances, enter  a  nolle  prosequi  as  to  the  new  assign- 
ment. He  may  enter  a  nolle  prosequi  as  to  the  whole 
cause  of  action.  But,  were  he  to  proceed  as  he  desires, 
he  would  be  taking  the  chance  of  a  verdict  on  the  general 
issue,  and,  if  he  succeeded,  he  would  abandon  his  new 
assignment,  keeping  all  he  could  get  by  the  verdict. 

Rule  absolute. 
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IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Brown  v.  Jarvis,  Esq.  1836. 

v/ASE. — The  declaration  stated  that  one  B.  Bolton  was  A  sheriff  is 
indebted  to  the  plaintiff  in  the  sum  of  86/.  8«.  4fd.  upon  a  party  within 
and  in  respect  of  certain  causes  of  action  before  then  ac-  f.  ^c^*"* 

^  time  after  the 

crued  to  the  said  plaintiff  against  the  said  B.  B.     And  he  delivery  of  the 
the  plaintiff,  for  the  recovery  of  his  said  debt,  theretofore,  and  if  he  ne- 
to  wit,  &c.,  sued  and  prosecuted  out  of  the  Court  of  our  hl*uSwe1Sr 
lord  the  now  King,  before  his  justices  of  the  bench,  against  ^7  damage 
the  said  B.  B.,  a  certain  writ  of  our  said  lord  the  King,  suit  from  his 
called  a  capias,  directed  to  the  sheriff  of  the  county  of  aolln^order  to 
Hants  (setting  out  the  writ).     And  the  said  plaintiff  fur-  ^^^^  J* 
ther  saith,  that  the  said  writ,  afterwards  and  before  the  not  necessary  to  ^ 
delivery  thereof  to  the  said  defendant  as  such  sheriff  of  declaration 
the  county  of  Hants,   to  be  executed   as  was  therein-  h^*iJ^„''"' 
after  mentioned,  was  duly  marked  and  indorsed  for  bail  tamed. 
for  a  certain  sum,  to 'wit,  86/.  8^.  4c/.,  by  affidavit,  ac* 
cording  to  the  form  of  the  statute  in  such  case  made  and 
provided.    And  that  the  said  writ  so  indorsed  was  after- 
wards, and 'within  four  calendar  months  from  the  date 
thereof,  including  the  day  of  such  date,  delivered  to  the 
said   defendant,  who  then    and  from  thence,  until,  and 
at  and   after  the  expiration  of  the   said   four  calendar 
months,  was  sheriff  of  the  said  county  of  Hants,  in  due 
form  of  law  to  be  executed.     And  the  said  plaintiff  in 


re- 
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1836.  fact  saith  that  the  said  B.  B.  at  the  time  of  the  delivery  of 
the  said  last-mentioned  writ  to  the  said  defendant^  so  bebg 
sheriff  of  the  said  county  of  Hants,  as  aforesaid,  and  from 
thence  for  a  long  time,  to  wit»  until  a  certain  other  day, 
to  wit,  on  the  9th  day  of  October,  1834^  was  within 
the  said  sheriff's  bailiwick,  and  the  said  sheriff  during 
that  period,  and  more  than  eight  days  before  the  death  of 
the  said  B.  B.  thereinafter  mentioned,  might  and  could 
have  taken  and  arrested  the  said  B.  B.  by  virtue  of  the 
said  writ,  at  the  suit  of  the  said  plaintiff,  if  he  would  so 
have  done;  whereof  the  said  defendant^  so  being  sheriff  as 
aforesaid,  during  all  that  time  had  notice^  and  was  during 
that  time,  and  more  than  eight  days  before  the  death  of 
the  said  B.  B.,  to  vrit,  on  divers  days  between  the  time 
of  the  delivery  of  the  said  writ  to  the  defendant  as  afore- 
said, and  the  said  9th  day  of  Octoberi  1834,  requested  by 
the  said  plaintiff  so  to  do.  Yet  the  said  defendant,  so  being 
sheriff  of  the  said  county  of  Hants  as  aforesaid^  not  re- 
garding the  duty  of  liis  said  office^  but  contriving  and  in- 
tending wrongfully  and  unjustly  to  injure  the  said  plain- 
tiff, and  to  delay  and  hinder  him  in  and  from  the  recovery 
of  his  debt  last  aforesaid,  did  not,  nor  would,  at  any  time 
before  the  9th  day  of  Octoberi  1 834,  or  within  a  reason- 
able time  for  that  purpose  after  the  delivery  of  the  said 
writ  to  him  the  defendant  to  be  executed  as  aforesaid, 
(although  a  reasonable  time  for  that  purpose  elapsed  be- 
tween the  time  of  the  delivery  of  the  said  writ  and  the 
commencement  of  the  period  of  eight  days  next  before  the 
death  of  the  said  B.  B«  as  thereinafter  mentioned)^  take 
or  cause  to  be  taken  the  said  B.  B.  as  by  the  said  last- 
mentioned  writ  be  was  commanded,  but  therein  wholly 
failed  and  made  default;  and  the  said  B.  B.  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  being  at  large 
in  the  bailiwick  of  the  said  sheriff,  to  wit,  on  the  4th  day 
of  October,  1834,  met  with  an  acddent  which  he  would 
not  have  met  with  if  he  had  been  in  the  custody  of  the 
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•aid  BherifT,  and  by  reason  and  in  consequence  of  the  said         1836. 
acctdent  the  sud  B.  B.  afterwards,  to  wit,  on  the  9th  day      ^bsowT 
of  October,  1834,  died ;  whereby  and  by  means  and  in  «• 

consequence  of  the  premises,  the  said  plaintiff  had  been 
and  was  greatly  injured  and  delayed  in  the  recovery  of 
his  aforesaid  debt,  and  was  likely  to  lose  the  same,  and 
thereby  also  the  said  plaintiff  had  lost  and  been  deprived 
ef  the  means  of  recovering  his  costs  and  charges  by  him 
paid,  laid  out^  and  expended  in  and  about  his  said  suit 
so  commenced  and  prosecuted  against  the  said  B.  B.  The 
defendant  pleaded— ^rW,  that  B.  B.  was  not  indebted  to 
the  plaintiff;  secondly,  that  the  defendant  used  all  dili- 
gence in  his  power  to  take  the  said  B.  B.,  which  last  plea 
was  traversed  by  the  replication.  At  the  trial  before 
LiHlfidale  J.|  at  the  last  Spring  Assises  for  the  county  of 
Hants,  it  was  submitted  by  the  defendant's  counsel,  that 
the  action  could  not  be  maintained,  inasmuch  as  there 
had  not  been  any  return  of  the  writ,  and  it  did  not  ap- 
pear from  the  evidence  that  the  plaintiff  had  sustained 
any  legal  damage  from  the  sheriff's  negligence.  The 
learned  Judge  was  of  opinion^  that  it  was  not  necessary  to 
wait  until  the  writ  had  been  returned,  and  thought  the 
plaintiff  entitled  Co  nominal  damages.  The  jury  found  for 
the  plaintiff,  with  40/.  damages. 

Dmmpier  having  in  last  Easter  Term  obtained  a  rule 
for  a  new  trial>  or  to  arrest  the  judgment^  or  that  the  ver- 
dict should  be  reduced  to  nominal  damages, 

Erie  and  Crowckr  shewed  cause. — First,  it  is  objected 
that  the  action  is  not  maintainable  against  the  sheriff,  be*- 
cause,  und^r  the  new  form  of  writ,  he  has  the  period  of 
four  months  within  which  he  is  to  execute  it,  and  conse- 
quently is  not  responsible  until  the  expiration  of  that 
time;  but  the  sheriff  is  clearly  bound  to  execute  the 
writ  within  a  reasonable  time  after  he  has  received  it. 
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1836.        The  principle  is  the  same  as  in  writs  of  ft.  fa«,  and  it  has 
„  "  been  held  that  the  sheriff  is  bound  to  sell  the  ffoods  taken 

Brown  ® 

V.  within  a  reasonable  time^  and  before  the  return  of  a 

venditioni  exponas.  Jacobs  y.  Humphrey  (a).  The  S  Will. 
4,  c.  39|  s.  I5y  which  authorizes  a  Judge  to  order  the  re- 
turn of  a  writ  when  he  thinks  proper,  has  only  given  an 
additional  power  to  the  plaintiff  to  enforce  the  return; 
the  period  of  four  months  mentioned  in  the  writ  defines 
the  time  during  which  the  sheriff  must  execute  the  writ. 
Secondly^  the  plaintiff  has  sustained  a  damage  by  the  de- 
fendant's negligence.  The  defendant,  as  a  public  officer, 
b  liable  for  negligence  or  a  breach  of  duty,  though  a 
private  individual  might  not  be.  Parker  v.  Green  (6);  Bales 
V.  Winkfield  (c).  The  plaintiff  has  sustained  a  damage, 
inasmuch  as  Bolton  was  a  roan  of  apparently  good  circum- 
stances ;  and,  if  he  had  been  arrested,  he  would  probably 
have  paid  the  money,  rather  than  go  to  prison. 

Dampier  and  White,  in  support  of  the  rule,  contended 
that  the  judgment  must  be  arrested,  because  the  return 
day  of  the  writ  was  not  set  forth  in  the  declaration,  and  it 
did  not  appear  that  the  defendant  had  made  any  return. 
Under  the  old  forms  of  writs,  the  return  day  is  always 
shewn  upon  the  record.  Stovin  v.  Perring  {d) ;  Morland  v. 
Lee  (e).  The  S  Will.  4,  c.  39,  was  never  intended  to 
alter  the  law  of  pleading;  the  only  object  of  the  act  was 
to  render  the  process  uniform.  The  sheriff  has  four 
months  to  make  the  arrest,  and  if  the  plaintiff  requires  a 
speedy  return,  he  must  obtain  a  Judge's  order.  Here  the 
arrest  became  impossible  before  the  proper  time  of  making 
the  return.  There  is  no  pretence  for  the  damages  which 
the  jury  have  given;  it  does  not  follow  that  if  Bolton  had 
been  arrested,  the  plaintiff  would  have   recovered  his 

(a)  2  C.  &  M.  413.  (d)  2  B.  &  P.  561. 

(6)  2  Bing.  317.  (e)  I  Stark.  N.  P.  388. 

(c)  2N.&M.831. 
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debt;  he  might  haye  given  bail,  or  gone  to  prisoni  and         1836. 
have  died,  even  though  the  sheriff  had  arrested  him. 

Cur.  adv.  vult. 

Lord  Abinobr,  C.  B.,  now  delivered  the  judgment  of 
the  Court. — This  case  came  on  the  other  day,  on  a  motion 
for  a  new  trial,  or  in  arrest  of  judgment,  or  that  the  ver- 
dict should  be  reduced  to  nominal  damages;  and  the 
question  was,  whether,  under  the  circumstances  of  the 
case,  any  damages  could  be  recovered  ?  The  Court  have 
entertained  a  long  argument,  but  all  the  discussion  has 
become  nugatory,  because  there  is  no  plea  of  the  general 
issue.  There  were  two  issues  upon  the  record,  which 
were  found  against  the  defendant;  so  that  the  only  ques- 
tion was,  what  damages  the  jury  ought  to  give?  They 
gave  40/.,  which  was  clearly  unreasonable,  and  must  be 
reduced.  The  point  on  which  I  felt  great  doubt  does  not 
therefore  arise.  If  it  had  appeared  on  the  face  of  the 
declaration  that  the  plaintiff  could  not  have  sustained  any 
damage  by  reason  of  the  sheriff's  negligence,  the  judg- 
ment must  have  been  arrested,  for  the  sheriff  is  not  liable 
for  neglect  not  followed  by  any  injury ;  but  the  de- 
fendant, by  not  pleading  the  general  issue,  must  be  con- 
sidered as  having  admitted  the  allegations  in  the  declara- 
tion. Now,  the  declaration  alleges  that  the  defendant 
neglected  to  take  the  defendant  in  the  cause  when  he 
might  have  done,  and,  in  consequence  of  his  not  being 
taken,  he  afterwards  died.  However  improbable  that  may 
be,  as  it  is  not  denied,  it  must  be  taken  for  granted  to  be 
true,  and  then  it  appears  on  this  declaration  that  the 
plaintiff  has  sustained  a  damage  from  the  defendant's  neg- 
ligence. We  think,  therefore,  the  judgment  cannot  be 
arrested,  but  the  plaintiff  must  have  a  verdict  for  nomi- 
nal damages.  There  was  another  question,  as  to  whether 
it  was  necessary  to  set  forth  the  return  day  of  the  writ 
in  the  declaration.     We  consider  that  it  is  the  sheriff's 
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duty  to  arrest  the  party  at  the  first  opportunity;  and  if 
he  does  not  arrest  as  soon  as  he  can,  he  is  guilty  of  neg- 
ligence^ and  wiU  be  answerable  for  any  damage  arising 
from  that  negligence.  The  judgment^  therefore,  cannot 
be  arrested  on  that  ground.  The  rule  must  therefore  be 
discharged^  but  the  verdict  must  be  reduced  to  40«. 


Rule  accordingly. 


Where  s  defen- 
dant obtains  an 
order  to  stay 
proceedings  on 
payment  of 
debt  and  coats ; 
allowing  the 
costs  of  entering 
and  passing 
the  record,  is  a 
matter  entirely 
within  the 
Master's  dis- 
cretion. 


Keek  v.  Smith. 

X  HIS  was  an  action  by  the  payee  against  the  maker  of 
a  promissory  note.  On  the  4th  of  November  last  the  issue 
was  joined^  and  delivered  with  notice  of  trial  for  the  se- 
cond sittings  in  this  term,  which  was  on  the  22nd  of  No- 
vember. On  the  10th  of  November  the  record  was  en- 
tered and  passed,  and  on  the  following  day  the  defendant 
obtained  a  summons  to  stay  proceedings  upon  payment  of 
debt  and  costs,  which  was  agreed  to.  The  Master,  on 
taxation,  refused  to  allow  the  plaintiff  the  costs  of  entering 
and  passing  the  record,  as  he  conceived  that  that  step 
was  taken  much  earlier  than  was  requisite. 


Kelly  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation.  He  contended 
that,  as  the  entering  and  passing  the  record  was  the  next 
step  after  notice  of  trial,  the  plaintiff  was  justified  in  doing 
so  at  any  time,  since  he  could  have  no  idea  of  the  inten- 
tion of  the  defendant  to  settle  the  action. 


Ba/rstow  shewed  cause  in  the  first  instance. — Consi- 
dering the  nature  of  the  action,  the  record  was  entered 
and  passed  much  too  early.  If,  as  soon  as  notice  of  trial 
is  given,  the  plaintiff  is  to  be  held  entitled  to  enter  and 
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pass  the  record,  a  defendant  will  be  put  to  much  unne-  1836. 
cessary  expense.  The  passing  the  record  eleven  days 
before  the  time  of  trial  in  an  action  by  the  payee  against 
the  maker  of  a  promissory  note  is  far  too  soon.  At  all 
eTents,  it  is  a  matter  which  should  be  left  to  the  Master's 
discretion. 

Kelly ^  in  support  of  the  rule,  contended  that  this  was 
not  a  question  upon  which  the  Master  was  to  exercise 
bis  discretion.  If  there  had  been  any  vexatious  proceed- 
ing on  the  part  of  the  plaintiff,  the  case  might  have  been 
diffiN*ent;  but  here  the  defendant  had  never  intimated  to 
the  plaintiff  any  intention  to  settle  the  action,  but,  on  the 
contrary,  had  taken  every  step  to  induce  him  to  suppose 
he  meant  to  defend  it. 

Parkb,  B. — I  think  the  Master  ought  to  exercise  his 
discretion  upon  the  nature  of  the  case,  and  the  proba- 
bOity,  from  the  number  of  causes,  of  its  being  tried. 

Alderson,*B. — The  record  should  be  passed  a  reason- 
able time  before  the  sittings,  and  the  Master  is  to  judge 
of  that 

Lord  Abimoer,  C.  B. — I  should  have  been  better  sa- 
tisfied if  the  defendant  had  intimated  his  intention  to 
settle ;  but  I  think  it  should  be  left  to  the  Master's  dis- 
cretion. 

On  a  subsequent  day,  the  Lord  Chief  Baron  said  he 
had  consulted  the  Judges  of  the  other  Courts,  and  as 
there  seemed  to  be  a  different  practice,  they  would  pro- 
bably take  into  consideration  the  propriety  of  making 
some  rule  on  the  subject. 

Rule  discharged. 
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GooDEB  0.  Goldsmith. 

Tocountiror  ASSUMPSIT  for  money  had  and  received,  and  for 

KceiTed,  and  money  due  on  an  account  stated.  The  defendant  pleaded — 

•utS,*!^""^  >!r*/,  non-assumpsit,  except  as  to  3/.   5s.,  parcel  of  the 

defendant  monies  in  the  declaration  mentioned ;  secondly,  a  set-off, 

pleaded  non-as-  ^  "^ 

samprit,  except  except  as  to  3/.  5s.,  parcel,  &c« ;  thirdly,  pajrment  of  3^ 
set-off,  except  ^**  into  Court  Replication. — That  plaintiff,  protesting 
and^  a'^ment  ^^^^  defendant  did  promise  in  manner  and  form  as  the 
of  Si.  6t.  into  plaintiff  hath  above  thereof  complained  against  him,  never- 
piaintiffadmit-  theless,  for  replication  in  this  behalf  as  to  the  said  second 
tMk^he'nioney  P^^^»  ^^®  plaintiff  admits  that  before  and  at  the  corn- 
out  of  Court,  mencement  of  the  suit,  he  was  and  still  is  indebted  to  the 

and  declined 

further  to  pro-    defendant  in  a  sum  of  money  equal  to  the  damages  sus- 

aecute  his  ac-  •••ii.  i         i«*/v««  ^i  t* 

tion:— Held,  tamed  by  him,  the  plaintiff,  by  reason  of  the  non-perform- 
fendMtwaaen-  ^^^^  ^J  *^^  defendant  of  the  promises  in  the  declaration 
titled  to  the        mentioned,  except  as  to  the  said  sum  of  31.  5s,,  parcel 

costs  of  the  two  '^  ,  »    .  a 

first  issues.         &c. ;  and  he,  the  plaintiff,  is  ready  and  willing  to  set-off 

and  allow  to  the  defendant  the  full  amount  of  the  said 
damages,  and  will  not  further  prosecute  the  suit  against 
the  defendant,  except  as  to  the  said  sum  of  3L  5s.,  parcel 
&c. ;  to  the  third  plea,  the  plaintiff  replied  by  accepting 
the  money  paid  into  Court.  The  plaintiff,  by  his  parti- 
culars, claimed  281.  Ss.  for  money  received  by  the  defen- 
dant for  the  use  of  the  plaintiff.  The  defendant  claimed 
a  set-off  of  above  251.  for  money  paid  on  account  of  the 
plaintiff.  Upon  taxation,  the  Master  taxed  the  plaintiff's 
costs,  but  refused  to  tax  the  defendant  his  costs.  Kelly 
having  obtained  a  rule  nisi  to  refer  it  to  the  Master 
to  tax  the  defendant's  costs  upon  the  two  first  pleas, 

Ogle  shewed  cause,  and  contended  that  the  plaintiff 
was  entitled  to  the  whole  costs.  It  was  true  his  real 
claim,  after  allowing  the  set-off,  was  only  3/.  5s.,  but  he 
was  compelled  to  sue  for  the  whole  2Sl.  5s. ;  for  otherwise 
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the  defendant's  set-off  would  have  covered  the  real  amount        189^. 
due.     Besides,  the  plaintiff  could  not  tell  that  the  defend-      ^^  " 
ant  w«uld  pay  money  into  Court.    The  defendant  ought  v. 

not  to  have  put  the  plea  of  non-assumpsit  on  the  record, 
with  the  pleas  of  set-off  and  payment;  for^byso  doing,  he 
has  compelled  the  plaintiff  to  enter  a  nolle  prosequi  on  the 
first  issue. 

Parke,  B. — The  rule  must  be  absolute.  The  plaintiff 
is  entitled  to  all  the  costs  of  that  part  upon  which  the 
money  is  paid  into  Court,  and  the  defendant  to  the  costs 
on  the  other  issues.  The  replication  amounts  in  effect  to 
a  nolle  prosequi.  The  plaintiff  has  abandoned  his  cause 
of  action  upon  the  general  issue,  and  the  set-off.  The 
act  of  Parliament  (a)  is  in  such  cases  imperative. 

Rule  absolute. 
(a)  3  &  4  Will.  4,  c.  42,  s.  33. 


White  v.  Irving. 

JlETERSDORFF moved  for  a  rule  to  shew  cause  why  An  afBdtntof 

the  bail-bond  given  in  this  case  should  not  be  delivered  tuied  in  any' 

up  to  be  cancelled,  on  the  defendant's  entering  a  common  ^JJjj'io'b 

appearance.     The  defendant  had  been  arrested  upon  an  sworn  before 

affidavit  of  debt  which  was  not  intituled  in  any  Court ;  pointed  by 

and  the  jurat  of  which  was  as  follows: — **  Sworn  before  me,  commisdon 

at  the  house  No.  18,  Flint  Street,  in  the  City  of  Dublin,  fro™  <»»e  Court 

of  Exchequer 

under  and  by  virtue  of  a  commission  from  his  Majesty's  md  Common 
Court  of  Exchequer  and  Common  Pleas  in  England,  to  sufficient,  and 
me  directed,  for  takin£r  affidavits  in  Ireland,  and  I  know  J*>*' »*  j^'ght 

^  'be  used  in 

the  deponent.*'     It  was  submitted  that  this  affidavit  could  either  Court, 
not  be  used  in  either  Court;   and  also,  that  perjury  could 
not  be  assigned  upon  it,  inasmuch  as  it  would  be  neces- 
sary to  allege  in  the  indictment  the  intention  of  the  plain* 
VOL.  V .  u  D,  p.  €• 
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1836.  tiff  to  use  the  affida?il  in  a  particular  Court.  It  alio  ap* 
peared  from  the  jurat,  as  if  the  commissionerf  before  whom 
it  was  sworn,  was  appointed  by  a  joint  commissioii  from 
two  Courts. 

Parkb,  B. — The  affidavit  may  be  made  use  of  in  either 
of  the  Courts. 

Lord  Abimoer,  C.  B. — In  an  indictment  for  perjury,  it 
would  be  sufficient  to  aver  that  the  plaintiff  intended  to 
use  the  affidavit  to  cause  the  defendant  to  be  arrested. 

Rule  refused. 


Doe  d.  Turellford  v.  Ward. 

A  prisoner  in      mSVTT  moYcd  to  discharge  a  prisoner  under  the  48 

tibaTttdvr"    ^^^-  ^'  ^-  ^^>  «•  J-    The  defendant  had  been  in  execu- 
months,  for  a      tion  for  more  than  twelve  months  for  the  nominal  damages 

sum  under  20/.,    .  .  «     .  ■  •   i      i    i 

the  damages  in  in  an  action  of  ejectment  which  did  not  exceed  SO/.     It 

entit^i!o be  ^^^  doubtful  whether  such  a  case  was  within  the  meaning 

dCT  th^8^  '^°"  of  the  act,  Doe  v.  Reynolds  (a),  though  there  was  a  late 

Geo.  8,  c.  128,  decision  precisely  in  point  (6). 

8.  1. 

Parke,  B. — ^There  have  been  contrary  decbions,  but 
the  defendant  is  clearly  entitled  to  be  discharged. 

Lord  Abinger,  C.  B.— Is  not  a  judgment  in  ejectment 
for  the  damages  and  costs? 

Rule  absolute. 

(a)  1 0  B.  &  0. 481 .      ih)  Doe  v. ,  ante,  Vol.  1 ,  p.  69. 


1886, 

Saltvb  v.  Ysates. 

X  HIS  was  an  action  for  work  and  labour.  The  plaintiffi  where  a  cause 
by  his  particulars^  claimed  104/.  I2s,  for  the  whole  amount  ouranTrderof 
of  the  work,  and  gave  the  defendant  credit  for  30/.  paid  ^^*^^bito^,^r  to 
on  account.  The  defendant  paid  into  Court  45/.  In  certify,  it  is  not 
Easter  Term  last,  the  cause  was  referred  to  an  arbitrator,  he  should  make 
who  was  to  certify  the  value  of  the  work  done  by  the  ^fihfrthrrtme 
plaintiff.     On  the  8th  of  October  last,  the  arbitrator  cer-  ^'hin  which 

.^1  .  the  jury  process 

tified  as  follows : — "  I,  having  been  appointed  to  survey  and  is  returnable, 
value  the  several  works  done  by  Salter  for  Yeates,  and  to 
ascertain  the  fair  amount  to  be  paid  by  Yeates  to  Salter 
for  the  same,  do  hereby  certify,  that  I  am  of  opinion  that 
the  sum  of  74/.  was  and  is  the  fair  value  of  the  same,  to 
be  paid  by  the  said  Yeate3  to  the  said  Salteri  for  aad  in 
respect  of  the  said  work/'  Kelly  having  obtained  a  rule 
to  enter  a  verdict  for  tha  defendant  upon  this  certifi** 
cate — 

Humfrey  shewed  cause ;  and,  in  the  first  instaocCi  con- 
tended that  the  meaning  of  the  certificate  was,  that  74/. 
was  still  due  to  the  plaintiff,  in  addition  to  the  money 
already  paid :  but  the  Court  being  clearly  of  opinion  that 
the  certificate  applied  to  th^  valuation  of  the  whole  work ; 
Hun\fr$y  then  objected  that  the  certificate  should  have 
beep  made  within  the  time  within  which  the  writ  of  dis<- 
tringas  juratores  was  returnable.  The  jury  process  was 
returnable  in  Easter  Term,  but  the  arbitrator  did  not 
make  his  certificate  until  October.  This  was  different 
from  the  case  of  a  reference  under  an  order  of  Nisi  Prius, 
for  here  the  arbitrator's  certificate  is  in  fact  the  finding 
of  the  jury. 

Parke,  B.  —  It  is  impossible  that  the  parties  could 
have  meant  that  the  arbitrator  must  make  his  certificate 

u  2 
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1836.  within  such  time  as  the  jury  process  was  returnable,  since 
it  appears  to  be  returnable  the  next  day.  It  has  been 
decided,  that  where  there  is  no  time  named,  the  arbitrator 
may  make  his  award  at  any  time.  There  is  no  difference 
whether  the  reference  is  by  order  of  Nisi  Prius  or  not : 
where  there  is  a  certificate,  it  is  done  to  save  the  expense 
of  the  stamp  and  the  award.  The  rule  must  therefore  be 
absolute. 

Rule  absolute. 


Marston  v.  Halls. 

No  proceedings  JlETERSDORFF  movcd  to  bring  up  the  defendant 
a^ui^ment"  *°  ^^^  ^^  purposc  of  charging  him  in  execution; 

after  writ  of 
error  sued  out, 

and  note  of  aU  fFbrcbu^or^ A  shewed  causc,  in  the  first  instance,  upon 
If  the  writ  u  ^^  afiidavit,  which  stated  that  a  writ  of  error  had  been 
improperly  iued  g^^^j  Q^*  ^„j  a  copv  of  the  notc  of  allowance  thereof  duly 

out,  the  proper  ^  rj  j 

course  is  to        served  on  the  plaintifi^'s  attorney. 

iDOTe  to  set  it 
aside. 

Pelersdorff. — The  writ  has  been  sued  out  for  the  mere 
purpose  of  delay. 

Parke,  B. — Then  you  should  make  an  application  to 
discharge  the  writ  of  error.  As  soon  as  a  writ  of  error 
is  sued  out,  it  paralyzes  any  proceedings  on  the  judgment. 
If  the  writ  is  irregularly  or  improperly  sued  out,  you 
ought  to  move  to  set  it  aside. 

Peier9dorff  took  nothing  by  his  motion. 
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1836. 
Kelly  r.  Flint.  "*""*     ' 

JL  HIS  was  an  action  for  dilapidations :  the  defendant  bad  Where  money 

.  -Ill-    •«»       1-  J  i»     i_       '***^  ^*^"  P***^ 

paid  money  into  Court,  and  the  plamtin  replied  further  into  Court  in 

1  utisfaciion  of 

damage.  jj,g  ^^^^  ^f  ^g. 

tion,  and  there 
was  a  renlica* 

George  having  obtained  a  rule  for  judgment  as  in  case  tion  of  damagea 
of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to  a  pjg^Qti^had 
peremptory  undertakinfr,  Peacock  shewed  cause  upon  an  not  proceeded 

r  r       J  o'  ./-,         «  to  trial  pursuant 

affidaviti  which  stated  that  the  plaintiff* s  default  arose  from  to  a  peremptory 
the  illness  of  a  material  witness*     It  also  appeared  that  ^^e  Court"^r- 
the  plaintiff^  was  desirous  of  accepting  the  money  paid  into  mittedihepiam- 
Court  in  discharge  of  the  cause  of  action.  the  money  paid 

into  Court  upon 
paying  the  de- 

Per  Curiam,— The  rule  may  be  discharged  upon  the  ^^*uVie*uent 
plaintiff  undertaking  to  amend  his  replication  by  accepting  to  such  pay- 
the  money  paid  into  Court,  and  paying  the  defendant  all 
the  costs  incurred  by  him  subsequently  to  the  payment  of 
money  into  Court. 

Rule  accordingly. 


Jenkins  v.  Creech. 

ISEWELL  moved  for  leave  to  add  a  plea  to  the  record.  Where,  to  an 
The  action  was  brought  on  a  banker's  check,  and  the  checMbe  de- 
defendant  had  pleaded  but  one  plea,  viz.  that  the  check  [*"**"'  p}**^*** 

^  r       »  but  Que  plea, 

was  given  for  a  gambling  debt.    He  was  now  desirous  of  which  admitted 
also  pleading  that  the  check  was  drawn  more  than  fifteen  check,  the  Court 
miles  from  the  place  where  the  banker  resided,  and  con-  JJ-S*wm^ai»oto 
sequently  it  would  not  be  exempted  from  stamp  duty  by  plead  that  the 
the  9  Geo.  4,  c.  49,  s.  15.  a  stamp. 

Per  Curiam. — We  cannot  now  allow  you  to  add  this 
plea.  Any  plea  which  denied  the  drawing  of  the  check 
would  have  raised  this  objection  as  to  the  stamp. 

Rule  refused. 
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Aldbrson  r.  Johnson. 

The  statement  X  HE  declaration  commenced  by  stating^  that  6.  D. 
?n  T'dedwation  Aldcrson,  a  debtoiP  to  our  Sovereign  Lord  the  now  King^ 
is  merely  sur-     cometh  before  the  Barons  of  his  Majesty's  Exchequer  on 

phisage,  and  , 

not  a  ground  of  the  day  of  ,  by  J.  H.«  his   attorney,  and 

marrer;7h6  giveth  the  Barons  to  understand  and  be  informed  that 
toXpirto  iT  ^'  ^^^  '^®  suing  out  of  the  said  writ  one  G.  D.  named  in 
^dge  at  Cham-  the  Said  writ  died :  it  then  proceeded  to  set  out  the  cause 
it  ont.  of  action,  and  concluded  "  to  the  damage  of  the  plaintiff, 

whereby  he  is  the  less  able  to  satisfy  our  said  Lord  tb« 
King  the  debts  which  he  owes  his  Majesty  at  his  said  Ex- 
chequer.'* Demurrer;  assigning  for  cause  that  the  de- 
claration was  insnfficienti  inasmuch  as  the  commencement 
and  conclusion  improperly  stated  the  ancient  and«bolbhed 
fiction  of  quo  minus. 

Crotoder,  in  support  of  the  demurrer. — The  deolaratioa 
is  bad  in  form.  S  Reg.  Gen.  M.  T.,  8  Will.  4  (a),  re- 
quires that  every  declaration  shall  in  future  commence 
according  to  the  form  there  prescribed. 

Per  Ci^riam. — It  is  clearly  only  surplusage.  The  proper 
course  is  to  apply  to  a  judge  at  chambers  to  strike  it  out. 

Judgment  for  plaintiff. 

(a)  Ante,  Vol.  1,  p.  475. 


Heale  v.  CntiTis. 
Where  issue       jM,ELLOR  shewed  cause  against  a  rule  obtained  by 

was  joined  after  «       .     i  .  n  •         » 

Easter  Term,  Thotnas  TOT  judgment  as  m  case  of  a  nonsuit.  Issue  was 
ll^Jew'^whether  joined  ou  the  10th  of  May  last,  two  days  after  Easter 
it  was  a  country  Xerm ;  but  it  did  not  appear  from  the  aflSdavit  upon 

or  a  town  cause,  '■'■  ^ 

a  motion  for       which  the  rulc  was  granted,  whether  it  was  a  town  or 

judgment  as  in  ^ 

case  of  a  nonsuit  in  Michaelmas  Term,  was  held  too  early. 
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country  cause.     It  was  objected  thiri;  the  application  was      ^  1836. 
premature,  and  Wingtxwe  w»  Hodson  (a)  was  referred  to. 

Per  Curiam. — The  application  is  made  too  early. 

Rule  discharged  with  costs  (6). 

(a)  Ante,  Vol.  2,  p.  379. 
(6)  See  WUlianu  v.  Edwards,  ante,  Vol.  3,  p.  183. 


id- 


Rat  V.  Good. 

ISEWELL  shewed  cause  against  a  rule  obtained  by  AaimUiter 
Petersdorff  for  judgment  as  in  case  of  a  nonsuit  for  not  ^^^^j^'^JJ"' 
proceeding  to  trial.     It  appeared  that  the  similiter  was  U^,  and  there- 
delivered  intitled  in  the  King's  Bench  instead  of  this  case  there  can 
Court;  and  it  was  therefore  objected  that  issue  was  not  ed"oiIawaDt°' 
joined. 


a  motion  for 
judgment  as  in 
case  of  a  non- 
suit. 


Per  Curiam. — Tliere  is  clearly  no  issue^  the  similiter 
was  a  nullity. 

Rule  discharged. 


Han«low  r.  WiLKs. 

XN  this  case  notice  of  trial  had  been  given  for  twelve  Wfceie  a  ctuee 
o'clock  at  the  Court  House  at  Stafford.     The  defendant's  rblfe^''tf  de?* 
attorney  went  to  the  Court   House  with   his   witnesses  fcndant^s  attor- 

"  ^  ney  before  the 

a  quarter  before  twelve  on  the  appointed  day,  when  he  time  specified 

found  that  the  cause  had  been  tried  at  eleven  o'clock,  and  trial,*  the  ^ort 

a  verdict  found  for  the  plaintiff.  Busby  having  obtained  a  **^j"^*.^*-rt 

rule  to  set  aside  the  verdict  for  irregularity —  an  affldafit  of 

merit!. 

W.  H,  Watson  shewed  cause,  and  objected  that  no 
affidavit  of  merits  was  produced  in  support  of  the  applica- 
tion. He  referred  to  Blackhurst  v.  Bulmer  (a),  and 
Sprigge  V.  Rutherford  (6). 

(a)  5  B.  &  A.  907.  (6)  Ante,  Vol.  2,  p.  429. 
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1836. 

HAN8L0W 

9. 

WllKt. 


Per  Curiam. — ^In  such  a  case  as  this  an  affidavit  of 
merits  is  by  no  means  necessary.  The  rule  must  be 
absolute  with  costs. 

Rule  accordingly. 


TIm  declaration 
eonsisted  of  a 
count  against 
defendant,  as 
acceptor  of  a 
bill  of  exchange, 
and  another 
count  on  an  ac- 
count stated: 
defendant 
pleaded,  that  be 
did  not  accept 
the  bill  in  the 
declaration 
mentioned: — 
Held,  that  as 
the  plea  was  not, 
in  terms,  con- 
fined to  the 
fint  count,  it 
most  be  taken 
to  be  pleaded 
to  the  whole  de- 
claration, and, 
therefore,  bad 
on  special  de- 
murrer.   The 
9th  rule  of  H. 
T.,  4  Will.  4, 
pieaoa,  that 
pleas,  without 
the  formal  parts, 
must  be  taken 
to  be  pleaded  in 
bar,  in  contra- 
distinction of 
further  main- 
tepanoe. 


Putney  v.  Swan. 

X  HE  declaration  contained  a  count  on  a  bill  of  ex- 
change accepted  by  defendant,  and  a  second  count  on  an 
account  stated.  Plea — **  The  defendant,  by  F,  J.  his  at- 
torneyi  says,  that  he  did  not  accept  the  said  bill  of  ex- 
change in  the  said  declaration  mentioned,  modo  et  form&.*' 
Demurrer,  assigning  for  cause  that  the  plea  professed  to 
be  an  answer  to  the  whole  declaration,  but  was,  in  fact,  an 
answer  to  the  first  count  only. 

Francillon,  in  support  of  the  demurrer. — The  plea, 
being  without  the  formal  parts  of  the  commencement  and 
conclusion,  must  be  taken  to  be  pleaded  in  bar  of  the 
whole  action  (a),  and  consequently  is  bad,  as  affording  no 
answer  to  the  count  on  the  account  stated.  [Parie,  B« — 
The  9th  rule  of  H.  T.  4  Will.  4  (a)  means,  that  where  a 
plea  is  without  such  formal  parts,  it  must  be  taken  to  be 
pleaded  in  bar  of  the  action,  as  contradistinguished  from 
further  maintenance  of  the  action.]  In  Worley  v.  Harri* 
son  (&),  there  were  two  counts,  as  in  the  present  case,  and 
the  defendant  pleaded,  that  he  did  not  make  the  promissory 
note  in  the  first  count  mentioned ;  the  Court  were  inclined 
to  think  that,  though  the  plea  expressly  referred  to  the 
first  count,  and  answered  that  only,  it  must  be  taken  as 
pleaded  to  the  whole  declaration.  In  Vers  v.  GoUs* 
borough  (c),  the  declaration  was  the  same  as  the  present. 


(a)  ^.  H.  T.  4  WiU.  4,  witc, 
Vol.  2,  p.  319. 


(6)  3  A.  &  £.  669. 
(c)  1  Scott,  265. 
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The  defendant,  without  obtaining  leave  to  plead  several  1836. 
matters^  pleaded  that  he  did  not  accept  the  bill  in  the  de- 
claration mentioned,  and  that  he  did  not  account  with  the 
plaintiff;  the  plaintiff  having  signed  judgment  for  want  of 
a  plea,  it  was  held,  that  the  objection  should  have  been 
^ken  by  special  demurrer. 
The  Court  then  called  upon 

Chadwick  Jones,  in  support  of  the  plea.  In  Worley  v. 
Harrison,  the  Court  did  not  expressly  decide  this  point, 
but  gave  judgment  on  the  ground  that  the  defendant  had 
treated  the  instrument  set  out  in  the  first  count  as  a  pro^ 
missory  note.  The  plea  is  good  for  that  part  of  the  de- 
claration to  which  it  is  applicable;  and  if  it  does  not  cover 
the  whole,  the  plaintiff  should  have  signed  judgment  on 
the  last  count.  Vere  v.  Goldsborough  merely  decided, 
that  the  two  pleas  there  pleaded  were  not  a  double  plea, 
within  the  meaning  of  the  rule  of  Court. 

Lord  Abinger,  C.  B. — ^There  must  be  judgment  for 
the  plaintiff.  The  objection  is  matter  of  form ;  but^  it 
appears  from  the  authorities,  that,  by  the  strict  rules  of 
pleading,  if  a  defendant  means  to  answer  a  part  of  the 
declaration  only,  he  ought  so  to  allege  it  in  his  plea. 

Parke,  B. — ^As  this  plea  is  not  expressly  confined  to 
one  count,  it  must  be  taken  to  be  pleaded  in  answer  to  the 
whole  declaration.  The  9th  rule  of  H.  T.  4  Will.  4,  seems 
to  have  been  generally  misunderstood.  The  object  of 
that  rule  was,  to  prevent  unnecessary  statements  in  plead- 
ing ;  and  when  it  is  said^  that  pleas  without  the  formal 
parts  shall  be  taken  to  be  pleaded  in  bar  of  the  whole 
action,  it  must  be  understood  that  they  are  pleaded  in 
Jbar  in  contradistinction  to  further  maintenance. 

Alderson  and  Gurney,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 
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Haytaa  «.  Eleanor  Moat^  Administratrix  of 

Thomas  Moat. 

In  indebiutus  ASSUMPSIT. — ^The  two  first  counts  were  on  bills  of 

IJ!!temcDt'of  the  exchange  drawn  by  the  plaintiff  upon,  and  accepted  by, 

"  promise"  M  a  Thomas  Moat  in  his  lifetime.    Third  count— that  Thomas 

tion,  and  the  Moat  in  his  lifetime  was  indebted  to  the  plaintiff  for  goods 

n^redl?"  sold  and  delivered  by  the  plaintiff  to  Thomas  Moat  at 

verdict,  but  is  j^jg  request.    Fourth  count — for  work  done  and  materials 

ground  for  ar-  ^  * 

resting  the  judg-  provided  by  the  plaintiff,  for  Thomas  Moat  in  his  lifetime, 
feet  may,  how-     Fifth  couut — for  money  paid  by  the  plaintiff  for  the  use 

ever,  be  cured  f  Thomas  Moat  in  his  lifetime.  Sixth  count — on  an  ac- 
hy any  plea  ^  J^ 

which  admits  a  count  Stated  between  the  plaintiff  and  Thomas  Moat  in 

Acoiint,sut-  his  lifetime — that  Thomas  Moat  in  his  lifetime,  in  con- 

Sfindebted^M  *  Sideration  of  the  premises   respectively  last  mentioned, 

administratrix,  promised  the  plaintiff  to  pay  him  the  four  several  sums  of 

in  respect  of  the    *^  .     i     ,  .         ,  ,  , 

funeral  of  the  money  respectively  last  mentioned,  on  request;  but  that 
!^*joined  with**  neither  T.  M.  in  his  lifetime,  nor  the  defendant,  as  ad- 
counts  on  pro-     ministratrix  as  aforesaid,  since  the  death  of  T.  M.,  have 

mises  by  the  '  ' 

intestate.  paid  the  Said  several  four  sums  of  money,  or  any  part 

of  the  counts  thereof.  Seventh  count — that  afterwards,  and  after  the 
of  a  dcciara-      death  of  T,  M.,  the  defendant,  as  administratrix,  was  in- 

tionaregoodi  .  •  '  ' 

and  others  de-  debted  to  the  plaintiff  in  2001.  for  work  and  labour,  as  an 

parate  damages  Undertaker,  ifl  aod  about  the  funeral  of  the  said  T.  M. 

JjJ^^®°g^ij  Eighth  count— for  goods  sold  and  delivered  by  the  plain* 

count;  the  tiff  to  tbc  defendant  as  administratrix.    Ninth  count--Hm 

Couit  will  only 

arrest  the  judg-  an  Bccount  Stated  with  the  defendant  as  administratrix^ 
fective  counts:  for  money  due  from  the  intestate:  that  defendant,  as  ad- 
dfrtwas'geJe""  ^BointBtTatrix,  lo  consideration  of  the  premises  respectively 
rai-  last  meiitiosied^  promised  the  plaintiff  to  pay  him  the  said 

iwo  several  sums  of  money  respectively  last  mentioaeiL 
Yet  the  defendant  hath  not  paid  the  same,  or  ajfiy  part 
thereof.  First  plea — that  defendant  did  not  accept  the 
bills  in  the  first  and  second  counts  respectively  mentioned ; 
to  third,  fourth,  fifth,  and  sixth  counts,  that  defendant 
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did  not  promiie ;  and  as  to  the  residue  of  the  declaration,  18M. 
thi^t  defendant  did  not  promise.  The  defendant  pleaded 
a  judgment  recovered  pois  darrein  continuance,  to  the 
first,  second,  third,  fourth,  fifth,  sixth,  and  two  laat 
counts,  upon  all  of  which,  except  the  eighth,  the 
pkiintiff  took  judgment  of  assets  quando ;  and  upon  the 
eightii  count  he  entered  a  nolle  prosequi.  The  cause 
went  to  trial  upon  the  plea  of  non-assumpsit  to  the  seventh 
count,  and  was  referred  to  an  arbitrator,  who  was  to 
certify  what  damages  were  to  be  assessed  upon  the  re- 
spective ooonts. 

Crowder  having  obtained  a  rule  to  arrest  the  judgment 
on  the  seventh  count,  on  the  ground  that  there  was  no 
promise  to  that  count;  or  to  arrest  the  judgment  gene*' 
rally,  on  the  ground  that  there  was  a  misjoinder  of  the 
causes  of  action^  inasmuch  as  the  seventh  count  charged 
the  defendant  in  her  personal  capacity — 

Plait  and  Gumey  shewed  cause. — It  is  not  necessary  to 
allege  in  the  declaration  a  conclusion  of  law,  which  arises 
from  the  statement  of  the  consideration  passing  from  the 
plaintiff  to  the  defendant.  The  promise  is  a  mere  in*- 
ference  of  law  drawn  from  the  premises.  If  one  party  sup- 
plies goods  to  another,  who  receives  them«  the  law  infers 
a  promise,  upon  which  the  latter  may  be  compelled  to  pay. 
But  here  the  defendant  herself  has  laid  a  promise.  She 
says  she  did  not  promise  in  manner  and  form  as  alleged. 
\_Parke^  B. — It  might  be  laid  by  some  plea  which  admits 
a  promise,  but  that  plea  does  not]  After  verdict  the 
Court  will  intend  a  promise  was  found  by  the  jury.  Where 
the  plaintiff  declared  on  three  several  promises,  but  the 
last  count  omitted  to  say  that  the  defiasidant  had  promised, 
it  was  held  sufficient;  for,  as  it  had  been  positively  al- 
leged in  the  first  count,  the  same  nominative  would  go  to 
all  the  promises.     Gatehouse  v.  Row  {a). 

(a)  Raym.  145;  S.  G.  5  Mod.  305. 
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Parke,  B. — What  is  there  in  this  seventh  count  that 
makes  it  imperative  to  prove  the  goods  were  to  be  paid 
for  on  request  ?  If  it  had  been  stated,  that  the  goods  were 
to  be  paid  for  on  request,  the  law  would  imply  a  request; 
but  it  is  quite  consistent  with  this  statement,  that  they 
might  be  sold  on  credit.  The  effect  of  the  plea  is  only 
to  deny  the  promise  in  those  places  where  it  is  alleged* 
The  judgment  must  be  arrested  on  the  seventh  count. 


Crowder  then  submitted,  that  the  judgment  should  be 
arrested  generally,  on  account  of  the  misjoinder  of  ^be 
causes  of  action.  The  ninth  count  might  be  joined  with 
the  first  six  {a) ;  but  the  seventh  count  could  not  be  joined 
either  with  the  first  six,  or  with  the  ninth.  [Parke,  B.— - 
The  question  is,  whether  this  objection  may  not  be  cured 
by  entering  a  nolle  prosequi.]  It  is  too  late,  after  verdict, 
for  the  plaintiff  to  say  he  will  take  judgment  on  a  parti- 
cular count. 

Lord  Abinoer,  C.  B. — The  reason  why  one  bad  count 
vitiates  the  whole  declaration  is,  that  the  jury  having  given 
a  general  verdict,  it  cannot  be  known  what  damages  they 
have  assessed  on  each  particular  count;  but  here,  the 
arbitrator,  by  his  certificate,  assesses  the  separate  da- 
mage on  each  count.  The  judgment  must  be  arrested  on 
the  seventh  count,  and  stand  for  the  plaintiff  on  the  other 

counts. 

Judgment  accordingly. 

(a)  2  Saund.  117  c ;  Sacer  y.  Atkinson,  1  H.  Bl  1Q2. 


HoBY  V.  Pritchard. 

A  motion  to  set    x^HANDLESS  moved  to  set  aside  a  Judge's  order. 
OTder  can"oniy*   He  had  not  then  a  copy  of  the  order;  but  there  did  not 


be  made  on 

producing  m  copy  of  the  order. 
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appear  to  be  any  rule  which  rendered  it  necessary  to  have         1836. 
a  copy  at  the  time  the  motion  was  made.  ^^^^ 

V, 

Lord  Abinoer«  C.  B. — If  you  have  not  a  copy  of  the    pritchard. 
order  you  move  to  set  aside,  you  are  not  in  a  situation  to 
make  the  motion. 


HoBY  and  Eccles  r.  Pritcmard. 

xN  this  case^  the  plaintiffs  were  jointly  indebted  to  their  Ajudgebatno 
atl^ney  for  business  done  in  conducting  this  suit.   Hoby,  Mlttorney's 
without  the  consent  of  Eccies,  had  taken  out  a  summons  **"*  fortaxaUon, 

'  upon  the  under- 

before  Gumejf,  B.,  at  chambers,  to  refer  the  bill  for  taking  of  one 

taxation^  upon    giving  the  usual  undertaking.     It  was  jointly  liable; 

objected^  that  the  application  could  not  be  made  by  one  J^Jl[  *f "  "* 

of  two  persons  jointly  liable;  but  the  learned  Judge  groundB, a spe- 

thought,  that,  upon  the  construction  of  the  2  Geo.  2,  c.  ibouid  be 

ZSf  the  undertaking  of  one  person  was  sufficient,  and  made  q^^^^  for  tbat 

the  order.  P»npo«s. 

Chandless  now  moved  to  set  aside  this  order. — The 
2  Geo.  S,  c.  23,  s.  23,  enables  the  Judges  to  refer  an  at- 
torney's bill  for  taxation,  upon  application  of  the  party  or 
plurties  chargeable  by  such  bill,  or  of  any  other  person  in 
that  behalf  authorized,  upon  the  submission  of  the  said 
party  or  parties,  or  such  other  person  authorized  as  afore- 
said, to  pay  the  whole  sum  that,  upon  taxation,  shall  be 
found  to  be  due.  From  the  language  of  this  act,  the  at- 
torney is  clearly  entitled  to  have  the  undertaking  of  both 
parties  liable  on  the  bill.  Where  business  is  done  on  a 
joint  retainer,  it  is  not  sufficient  to  deliver  a  bill  to  one. 
Finchett  v.  How  (a). 

Addison  shewed  cause. — The  undertaking  of  the  one 

(a)  2  Camp.  277- 


302 


CASES  ON  POINTS  OF  PRACTICX,  BXCH. 


1S36. 


piurty  binds  Ibe  other.  In  sn  action  on  a  promissory  note* 
against  a  principal  and  sorely^  an  acknowledgment  by  the 
principal  would ,  before  the  9  Geo.  4,  c.  14^  have  been 
snflkient  to  take  the  case  out  of  the  statute  as  against 
the  surety,  and  since  that  act,  payment  by  the  principal 
would  do  so.  [Lord  Abinger,  C.  B. — Although  one  party 
may  bind  another  in  a  mercantile  transaction^  it  does  not 
follow  that  he  can  make  him  liable  to  an  attachment.] 
The  words  of  the  2  Geo.  2,  c.  S3,  s.  23|  are«  upon  appli* 
cation  of  the  party  or  parties  chargeable  by  such  bill,  or 
of  any  other  person  in  that  behalf  authorized.  [Parke, 
B. — That  means  a  person  duly  authorized  by  both  to 
enter  into  the  agreement.]  In  Watson  ▼.  Postan  (a),  it 
was  held,  that,  in  an  action  on  an  attorney's  bill  against 
two^  a  Judge  might,  in  his  discretion,  on  the  application 
of  one  defendant,  order  the  bill  to  be  taxed  without  such 
defendant  giving  the  usual  undertaking. 


Lord  Adinger,  C.  B. — If  you  had  made  a  special  ap- 
plication for  that  purpose,  the  Court  might  have  enter- 
tained it,  upon  sufficient  grounds ;  but  here,  an  order  is 
made  to  tax,  upon  the  application  of  one,  the  effect  of 
which  is  to  give  a  remedy  against  the  other,  which  he 
cannot  answer. 

ParkEj  B. — ^You  should  have  made  a  special  applica- 
tion to  the  Court. 

Rule  absolute. 
{fl)2C.  &J.370. 


A  count  for 

work  done  by 

the  plaintiffs 

admbidgtrator, 

may  be  joined 

with  count!  on 

promiaes  to  the  intestate. 


Edwards,  Administrator,  v.  Crack. 

X  HE  declaration  contained  counts  for  goods  sold,  work 
and  labour,  and  money  due  on  an  account  stated  with  the 
intestate,  and  promises  to  pay  the  intestate.    It  then  pro- 
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ceeded  to  state,  that  the  defendant  was  indebted  to  the  i6<3€. 
plaintiff  as  administrator ^  for  work  done  by  the  plaintiff 
as  administrator,  and  laid  the  promise  to  the  plaintiff  as  ad- 
ministrator. The  defendant  demurred  specially,  assigning 
for  cause,  that  a  count  on  a  cause  of  action  accruing  to 
the  plaintiff  since  the  death  of  the  intestate,  could  not  be 
joined  with  counts  on  promises  by  the  intestate. 

Thomas^  in  support  of  the  demurrer. — The  general 
rule  for  determining  what  demands  may  be  joined,  is,  to 
consider  whether  the  sum,  when  recovered,  would  be  as- 
sets. Cowell  V.  Watts  (a),  Ord  v.  Fenmck  (6).  The 
work  done  by  an  administrator,  after  the  death  of  the 
intestate,  could  never  be  assets. 

[Abinger,  C.  B. — Suppose  the  work  was  done  in  finish- 
ing a  coat  commenced  by  the  testator,  and  which  he  was 
bound  to  finish,  it  would,  in  effect,  be  assets.  Parle, 
B. — ^The  administrator  may  think  it  for  the  benefit  of 
the  estate,  to  go  on  with  the  work  which  the  testator  was 
bound  to  fulfil.  Alderson^  B. — In  order  to  support  your 
argument,  you  must  make  out  that  an  administrator  can^ 
in  no  case,  carry  on  the  work  of  a  testator,  and  recover 
for  it.  Abinger,  C.  B.  —  A  man  may  make  a  specific 
contract,  and  if  he  does  not  conclude  it,  he  could  not  re* 
cover  at  all ;  take  the  case  of  a  well,  and  the  testator  dies 
before  it  is  finished.  Parke,  B. — How  do  we  know  that 
the  work  is  not  done  by  workmen  employed  by  the  ad-* 
ministrator,  and  paid  out  of  the  assets.  If  there  is  such  a 
case,  there  is  no  misjoinder.  MarsJud  v.  Broadhurst  (e) 
is  an  authority,  to  shew  that  there  may  be  a  debt  with  an 
executor,  for  work  done  by  him  as  executor]. 

Judgment  for  the  plaintiff. 

(a)  6  East,  410.  {h)  3  £a.  104.  (c)  1  C.  &  J.  403. 
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The  7th  rule  of 
H.  T.  4  Will.  4, 
has  not  deprived 
a  Judge  of  the 
power  of  certi- 
fying, under  the 
43  Etis.  c.  6, 1. 
2,  to  deprive 
the  plaintiff  of 
costs,  where 
there  are 
several  issues. 


Simpson  v.  Hurdis. 

X  HIS  was  an  action  for  libel. — The  defendant  pleaded 
the  general  issue,  and  also  that  the  supposed  libel  was  a 
privileged  communication.  At  the  trial  of  the  cause  be* 
fore  Gumeffy  B.,  the  jury  found  a  general  verdict  for  the 
plain ti£P,  with  1^.  damages^  and  the  learned  Judge  certi- 
fiedi  under  the  43  Eliz.  c.  6,  s.  S. 

Erie  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  on  the  ground  that» 
notwithstanding  the  certificate,  the  plaintiff  was  entitled 
to  the  costs  of  the  special  plea.  By  the  3  &  4  Will.  4,  c. 
42/ s.  1,  the  Judges  were  empowered  to  make  rules  re- 
specting pleadings :  and  by  the  7th  rule  of  H.  T.  4  Will. 
4,  it  is  ordered,  that  if,  upon  the  trial,  where  there  is 
more  than  one  count,  plea,  avowry,  or  cognizance  upon 
the  record,  and  the  party  pleading  fails  to  establish  a 
distinct  subject-matter  of  complaint,  in  respect  of  each 
count,  or  some  distinct  ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or  cognizance,  a  verdict 
and  judgment  shall  pass  against  him  upon  each  count, 
plea,  avowry,  or  cognizance,  which  he  shall  have  so  failed 
to  establish,  and  he  shall  be  liable  to  the  other  party  for 
all  the  costs  occasioned  by  such  count,  plea,  avowry,  or 
cognizance,  including  those  of  the  evidence  as  well  as 
those  of  the  pleading.  As  this  rule  was  made  in  pursu- 
ance of  a  power  given  by  statute,  it  has  the  force  of  an 
act  of  Parliament,  and  in  effect  repeals  the  43  Eliz.  c.  6. 
If  the  defendant  had  succeeded  on  the  general  issue,  the 
plaintiff  would,  under  this  rule,  have  been  entitled  to  the 
costs  of  the  special  plea  and  witnesses ;  so  that,  by  having 
a  general  verdict,  he  is  in  a  worse  situation  than  if  the 
verdict  had  been  against  him  on  the  first  issue* 
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Lord  AbinobRi  C.  B.— It  was  clearly  never  intended         1836. 
to  oTerruIe  the  statute  of  Elizabeth. 


Pabkb^  B. — ^This  rule  does  not  repeal  the  statute  of 
EliBabeth. 

Alderson,  B. — ^The  plea  was  an  unnecessary  one,  and 

you  might  have  applied  to  a  Judge  at  chambers  to  strike 

it  out* 

Rule  refused. 


Simpson 

V, 

Hdrdis. 


Barber  and  Another,  Assignees  of  MarsHi  «.  Wilkins. 

%JDALL  having  obtained  a  rule  for  judgment  as  in  case  it  is  no  answer 

of  a  nonsuit,  Jervis  shewed  cause  upon  an  affidavit  of  the  judgment  as  in 

plaintiff,  in  which  he  swore  that  he  knew  nothing  of  the  ^^t^e' 

present  proceedings,  and  that  he  never  instructed  any  proceedings 

,  ,  were  coni- 

person  to  commence  or  prosecute  any  action  at  law  agamst  menced  against 

.  I       1  i»     J      .  the  defendant 

the  delenaant.  without  the 

plaintiff's  au- 
thority. 

VcUdl,  in  support  of  the  rule,  referred  to  Muday  v. 
Newman  (a). 

Parke,  B. — ^The  rule  must  be  absolute,  unless  the  plain- 
tiff consents  to  give  a  peremptory  undertaking. 

Rule  accordingly, 

(a)  Ante,  Vol  2,  p.  695;  S.  C.  1  G.  M.  &  R.  402. 


HowEN  r.  Carr. 

MLU MFREY  moyeA  for  a  rule  to  shew  cause  why  one  whtreapiain- 
of  several  pleas  should  not  be  struck  out.    The  action  **ff *>"  «>*»- 

seiited  to  a  rule 

to  plead  several 

matters,  the  Court  will  net  entertain  an  application  to  set  aside  any  of  these  pleas. 

VOL.  V.  X  D.  P.  €• 
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was  brought  by  the  pkintiff  fts  indorsee  aganist  the  de- 
fendant as  acceptor  of  a  bill  of  exchange.  The  defen- 
dant pleaded,  amongst  other  pleas,  that  the  drawer  of  the 
bill,  at  the  time  she  drew  it^  was  a  married  woman.  It 
was  submitted  that  it  was  not  competent  for  the  acceptor 
of  a  bill,  who  permits  his  name  to  go  abroad,  to  plead 
that  the  drawer  was  a  married  woman.  In  GUmore  v. 
Hague  (a),  which  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  the  Court  refused  to 
permit  the  defendant  to  plead  that  it  was  not  indorsed  by 
the  drawer  to  the  plaintiff. 


Per  Curiam. — As  it  appears  there  has  been  a  rule  to 

plead  several  matters,  the  application  should  have  been 

to  discharge  that  rule.    As  you  have  consented  to  the 

rule,  you  are  concluded  by  that. 

Rule  refused. 
(a)  Ante,  Vol.  4,  p.  303. 


Berridge  v.  Priestly* 

JoLUMFREy  moved  to  set  aside  an  order  of  Mr.  Baron 
Gumey.  The  plaintiff  declared  for  work  and  labour  as 
an  attorney  and  solicitor.  The  defendant  pleaded — first, 
that  the  plaintiff  was  not  at  the  time  the  causes  of  action 
accrued  an  attorney  of  the  Court  of  Exchequer;  se- 
condly, that  plaintiff  employed  the  defendant  to  act  as  an 


A  reference  in 
the  margin  of 
a  demurrer  to 
:tfae  causes  spe- 
•cially  set  out, 
is  a  suffident 
compliance 
with  R.  H.  T. 
4  WilL  4. 

Plaintiff  de*  i-«ttn.i  •  <•  . 

ciaiedforwortc   attorney  on  his  behalf  m  the  prosecution  of  a  certain 

as  an  attorney 

and  solicittr* 

Defendant 

pleaded  two  it  i  .  i  <• 

pleas,  only        demurred  specially,  and  assigned  for  cause,  that,  as  the 

answering 
the  plaintiff's 
claim  as  attor- 
iwy;  the  plain- 


cause;   and  that  defendant  gave  up  the  cause  without 
reason,  and  without  notice.     To  these  pleas  the  plaintiff 


declaration  was  for  work  done  as  an  attorney  and  sottdior, 
the  pleas  only  answered  that  part  which  was  done  as  an 

tiff  demurred, 

refening  ia  the  margin  of  bis  demuner  to  the  causes  assigned.    A  Judge  having  ordered  the  de- 
murrer to  be  set  aside,  the  C4>iiit  resdnded  the  order. 
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attoroey,  and  were  no  answer  to  that  part  of  the  work         1836. 
which  was  done  at  a  Bolicitor.    The  particulars  stated      bbrhidoe 
the  action  to  be  brought  to  recover  the  sum  of  61/.  for  «• 

business  done  by  the  plaintiff  between  the  months  of  June 
and  October  inclusive,  as  the  attorney  and  solicitor  of  the 
defendant.  An  application  was  made  to  the  learned 
Baron  at  chambers,  to  strike  out  the  demurrer  as  frivo- 
lous ;  and  he  ordered  that  the  declaration  be  amended  by 
omitting  the  word  *'  solicitor,**  and  that  the  demurrer  be 
set  aside.  It  was  submitted,  that,  as  the  plea  professed 
to  answer  the  whole  declaration,  and  answered  only  a 
part,  there  was  good  cause  of  demurrer,  and  the  learned 
Baron  had  no  jurisdiction  to  set  it  aside. 

Gtuelee  shewed  cause,  and  contended  that  the  learned 
Judge  was  justified  in  setting  aside  the  demurrer,  inas-  • 
much  as  the  points  intended  to  be  argued  were  not  pro- 
perly stated  in  the  margin  of  the  demurrer,  pursuant  to 
R.  H.  T.  4  Will.  4(a).  The  statement  in  the  margin 
was,  that ''  the  pleas  are  bad  for  the  causes  specially  as- 
signed  for  demurrer." 

Pa&ke,  B. — It  has  been  decided,  in  several  cases,  that 
such  statement  in  the  margin  of  a  demurrer  is  sufficient. 
The  rule  must  be  absolute. 


Rule  absolute. 


(a)  Ante,  Vol.  2,  p,  304. 


Bailby,  Assignee  of  Callis,  t;.  Chitty. 

UEBT  for  goods  sold  and  delivered,  work  and  labour,  to  bring  a  case 
and  on  an  account  stated.     Pleas — ^nunquam  indebitatus,  q  *' g^ ^J.*  H 
the  statute  of  limitations,  and  a  set-ofi.    At  the  trial  of  the  cause  of 


action  must 
arife  within  the  county  of  Middlesex. 

X   2 
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1836.  the  cause  before  the  under-sherifT  of  Middlesex^  the 
plaintifiP  proTed  a  claim  for  goods  sold  by  CalUs  to  the 
defendant^  and  also  that  Callis  had  been  employed  by 
the  defendant  to  leyy  a  distress  for  rent  due  to  him  in  the 
county  of  Surrey.  The  jury  found  a  verdict  in  favour  of 
the  plaintiff  for  1/.  19s.  9(L  debt,  and  Is.  damages.  Plaii 
having  obtained  a  rule  for  leave  to  enter  a  suggestion  on 
the  roll  to  deprive  the  plaintiff  of  costs,  under  the  SSGeo. 
2,  c.  S3  (the  Middlesex  Court  of  Requests*  Act), 

Miller  shewed  cause. — First,  the  original  claim  of  the 
plaintiff  was  4/.  Ws.Sd.^  which  was  reduced  by  the  plea 
of  the  statute  of  limitations  to  the  amount  for  which  the 
verdict  was  given.  In  Horn  v.  Hughes  (a),  Lord  Ellen- 
borough  says,  "  It  is  unnecessary  to  say  what  we  might 
have  thought,  if  it  had  appeared  that  the  plaintiff  had  a 
reasonable  ground  for  bringing  his  action  for  more  than 
5L  In  the  present  case,  the  plaintiff  clearly  had  a  reason- 
able ground  for  s.uing  in  the  superior  Court ;  for  how 
could  he  tell  that  the  defendant  would  plead  the  statute?'* 
The  judgment  in  Horn  v.  Hughes  is  recognised  by  Dallas, 
C.  J.,  in  Hersant  v.  Larkin  (6).  Secondly,  the  cause  of 
action  arose  in  the  county  of  Surrey.  The  S3  Geo.  2, 
c.  33,  has  not  extended  the  jurisdiction  of  the  old  County 
Court,  but  the  4th  section  expressly  provides,  that  no 
person  shall  be  liable  to  be  summoned  at  the  suit  of  the 
plaintiff,  other  than  such  person  as  was  liable  to  be  sum- 
moned^ to  the  County  Court  of  Middlesex  before  that  act 
was  made.  It  is  clear  the  sheriff  could  not  hold  a  plea 
of  debt  for  a  cause  of  action  arising  out  of  his  county  (c}« 
In  Welsh  v.  Proyte  (cQ,  it  was  expressly  decided,  an  action 
cannot  be  brought  in  a  County  Court,  unless  the  cause  of 
action  arise  within  the  county.    That  decision  was  fol- 

(«)  8  East,  348.  (c)  Dalton's  Sheriff,  c.  1 10,  p.  4 12. 

{h)  3  fi.  &  B.  263.  ((0  2  H.  Black.  29. 
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lowed  by  Tubb  r.  Woodward  (a),  Busby  t.  Fearon  {by        1836. 
Smith  ▼.  Cf  Kelly  (c),  and  the  same  law  is  stated  in  Tidd's       bailey 
Practice  (d).    Thirdly,  the  sum  recovered,  together  with  «. 

Chitty* 

the  damages^  is  above  40^.  The  19th  section  enacts,  that, 
in  case  any  action  of  debt  or  assumpsit  shall  be  prosecuted 
in  the  superior  Court,  and  the  defendant  shall  reside 
within  the  county  of  Middlesex,  and  shall  be  liable  to  be 
summoned  to  the  County  Court,  and  the  jury  shall  find  the 
damages  for  the  plaintiff  under  40^.,  then  he  shall  not  be 
entitled  to  costs.  The  word  damages  cannot,  in  the  pre- 
sent case,  be  confined  to  the  Is.,  but  must  mean  the  debt 
and  damages  taken  together,  which  amount  to  21.  0s..9d. 
[Alderson,  B. — If  you  construe  the  19th  section  literally,  ' 
you  have  only  Is.  damages;  if  you  give  it  a  free  construc- 
tion, you  must  leave  the  1^.  altogether  out  of  the  case ; 
you  cannot  have  both  the  letter  and  the  spirit]. 

The  Court  intimated  to  Piatt  to  confine  himself  to  the 
second  objection. 

» 

Piatt,  in  support  of  the  rule,  contended,  that  it  was  im- 
material where  the  work  was  done,  as  the  plaintiff  sued 
on  a  promise  to  pay,  arising  from  the  performance  of  the 
contract. 

Per  Curiam. — To  bring  a  case  within  the  act,  the 
cause  of  action  must  arise  within  the  county. 

Rule  discharged,  with  costs. 

(a)  6  T.  R.  176.  (c)  1  B.  &  P.  75. 

(6)  8  T.  R.  236.  {d)  4th  ed.  p.  616. 
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Ray  if.  l?ow. 

A  distringas,  f^HILTON  moved  for  a  distringas  with  a  view  to  proceed 

ouUawry!  may  ^^  Outlawry.     Writs  of  summons,  alias  and  pluries,  bad 

issue  in  con-  successively  issucd,   for  the  purpose   of  preventing  the 

writs  previously  Operation  of  the  Statute  of  Limitations,  and  had  been 

sued  out  to  save  ii  .  ii^ji*  j'  -ji. 

the  Stotute  of     regularly  returned  and  entered  of  record,  as  required  by 
Limitations.       ^j^g  gjatutc  (o).    Under  these  circumstances  the  officer 

had  doubted  whether  he  should  be  justified  in  sealing  the 
distringas  without  the  sanction  of  the  Court,  conceiving, 
that  as  the  plaintifi^  had  elected  to  issue  writs  to  save  the 
Statute  of  Limitations,  those  writs  could  not  be  continued 
by  a  distringas  with  a  view  to  outlawry.  In  support  of  the 
application  it  was  distinctly  sworn  that  the  defendant  was 
resident  at  Boulogne,  and  Fraser  v.  Case  (6)  was  re- 
ferred to. 

Parke,  B. — I  see  no  reason  why  a  distringas  may  not 
issue  to  continue  the  process.  The  10th  section  of  the 
2  Will.  4,  c.  39,  enacts,  that  no  writ  shall  be  in  force  for 
more  than  four  calendar  months,  but  every  writ  of  sum- 
mons and  capias  may  be  continued  by  alias  and  pluries, 
as  the  case  may  require ;  it  then  provides  that  no  first  writ 
should  be  available  to  prevent  the  operation  of  the  Statute 
of  Limitations  unless  the  defendant  shall  be  arrested 
thereon,  or  served  therewith,  or  proceeding  to  or  toward 
outlawry  shall  be  had  thereon,  or  unless  the  writs  have 
been  returned  and  entered  of  record.  What  incongruity 
is  there  in  the  present  case  in  issuing  a  distringas  in  con- 
tinuation of  the  former  writs? 

Lord  Abinger,  C.  B. — ^The  Srd  section  speaks  of  a 
distringas  issuing  for  the  purpose  of  outlawry  founded  on 
any  original  writ  of  summons  ;  it  says,  that  where  a  party 

(fl)  2  Will.  4,  c.  39,  8.  10.  fb)2M,&  Scott,  720. 
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does  not  intend  to  proceed  to  outlawry,  the  Court  may        1836. 
authorize  an  appearance  to  be  entered.  i^^^ 

Rule  absolute.  «• 

Dow. 


Chandler  v.  Beswald. 

jR.  V.  RICHARDS  moved  for  a  rule  to  shew  cause  Where  notice  of 
why  the  plaintiff  should  not  pay  to  the  defendant  the  ^d!^'^';;^'^^ 
costs  of  not  proceeding  to  trial,  and  why  the  subsequent  ^^^  *°  J" 
proceedings  should  not  be  set  aside  for  irregularity.    An  unieu  the  re- ' 
order  was  obtained  for  trying  the  cause  before  the  under  i^ed^ 
sheriff  of  Worcester;  and  on  the  5th  of  July  notice  of 
trial  was  given  for  the  12th  of  August  following.    On  the 
9th  of  August  this  notice  ^as  countermanded,  but  the 
cause  was  subsequently  tried  on  the  17th  of  August,  when 
the  plaintiff  obtained  a  verdict.    It  was  objected  that  the 
notice  of  countermand  was  one  day  too  late,  and  also  that 
the  record  had  been  altered  and  was  not  resealed. 

Hvmfrey  showed  cause  upon  an  affidavit,  which  stated 
that  the  plaintiff  had  not  proceeded  to  trial  in  consequence 
of  the  defendant  being  insolvent,  and  of  an  arrangement 
that  proceedings  should  be  stayed,  each  party  paying  his 
own  costs.  He  also  contended,  that  after  the  cause  was 
tried,  the  defendant  could  not  object  that  the  record  had 
not  been  resealed. 

Parke,  B. — ^The  Master  informs  us  that  it  is  not  ne- 
cessary to  reseal  the  record  without  the  return  day  passes. 

R.  V.  Richards  having  shewn  the  return  of  the  writ  of 
trial  was  altered  from  the  12th  to  the  19th  day  of  August,, 
the  rule  was  made  absolute. 

Rule  absolute. 
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1896.  « 

Hilton  «.  Fowler. 

Where  damages  1.  HIS  was  an  action  brought  by  the  plaintiff  to  recover 
jary  have  b^n  ^^®  damages  Sustained  by  him,  in  consequence  of  the  de- 
caicttiated  upon  fendant  having  neglected  to  take  care  of,  and  provide 
to  by  counsel  sufficient  pasture  for,  500  lambs,  pursuant  to  agreement. 
the  Court  will  ^^  ^^^  ^^^^^  ^^  ^^^  causc  the  jury  were  clearly  of  opinion 
alte)°^J^^t  ***  ^^^  plaintiff  was  entitled  to  recover,  and  the  only 
oftheTerdicton  question  WHS  the  amouut  of  damage*  As  the  basis  of  cal- 
couDsei  were  culation,  it  was  suggested  by  the  plaintiff's  counsel  that 
wlSdi^the'y  ^**  *^®  lambs,  if  properly  taken  care  of,  would  have  been 
assumed  as  the   worth  30#*  cach ;  and  this   was  acquiesced  in  by  the 

basto  of  their  '  '^  ^ 

caieniatioD.        counsel  for  the   defendant,   and  the  damages  assessed 

accordingly.  Shee  now  moved  to  reduce  the  damages,  on 
the  ground  that  there  had  been  a  mistake  as  to  the  value 
of  the  lambs.  He  produced  affidavits,  in  which  it  was 
distinctly  sworn  that  the  lambs  had  been  valued  at  too 
much. 

Parke,  B. — ^The  Court  cannot  interfere.  If  counsel 
make  a  miscalculation,  it  is  but  just  it  should  be  rectified ; 
but  here  the  objection  is  that  counsel  have  assumed  as  the 
basis  of  their  calculation  a  higher  amount  than  the  real 
value  of  the  lambs.  If  there  had  been  any  doubt  upon  it, 
the  question  ought  to  have  gone  to  the  jury. 

Alderson,  B. — I  do  not  see  what  authority  the  Court 
has  to  alter  the  damages.  If  the  defendant's  counsel 
had  thought  the  value  different,  the  question  might  have 
gone  to  the  jury ;  but  instead  of  that,  they  consent  to  a 
particular  average  value. 

GuRNEY,  B. — We  cannot  try  this  question  on  affi- 
davits. 

Rule  refused. 
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1836. 
Baker  v.  Browit. 

PeTERSDORFF  moved  to  alter  the  ampant  of  the  Where^iaaii 
verdict.    It  was  an  action  of  debt  on  a  mortgage  deed  for  dpdand hi"°' 
payment  of  lQ25t  with  interest.     The  cause  was  unde-  ^^jj^™"*" 
fended^  and  at  the  trial  the  plaintiff's  counsel  took  a  ver-  which  wu  un- 

•      •  defended,  the 

diet  for  the  principal  only^  omitting  to  calculate  the  mterest.  piaindiTe  coon- 
It  was  now  sought  to  amend  the  verdict  by  including  the  ^it^^p^p^ 
interest ;  and  reference  was  made  to  Baldmn  and  Gwines  ^*  ?^^^ 

'  ^  .  .  1  ,      J        to  include  the 

case  (a),  where  the  plaintiff  being  entitled  to  treble  da-  interest,  the 
mages^  and  single  only  having  been  found,  the  Court  in-  ^o  increLe  the 
creased  them  accordingly.  3SV/SS- 

log  the  interest 

Lord  Abinger,  C.  B. — The  verdict  has  been  entered 
as  it  has  been  taken  in  Court,  and  we  cannot  in  the 
absence  of  the  other  party  increase  it. 

Parke,  B. — ^We  can  do  nothing  for  you  but  set  aside  the 
verdict :  we  refused  a  similar  application  a  few  days  ago. 

Alderson,  B. — The  case  cited  was  a  question  as  to 
treble  damages;  and  the  Court  there  treated  the  finding 
of  the  jury  as  the  finding  of  a  single  verdict. 

(a)  GodbolVs  Rep.  245. 


Charinton  v.  Meathbringuam  and  Another. 

•XHIS  was  an  action  against  the  defendants  for  irregu-  a  defendant  is 
larities  committed  by  them  in  levying  a  distress  for  poor-  2S>ie'aIett?un- 
rate  and  hiffhway-rate.   At  the  trial,  before  Lord  Abinger.  **'  *«  i^  ?***• 

^         ^  '  o      »    c.  2,  s.  19,  where 

C.  B.,  at  the  Lincoln  Spring  Assizes,  it  appeared  that  one  the  piaintifris 

of  the  defendants  was  churchwarden  and  overseer,  and  the  action  for  any 

other  a  constable  acting  in  his  aid ;  and  the  learned  Judge  3ir"fhe  aulho-' 

being  therefore  of  opinion  that  they  were  entitled  to  the  nty  of  that  act. 
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1836.        protection  of  the  S4th  Geo.  2,  c.  44,  nonsuited  the  plain- 

Charinton     ^^'  ^^^  action  not  having  been  brought  within  the  six 

V.  months  limited  by  that  act    On  taxation  the  defendants 

RAM.        claimed  treble  costs  under  the  19th  section  of  the  43  Eliz* 

c  2,  and  the  8Snd  section  of  the  1 3  Geo.  8,  c.  78,  which 

the  Master  allowed. 

Miller  obtained  a  rule  to  shew  cause  why  the  Mas- 
ter should  not  review  his  taxation. — The  defendants  are 
not  entitled  to  treble  costs  under  the  43  Eliz.  c.  S.  The 
19th  section  enacts,  that  if  any  action  of  trespass,  or 
other  suit,  shall  be  brought  against  any  person  for  taking 
a  distress,  making  a  sale,  or  doing  any  other  thing  by 
authority  of  that  act,  the  defendant  may  plead  the  general 
issue  and  give  the  special  matter  in  evidence,  "  and  after 
issue  tried  for  defendant,  or  nonsuit  of  plaintiff  after 
appearance,  the  defendant  to  recover  treble  damages  by 
reason  of  his  wrongful  exaction  in  that  behalf,  with  his 
costs  also  in  that  part  sustained."  It  has  been  decided  in 
the  case  of  Buiterton  v.  Furber  {a)  that  the  avowant  in 
replevin  on  a  distress  for  poor-rates  is  not  entitled  to 
treble  costs  under  the  19th  section  of  the  43  Eliz.  c.  2 ; 
and  a  distinction  was  ther^  taken  between  the  language  of 
that  act  and  of  the  %  W.  &  M.  sess.  1,  c.  5,  where  the 
words  are  "  the  persons  grieved  shall  recover  his  and  their 
treble  damages  and  costs  of  suit."  With  respect  to  de- 
fendants' right  to  treble  costs  under  13  Geo.  3,  c.  78,  that 
statute  was  repealed  by  the  5  &  6  Will.  4,  c.  50,  at  the 
time  the  plaintiff  was  nonsuited. 

N.  R.  Clarke  shewed  cause,  and  contended  that  it  was 
evident  from  the  language  of  the  19th  section  of  43  Eliz. 
c.  2,  that  the  legislature  intended  a  defendant  should  have 
treble  costs  in  the  event  of  the  plaintiff  being  nonsuited^ 

(a)  1  B.  &  B.  517. 
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Parke,  B. — ^It  seems  to  me  that  the  meaning  of  the         1836. 
19th  section  of  the  43  £liz.«  c.  2,  is,  that  if  the  defendant    chariwton 
has  sustained  any  damaire.  he  may  hare  an  action  to  .,      >*- 

t        t  .11  mi  1  MBATHBRINO- 

recover  treble  that  damage^  with  his  costs.    The  rule  must         ham. 
be  absolute  for  the  Master  to  review  his  taxation. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


Palmer  tf.  Wallbr  and  Another,  Executors  of  Waller. 

X  HIS  was  an  action  against  the  defendants  as  executors,  in  an  action 
on  a  promissory  note  made  by  the  testator.    The  defen-  !|^,'^e7iaintiff 
dants  had  pleaded  several  pleas  which  were  found  against  J'^e^jJc^Jlued* 
them,  and  the  plaintiff  obtained  judgment  for  1Z91,  debt  out  a  fi.  fa. 
and  48^.  I2s,  costs.     A  writ  had  issued,  commanding  the  goods  of  the  tea- 
sheriff  to  levy  the  debt  and  costs  de  bonis  testatoris,  |J5e**8heriffre^-*' 
to  which  the  sheriff  returned  nulla  bona;  and  proceedings  tamed  nulla 

*         ,  ^     bona.    A  scire 

were  then  taken  by  a  scire  fieri  inquiry,  to  which  the  fieri  inquiry 
sheriff  also  returned  nulla  bona.     In  the  course  of  last  ^^{ch  the  she- 
term  the  plaintiff  obtained  a  rule  absolute  for  quashing  ^j^j^^'^^xh^ 
this  return  (a),  on  the  ground  that  there  was  evidence  of  return  was  set 

,  ,         ,  -    _    asidOf  on  the 

a  devastavit,  and  a  new  scire  fieri  inquiry  was  awarded,  ground  that 
The  defendants  then  paid  the  debt  and  costs,  and  the  Jin'^ofldl" 
sheriff  returned  to  this  latter  inquiry  that  he  had  levied  ▼astavit,  and  a 

"*       •'  ^     new  sare  nen 

the  sum  directed,  out  of  the  goods  of  the  testator.  Jervis  inquiry  issued, 
now  moved  for  a  rule  to  shew  cause  why  the  defendants  then  paid  to  the 
should  not  pay  to  the  plaintiff  the  costs  of  the  scire  fieri  J^^Y'^^^i^'SJe 
inquiries.     In  support  of  the  application  reference  was  original  action, 
made  to  the  3ith  section  of  the  3  &  4  Will.  4,  c.  42,  that  he  had 
which  enacts,  that  in  all  writs  of  scire  facias  the  plaintiff  ^f^^he  goo^  of' 
obtaining  judgment  on  an  award  of  execution  shall  re-  h*i?!J^"^ 

cover  his  costs  of  suit.  sheriff  should 

be  made  a  party 
to  a  rule,  to  com- 
pel payment  to  the  plaintiff  of  the  costs  of  the  two  inquiries. 

(a)  Ante,  p.  172. 
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1836.  ChiUon  shewed  cause. — The  plaintiflP  is  not  entitled  to 

any  costs  under  the  scire  fieri  inquiries.  The  nature 
of  that  proceeding  is  fully  stated  in  1  Wms.  Saund.  (a), 
and  ■  it  will  be  seen  that  the  writ  is  in  execution  of  the 
original  judgment,  and  commands  the  sheriff  to  le^y  the 
debt  and  damages  of  the  goods  of  the  testator  in  the 
hands  of  the  executori  if  they  can  be  found,  and  in  case 
there  should  be  no  goods  of  the  testator,  he  is  to  summon 
a  jury  to  inquire  if  the  defendant  has  wasted  the  goods  of 
the  testator.  In  the  present  case  the  sheriff  has  returned 
that  he  has  levied  the  debt  and  costs  out  of  the  goods  of 
the  testator.  Before  the  3  &  4  Will.  4,  c.  4&,  s.  34,  no 
costs  were  recoverable  on  a  scire  fieri  inquiry  unless  the 
defendant  appeared  and  pleaded,  and  that  act  only  applies 
to  cases  where  there  has  been  a  judgment  The  return 
must  be  taken  to  be  true  until  the  contrary  appears,  and 
in  that  case  the  remedy  would  be  against  the  sheriff.    : 

Sir  W.  FoUeit  and  JervU  in  support  of  the  rule. — ^The 
defendants  have  fraudulently  paid  the  money  into  the 
hands  of  the  sheriff.  When  the  writ  issued  directing  the 
sheriff  to  levy  the  debt  and  costs  out  of  the  goods  of  the 
testator,  the  sheriff  returned  nulla  bona.  The  defendants 
resist  the  payment  in  every  way  until  after  the  return  to 
the  first  inquiry  is  set  aside,  and  then  they  pay  the  money. 
[Parke,  B. — ^We  do  not  take  it  that  they  paid  the  money, 
but  that  the  sheriff  levied  it  from  the  goods  of  the  testator.] 
It  is  distinctly  sworn  that  they  paid  it  themselves.  If 
there  were  any  goods  of  the  testator  they  ought  to  have 
pointed  them  out  in  the  first  instance. 

Parke,  B. — It  seems  to  xhe,  that  the  application  should 
be  to  get  the  return  altered  by  making  the  sheriff  a  party. 
There  ought  to  be  some  method  of  making  the  defendants 

(a)  P.  219,  n.  8. 
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pay  the  costs  of  the  two  inquiries,  but  all  that  we  can  do         1836. 
is  to  set  aside  the  sheriff's  return. 


Lord  Abinobr,  C.  B. — The  better  course  would  be  to 
enlarge  the  rule  in  order  to  make  the  sheriff  a  party,  and 
to  call  on  him  to  shew  cause  why  the  return  to  the  last 
inquiry  should  not  be  quashed,  unless  the  costs  of  the  two 
inquiries  are  paid ;  but  if  he  pays  the  costs  of  the  in- 
quiries, the  present  rule  to  be  'discharged. 

Rule  accordingly. 


Palmik 

9. 

Walkbb. 


Wainwriohx  v.  Johnson. 

ASSUMPSIT  by  the  drawer  against  the  acceptor  of  a  The  rule  of  T. 
bill  of  exchange.  The  declaration  stated  the  defendant  ^\o^^^lJti' 
to  be  summoned  by  virtue  of  a  writ  issued  on  the  23rd  of  ™«°^  ^^^^? 

prooilM  where 

August  1836.     It  then  proceeded  to  set  out  the  bill  of  there  ii  a  count 
exchange,  which  appeared  to  be  due  after  the  time  when  ^er  ofa^note, 
the  writ  was  stated  to  have  issued,  and  alleged  that  the  ^f  ^f^^]^^^' 
defendant  accepted  the  bill,  and  pramUed  to  pay  the  same,  aiiothecommon 
according  to  the  tenor  and  effect  thereof.     There  was  appiieitothe 
a  .econd  count  for  nK>ney  due  on  an  account  stated,  !::i-4'':;* 
a  promise  to  pay  that  sum,  and  a  general  breach.    The  ^  declaration  is 
defendant  demurred  specially,  assigning  for  cause  that  the  Court  wiu  gi^e 
promise  in  the  declaration  was  not  laid  according  to  the  ihe^ntifi' 
form  prescribed  by  the  rules  of  Trinity  Term,  1  Will.  4  (a) ;  f '""^hi"  Wn-' 
and  also  that  it  appeared  on  the  face  of  the  declaration,  tiff  should  enter 
that  the  cause  of  action  had  accrued  after  the  writ  issued,  as  to  the  counts 

which  are  bad, 
or  the  defendiint 

Crowder,  in  support  of  the  demurrer.-^The  rule  of  Trin-  ^^J  ^^  • 
ity  Term,  1  Will.  4  {b),  orders,  that  if  the  declaration  con- 
tains one  or  more  counts  against  the  maker  of  a  note,  or 


(a)  Ante,  Vol.  1,  p.  113.  (h)  lb. 
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1836.        acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place 

Waimwriqht  ^^®™  ^^^^  '"  ^^^  declaration,  and  then  in  the  general  con- 
V-  elusion  to  say  "  promised  to  pay  the  said  last-mentioned 

J  f%  H  W  HOW 

several  monies  respectively/'    Here,  the  promise  should 
have  applied  to  both  counts. 

Parke,  B. — That  rule  applies  only  to  several  common 
counts. 

Crawder. — There  is  a  second  objection,  that  it  appears 
the  cause  of  action  accrued  after  the  writ  issued. 

Parke,  B. — That  is  a  valid  objection,  but  the  demurrer 
is  too  large,  it  should  have  been  confined  to  the  first  count 
only.  Therefore  we  must  give  judgment  for  the  plaintiff 
generally. 

Crowder, — ^The  plaintiff  is  not  entitled  to  a  general  judg- 
ment, but  only  to  judgment  for  such  part  as  is  good.  In 
Com.  Dig.  (a)  it  is  stated,  that  if  there  are  several  counts 
in  the  same  declaration,  some  good  and  some  bad,  and  the 
defendant  demurs  generally  to  the  whole  declaration,  the 
plaintiff  shall  have  judgment  for  so  much  as  is  good.  The 
same  rule  is  also  laid  down  in  Williams'  Saund.  (6).  If  the 
plaintiff  enters  up  judgment  generally,  there  would  be 
error  upon  the  face  of  the  record. 

Lord  Abimgbr,  C.  B.— Can  we  prevent  the  pKaintiff 
from  entering  a  nolle  prosequi  as  to  the  first  count?  He 
must  enter  his  judgment  as  he  is  advised. 

Parke,  B. — ^We  give  judgment  for  the  plaintiff  gene- 
rally. If  he  enters  judgment  upon  any  count  wluch  is  bad, 
the  judgment  will  be  erroneous. 

Judgment  for  the  plaintiff. 

(a)  Tit.  Pleader  (Q  3).  (6)  Vol.  1,  p.  286,  b.  n.  9. 
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1836. 

MoRANT  V,  Sign. 
Trover  for  mocIb  and  chattels,  to  wit,  trees,  bushes.  To  trover  for 

..  1        .         ^^^^'*  defendant 

and  bark  of  trees.     Plea,  that  defendant^  before  the  time  pleaded  that  he 

1  o  •i*i*i  ^i*  i*i*  was  seised  in  fee 

when,  &c.,  was  seued  m  his  demesne  as  of  tee,  of  and  ma  ^(^  ^^^^  ^^^^ 
certain  close  called,  &c.,  (setting  out  the  abuttals)^,  and  that  he  cut  the 

'  *    ^  °  '  trees  growug 

being  so  seised,  he,  the  defendant,  on  the  day  and  year  thereon,  and 

last  aforesaid,  cut  one  oak  tree,  one  other  tree,  and  tivo  toR.R.tobe 

cartloads  of  bushes,  then  respectively  growing  and  being  ||,7t^^'^*^ 

in  and  upon  the  said  close,  and  then  cut  and  stript  from  livered  them  to 

,  ,  plaintiff,  where- 

the  said  other  tree,  {>00  weight  of  bark,  which  oak  tree,  upon  defendant 
bushes,  and  bark,  and  which  other  tree  so  stript  of  its  ^nti^^^hUdT 
bark  as  aforesaid,  are  the  same  iroods  and  chattels  in  the  T"  ^^*  conver- 

.  ^  sion  complamed 

declaration  mentioned:  and  the  defendant  further  says,  of:— Held  good 
that  afterwards,  and  before  the  said  time  when,  &c.,  mtrntr. 
to  wit,  &Cm  he,  the  defendant,  delivered  the  said  goods 
and  chattels  to  one  Richard  Roe,  to  be  kept  by  the  said 
Richard  Roe  to  and  for  the  use  of  him  the  defendant,  and 
the  aaid  Richard  Roe  afterwards,  and  before  the  said 
time  when,  &c.,  to  wit,  ^c,  delivered  the  said  goods  and 
chattels  to  the  plaintiff,  whereupon  the  defendant  at  the 
said  time  when,  &c.,  took  the  said  goods  and  chattels  from 
and  out  of  the  possession  of  the  plaintiff  as  he  lawfully  might  . 
for  the  cause  aforesaid,  which  is  the  same  conversion  and 
disposition  in  the  declaration  mentioned.  Demurrer:  as- 
signing for  causes  that  the  plea,  in  effect,  amounts  to  a 
denial  of  the  right  of  property  of  the  plaintiff  in  the  goods 
and  chattels  in  the  declaration  mentioned,  and  ought 
to  have  been  so  pleaded  in  form,  and  to  have  concluded  to 
the  country ;  that  the  statement  in  the  said  plea,  respect- 
ing the  conversion  of  the  faid  goods  and  chattels,  cannot 
be  put  in  issue  by  the  plaintiff;  that  the  facts  disclosed  by 
the  plea  are  not  inconsistent  with  the  right  of  property  in 
the  said  goods  and  chattels,  being  in  the  plaintiff  at  the 
time  of  the  conversion  thereof,  as  stated  in  the  plea; 
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that  the  said  plea  does  not  sufficiently  confess  and  avoid 
the  action. 

Barstow,  in  support  of  the  demurrer. — ^Sinoe  the  new 
rules  the  plea  is  clearly  bad,  as  amounting  to  a  denial  of 
the  plaintiff's  property  in  the  goods  and  chattels.  The 
defendant  might  have  taken  issue  upon  the  matter  of  fact 
alleged  in  the  declaration;  that  the  plaintiff  was  possessed 
as'  of  his  own  property  lAlderson^  B. — ^This  plea  is  a 
denial  by  bringing  the  matter  to  a  nicer  point] ;  in  order 
to  go  to  tridi  the  plaintiff  must  have  taken  issue  upon  the 
seisin  in  fee. 


Lord  Abinoer,  C.  B. — The  object  of  the  new  rules 
was,  that  the  opposite  party  might  be  distinctly  informed 
of  the  defence  intended  to  be  set  up. 

Parks,  B. — ^There  is  no  doubt  this  is  a  good  plea  since 
the  new  rules. 

Manning  was  to  have  argued  in  support  of  the  plea. 

Leave  to  amend  on  payment  of  costs* 


The  Court  will 
difpeiue  with 
strict  personal 
service,  where 
it  appears  the 
process  has- 
eome  to  the 
possession  of 
the  defendant. 


Williams  v,  Piooott. 

JMLANSEL  moved  for  a  rule  to  shew  cause  why  the 
appearance  entered  for  the  defendant  under  the  statute, 
the  notice  of  declaration,  and  subsequent  proceedings, 
should  not  be  set  aside  for  irregularity.  It  appeared, 
from  affidavits,  that  the  clerk  of  the  plaintiff^s  attorney 
repeatedly  called  at  the  defendant's  residence,  for  the  pur- 
pose of  serving  him  with  a  copy  of  the  process,  but  that 
on  8uch  occasions  he  could  not  gain  admittance,  and  was 
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iiilbrmed  by  a  serranty  through  a  wicket  gate«  that  the         1836. 
defendant  was  not  at  home.     On  a  subsequent  day,  how-      "    ^ 
ever,  he  delivered  to.  the  servant  at  the  wicket  gate  a  copy  «• 

PiQOOTT* 

of  the  writ  of  summons,  inclosed  in  a  letter ;  and,  request- 
ing her  to  give  it  to  the  defendant,  said  he  would  wait  for 
an  answer.  He  continued  to  wait  for  some  time,  and  no 
one  returning,  he  rang  the  beU,  when  a  man  came  and 
said  there  was  no  one  at  home.  The  clerk  then  requested 
the  man  to  bring  back  the  letter,  which  he  objected  to 
do.  The  affidavit  further  stated,  that  deponent  believed 
defendant  was  then  in  the  house,  and  had  opened  the 
letter  contaimng  the  copy  of  the  writ. 

Erie  shewed  cause,  and  contended  that  it  was  clear  the 
process  had  come  to  the  hands  of  the  defendant,  and  in 
such  cases  strict  personal  service  had  in  several  instances 
been  dispensed  with.  Rhodes  v.  Innes  (a),  Phillips  v. 
EnieU  (b). 

Mamelt  in  support  of  the  rule. — The  12  Geo.  1,  c.  29, 
s.  1 ,  enables  a  plaintiff  to  enter  an  appearance  for  a  de- 
fendant only  on  affidavit  of  personal  service.  In  cases 
where  such  service  cannot  be  effected,  the  proper  course 
is  to  apply  for  a  disiringcis.  Redpaih  v.  Williams  (c) 
decided  that  the  sending  of  process  by  the  post  is  not  good 
service.  In  Digby  v.  Thompson  {d),  it  was  held,  that  no 
difficulty  in  effecting  personal  service  would  dispense  with 
it.  And  in  Thomson  v.  Pheny^  Paiteson,  J.,  states  it  to 
be  the  opinion  of  all  the  other  Judges,  thai  there  ought 
to  be  an  affidavit  of  personal  service,  in  order  to  entitle 
the  plaintiff  to  file  common  bail. 
% 

Lord  Abinger,  C.  B. — Had  it  not  been  for  the  ded- 


^{a)  Ante,  Vol.  1,  p.  215.  (c)  11  Moore,333. 

(if)  Ante,  Vol.  2,  p.  684.  (d)  Ante,  Vol.  1,  p.  313. 
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J836. 
Williams 

PlOOOTT. 


aions  referred  to^  we  should  have  thought  this  case  en- 
titled to  further  consideration.  It  is  true  the  act  requires 
a  personal  service,  but  what  shall  be  deemed  personal 
service  the  Act  of  Parliament  has  not  specifically  defined. 
Suppose  the  defendant,  in  answer  to  a  letter,  acknow- 
ledged the  receipt  of  the  writ.  Strictly  speaking,  that 
would  not  be  personal  service.  So,  if  the  party  serving 
throws  the  writ  upon  the  floor,  and  sees  the  defendant 
pick  it  up)  that  in  one  sense  is  not'  personal  service ;  but 
who  can  doubt  it  is  sufficient  to  satisfy  ail  the  statute  re- 
quires ?  Here  the  plaintiff  makes  a  circumstantial  affidavit, 
from  which  it  may  be  fairly  inferred  that  the  defendant 
received  the  process,  and  she  does  not  venture  to  deny  that 
she  had  not  full  knowledge  of  it.  I  concur  in  the  deci- 
sion of  Rhodes  v.  Innes,  and  therefore  think  this  rule 
ought  to  be  discharged. 


BoLLAND,  B.,  and  Gurnby,  B.,  concurred. 


Rule  discharged  with  costs. 


Where  a  defen<< 
dant  was  be* 
yoDd  the  teas 
at  the  time  the 
writ  of  exigi  &- 
cias  issued,  the 
Court  reversed 
the  outlawry  od 
payment  of 
costs,  and  put- 
ting in  bail  in 
the  alternative, 
according  to 
the  practice  in 
the  Common 
Pleas. 


Levi  v.  Clagoett. 

JjL  UMFjRE  Y  shewed  cause  against  a  rule  obtained  by 
Jervisy  for  reversing  the  proceedings  to  outlawry  against 
the  defendant.  The  objections  were,  first,  that  the' writ 
of  capias  was  delivered  to  the  sheriff,  with  directions  to 
return  it  non  est  inventus ;  secondly,  that  the  defendant 
was  beyond  the  seas  at  the  time  the  writ  of  exigi  facias 
issued.  With  respect  to  the  first  point,  he  submitted  that 
it  was  the  ordinary  practice  in  proceedings  to  outlawry 
to  get  the  sherifi^  to  return  non  est  inventus.  On  the 
other  point,  he  shewed  cause  on  an  affidavit  of  the  plain- 
tiff's attorney,  which  stated  that  the  writ  issued  on  the  28th 
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of  April,  and  was  delivered  to  the  sheriff  on  the  29th  ;        1B36. 
on  which  latter  day  die  defendant  went  abroad  for  the  pur-        ^^^^ 


ipose  of  avoiding  his  ereditors.  v. 

Clagobtt. 

The  CouBT;  were  of  opinion  that  theoe  was  sufficient 
ground  lor  reversing  the  outlawry,  but  inquired  if 
there  was  any  authority  for  so  doing  without  payment 
ofeottM. 

JerfHs  contended  that  the  sending  the  writ  to  the  sheriff, 
with  the  direction  to  return  non  est  inventus,  was  an  abuse 
of  the  process  of  the  Court.  Pigow^^Drummondic^.  [At- 
derion,  B.,  referred  to  Grahdm  v.  Henry  (6)0  There  was 
a  different  practice  in  the  King's  Bench  and  Common 
Pleas,  as  to  the  tertns  upon  which  the  proceedings  to  out- 
lawry were  reversed,  but  there  did  not  appear  to  be  any 
rule  in  this  Court.  By  the  10th  section  of  the  Uniformity 
of  Process  Act,  writs  are  to  be  in  force  for  four  calendar 
months  from  their  date,  unless  the  return  is  sooner  ordered 
by  the  Court  or  a  Judge.  In  order  to  get  a  return  sooner 
than  the  four  months,  such  circumstances  should  be  shewn 
as  would  be  sufficient  to  obtain  a  distringas  on  a  writ  of 
summons. 

As  to  the  second  point,  it  was  admitted  the  autho- 
ties  were  against  the  defendant. 

Lord  Abinoer,  C.  B. — The  rule  should  be  absolute 
to  reverse  the  outlawry  upon  payment  of  costs,  and  put- 
ting in  bail  in  the  alternative,  according  to  the  practice  of 

the  Common  Pleas. 

'  Rule  accordingly. 

(a)  I  Scott,  2«4  ;  1  Bing.  N.  C.  164.  (6)  1  B.  &  AW.  151,  • 
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Owen  ©.  Walters. 

Assumpsit  by  the  drawer  against  the  acceptor  of 

In  an  action  ^  ^  '^ 

by  the  drawer  a  bill  of  exchange.    The  declaration,  which  was  dated 

oeptorofabui  the  ^th  of  October,  a.  d.  18S5,  was  according  to  the 

thVteuir'  form  prescribed  ^by  the  rule  of  Trinity  Term,  1  WilL 

don,  after  4  (^)     and  Stated   that  the    plaintiff,  on  the  S9th  day 

•etting  ont  the        ^\S       .  r  »  ^^ 

bill,  which  waa  of  March,  1836,  made  his  bill  of  exchange  in  wnting, 
moDthsy'su^ed,  ^^^  directed  the  same  to  the  defendant,  and  thereby  re* 
which  period      quired   the  defendant  to  pay  to  the  pbdntiff  60/,  four 

hat  now  elaps"      *  r  j  r 

etf;— Heidsuf-  months^ after  the  date  thereof,  wMch  period  has  now 
murrer.  elopscd^  and  the  defendant  then  accepted  the  said  bill, 

Gtnny^oAtm  ^^'  '^^  ^^^^  declaration  the  defendant  demurred  spe- 
^"decu^^^^  cially,  and  assigned  for  cause,  that  as  the  words  "now 
that  the  cause    elapsed"  referred  to  the  time  of  declaring,  and  not  to  the 

crued  before  Commencement  of  the  suit,  it  did  not  appear  that  the  bill 
the  writ  iuaed.  ^^^  ^^^  ^^  ^j,^  jj^j^  ^^  ^jc^on  was  brought. 

Chadwiek  Jones^  in  support  of  the  demurrer,  referred  to 
Abbott  y.  Arktt  {b). 

Addison,  in  support  of  the  declaration.  —  The  case 
cited  is  only  an  authority  to  shew  that  this  cause  of  de- 
murrer is  not  frivolous.  The  declaration  pursues  the 
form  given  by  the  rule  of  Court.  [Parke,  B. — Those 
forms  were  only  given  by  way  of  example*  Alderson,  B. — 
They  were  only  given  to  prevent  the  plaintiff  having  costs 
if  the  declaration  exceeded  the  length  of  the  forms.]  It 
does  not  appear  from  the  demurrer  book  on  what  day  the 
writ  issued.  [Parke,  B. — ^If  you  take  the  day  in  the  de- 
claration as  descriptive  of  the  date  of  the  writ,  there  is 
nothing  to  shew  that  the  period  of  four  months  has 
elapsed  at  the  commencement  of  the  suit.]    That  is  not 

(a)  Ante,  Vol.  1,  p.  108. 
(h)  Ante,  Vol.  4,  p.  769 ;  S.  C.  1  M.  &  W.  209. 


Walters. 
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necessary  :  it  is  sufficient  if  it  does  not  appear  upon  the  1836. 
face  of  the  declaration,  that  the  cause  of  action  had  not  ^^^^ 
accrued  at  the  commencement  of  the  suit.  The  declara-  _.  »• 
tion  is  in  titled  the  25th  of  October,  1835,  and  the  bill  is 
stated  to  be  drawn  on  the  £9th  of  March,  1836,  so  that  it 
clearly  appears  upon  the  face  of  the  declaration,  that  the 
action  is  not  brought  too  soon.  The  question  is,  whether 
the  declaration  should  contain  an  express  averment,  that 
the  bill  became  due  before  the  action  was  commenced. 
[Abinger,  C.  B. — ^The  writ  is  now  the  commencement  of 
the  action :  it  only  appears  from  the  demurrer  book  when 
the  declaration  was  delivered,  but  not  when  the  writ  was 
sued  out.  Parke,  B. — I  never  drew  a  declaration  against 
the  acceptor  of  a  bill  of  exchange,  in  which  I  did  not 
state,  that  the  bill  was  due  before  the  commencement  of 
the  action.]  In  a  count  for^oods  sold,  it  is  never  stated 
that  the  goods  were  sold  before  the  commencement  of  the 
suit.  In  an  action  on  a  bond,  it  is  not  usual  to  state  that 
the  defendant,  before  the  commencement  of  the  suit, 
made  his  writing  obligatory.  So  upon  a  contract  to  per- 
form any  thing  within  a  reasonable  time,  the  only  aver- 
ment made  use  of  is,  that  a  reasonable  time  has  long  since 
elapsed.  Unless  the  contrary  appears,  the  Court  will 
suppose  that  the  cause  of  action  existed  before  the  action 
was  commenced.  Lee  v.  Clark  (a).  [Par£&,B. — In  the 
absence  of  any  proof,  how  are  we  to  assume  the  date  of 
the  writ  is  the  date  of  the  declaration  ?]  The  bill  would 
prima  facie  be  taken  to  bear  date  on  the  day  on  which  it 
was  made.    Hunt  v.  Massey  (6),  Hague  v.  French  (c). 

Chadwiek  Jon^tf,  in  reply,  contended,  that  if  the  date  of 
the  writ  appeared,  it  would  make  no  difference,  since  it 
ought  to  be  shewn  on  the  face  of  the  declaration,  that  the 


(a)  2  East,  338.     (6)  6  B.  &  Ado!  902.      (c)  3  B.  &  P.  373. 
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1836.         plainti£Phad  a  cause  of  action  at  the  time  the  suit  was 
OwBN        coonmenced. 

Cur.  ad.  volt. 


Walteri. 


Lord  Abingek,  C.  B.  nojr  delivered  die  judgment  of  the 
Court.— The  first  question  in  this  case  was,  whether  it  suf- 
ficiently appeared  upon  the  face  of  the  declarationi  that  the 
bill  wasdue  before  the  time  when  the  action  was  commenced* 
We  have  looked  into  the  authorities,  and  think  that  Mr. 
Addison  is  correct,  and  that  it  is  not  essential  that  it  should 
appear  upon  the  face  of  the  declaration  that  the  right  of 
action  accrued  at  any  time  prior  to  the  commencement  of 
the  suit ;  or,  in  other  words,  the  Court  does  not  look  out 
of  the  declaration  to  see  whmi  the  action  was  commenced. 
Look  at  the  form  of  pleading  the  Statute,  of  Limitations; 
the  defendant  refers  to  the  causes  of  aetion  in  the  decla- 
ration, and  if  the  plaintiff  wishes  to  shew  &  commencement 
of  the  suit  earlier,  he  repGes  that  fact.  H  indeed  it  ap* 
peared  on  the  face  of  the  record  that  the  action  was  com- 
menced too  soon,  there  would  undoubedly  be  good  eause 
for  demurrer,  but  we  are  not  to  intend  that,  for  the  purpose 
of  making  the  declaration  bad.  There  was  another  ques- 
tion as  to  whether  the  Court  would  suppose  the  bill  to 
bear  date  at  the  time  it  was  made*  It  is  competent  for 
the  defendant  to  shew  the  truth  by  plea,  that  the  bill 
bears  date  on  a  different  day  from  that  on  which  it  is 
stated  to  be  made  ;  but  in  the  absence  of  such  a  plea,  the 
Court  will  not  draw  any  inference,  and  so  long  as  it  is 
without  explanation,  it  may  be  fairly  supposed  that  the 
bill  bears  date  at  the  time  it  is  stated  to  be  made.  It 
appears,  therefore,  to  us  that  the  declaration  is  good. 

Judgment  for  the  plaintiff* 
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Lbwis  9.  KfilU    . 

%yHADWICK  JONES  moved,  for  a  rule  to  shew  where,  to  an 
cause  why  the  plea  of  the  defendant  should  not  be  set  ^'^bingel'the 
aside.  The  action  was  brought  by  the  plaintiiF  as  indor-  ^^^1^  |^ 
see  against  the  defendant  aa  drawer  of  a  bill  of  exchange  wm  notan  t^ 
for  3502.  Many  ineffectual  attempts  had  been  made  to  court  in  which 
serve  the  defendant  with  a  copy  of  the  process,  and  at  ^r'^^^  ^^ 
length  a  rule  for  a  distringas  was  granted.     The  defend*  c^vrt  refaied 

^  o  a  toiettheplcA 

ant's  attorney  then  told  the  plaintiff's  attorney  that  he  aiide,  thongh  it 
would  enter  an  appearance  for  the  defendant,  which  was  a^^daot  bad 
accordingly  done,  and  he  accepted  a  declaration.    The  ^f^^r^^I!^ 
defendant  then  pleaded  he  was  an  attorney  of  the  Court  lay. 
of  King^s  Bench,  and  not  an  attorney  of  this  Court.     It 
was  submitted,  that,  since  the  Uniformity  of  Process 
Act  (a),  this  was  a  bad  plea,  and  it  was  sworn  in  the 
plaintiff's  affidavit  the  defendant  had  admitted  the  plea 
was  only  for  delay. 

Parke,  B. — If  the  plea  is  bad,  you  should  demur.  The 
only  ground  upon  which  the  Court  can  interfere,  as  re- 
quired, is,  where  the  plaintiff  has  estopped  himself  from 
pleading  such  a  plea,  which  does  not  appear  from  the 

affidavit  to  be  the  case. 

Rule  refused. 


(fl)  2  Will.  4,  c.  39,  8.  1.    See  son  entitled  to  the  privilege  of 

Dowling*8  Statutes,  Vol.  3,  p.  138.  Peerage  or  Parliament,  or  of  the 

By  this   section  it  is  provided,  Court  wherein  such  action  shall 

that  the  writ  of  summons  shall  be  be  brought,  or  of  any  other  Court, 

used,  "  whether  the    action    be  or  to  any  other  privileges,  or  by 

brought  by  or  against  any  per-  or  against  any  other  person.'' 
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Horn  v.  Whitcombe. 

The  render  of  X  HIS  was  an  actioD  of  debt  upon  a  recognizance  of  bail, 
and  nodoe*  One  of  the  bail  had  been  served  with  a  copy  of  the  writ 
thereof  by  bail,    ^f  gummons.  and  alias  and  pluries  writs  had  issued  against 

does  not  operate  '  <^  '^ 

as  a  stay  of  pro-  the  Other  bail,  who  was  served  on  the  SSnd  of  October 

R.T.T.dWiii.4,  last.     On  the  2nd  of  November  the  bail  gave  notice  of 

rfwrit  wad*^***  *^®  render  of  their  principal,  and  called  on  the  plaintiflTs 

service  thereof  attorney  to  know  the  amount  of  costs.     The  costs  not 

are  paid. 

having  been  paid  on  the  last  day  for  rendering  the  princi- 
pal, the  plaintiff  continued  the  proceedings  against  the 
bail.  On  the  10th  of  November  a  summons  was  taken 
out  before  a  learned  Judge  at  chambers  to  stay  proceed-^ 
ings  upon  payment  of  the  costs  of  the  summons  only. 
The  learned  Judge  conceiving  that  the  plaintiff  was  irre- 
gular in  proceeding  after  a  render  had  been  duly  made, 
and  a  notice  given,  made  an  order  to  stay  proceeding 
upon  payment  of  the  costs  of  the  summons  only. 

Peiersdorff  now  moved  to  rescind  the  order  of  the  learned 
Judge. — The  rule  of  Trinity  Term,  3  Will.  4  (a),  orders, 
'^  That,  where  the  plaintiff  proceeds  by  action  of  debt  on 
the  recognizance  of  bail,  the  bail  shall  be  at  liberty  to 
render  their  principal  at  any  time  within  the  space  of 
fourteen  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period ;  and  that,  upon  such 
render  being  duly  made,  and  notice  thereof  given,  the 
proceeding  shall  be  stayed,  upon  payment  of  the  costs  of 
the  writ  and  service  thereof  only."  In  the  present  case, 
those  costs  not  having  been  paid,  the  plaintiff  could  only 
recover  them  by  proceeding  with  the  action,  and  he  con- 
sequently incurred  further  costs  after  the  expiration  of  the 
fourteen  days. 

(a)  Ante>  Vol.  2,  p.  396. 
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ParkB;  B. — The  render  itself  was  no  stay  of  proceed-  1836. 

ings ;  and  the  plaintiff  was  compelled  to  go  on  with  the  '   ' ' 
action  to  recover  his  costs.     You  may  take  a  rule. 


Whitcombe. 


Rule  nisi. 


Hatter  v.  Moat. 

XN  this  case  judgment  had  been  arrested  on  the  seventh  where  jud^ 

count  (a).     In  the  evening  of  the  same  day  on  which  the  reatedon ac- 

judgment  was  arrested,  and  before  the  rule  could  be  ^J^^^^^^Jl!^^ 

drawn  up.  the  plaintiff's  attorney  issued  a  writ  of  sum-  ^^*  ^^  ^« 

mons  for  the  recovery  of  the  ^ame  ciaimy  and  served  a  tomey,  oq  the 

copy  on  the  defendant's  attorney  at  his  office.  wme  dSylLmd 

the  defendant*! 
attoraey  with  a 

Crawder  havmg  obtained  a  rule  to  shew  cause  why  this  copy  of  a  writ 
writ  should  not  be  set  aside,  with  costs,  upon  the  defen-  the  saiM^daim 
dant  paying  the  sum  sought  to  be  recovered,  *nd''*'*m  w* 

arrested,  the 

it.  Gumey  shewed  cause  upon  an  affidavit,  which  stated  rule  absolute 
that  the  rule  for  arresting  the  judgment  was  made  ab-  ^e  wri"tith*** 
solute  before  one  o'clock ;  that  at  half  past  seven  o'clock  co^ts,  on  pay- 
in  the  evening  deponent  served  the  managing  clerk  of  the  money  due 
defendant's  attorney  with  a  copy  of  the  writ  of  summons,  ^nJuwentr 
and  enquired  whether  an  undertaking  would  be  given  to  ^^^"' 
appear  to  the  writ,  and  was  informed  in  answer,  that  if  he 
would  leave  the  writ,  an  undertaking  would  be  given  the 
following  morning.     Gumey  contended,  that,  as  the  de- 
fendant had  availed  himself  of  a  technical  objection  in 
arresting  the  judgment,  the  Court  should  leave  him  to  his 
ordinary  remedy  to  plead  the  writ  in  abatement. 

Parke,  B. — The  record  could  not  be  made  up  until 
the  costs  were  taxed ;  and  until  final  judgment  the  case 

»  (a)  See  p.  298. 
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1836.        if  itill  depending.    The  rule  mutt  be  absolute,  on  pay- 
Hattm      ikient'of  the  money  doe  within  fcur-and-twenty  boars. 

IfaiT.  Rule  accordingly. 

Read  v.  Speer. 

ApieAofpicM  JmANSEL  moved  to  set  aside  an  interlocutory  judg- 
doM*  not  require  ^^^^  ^^T  irregularity.  A  plea  of  plene  administravit  had 
counaei'i  tigna-  |jggn  delivered  by  the  defendant,  without  being  signed  by 
a  party  who  counsel,  and  the  plaintiff  had  thereupon  treated  it  as  a 
the  first  in-        uullityj  and  signed  judgment.     In  Tidd*s  Practice  (a),  it 

endflcdV^tf.  i^  B^^^^  ^A^'  '^  ^^^  l^ixig*^  Bench,  the  plea  of  plene  ad- 

ministravit  does  not  require  counsel's  signature;  and  as 
the  practice  of  this  Court  was  formerly  similar  to  that  of 
the  King's  Bench,  it  is  presumed  it  would  not  require  it 
here. 

SeweU  shewed  cause  in  the  first  instance. — By  the  first 
rule  of  H.  T.  2  Will.  4,  107  (6),  it  is  declared  "  not  to  be 
necessary  that  any  pleadings,  which  conclude  to  the  country, 
be  signed  by  counsel;"  from  which  it  may  naturally  be 
inferred,  that  pleas  which  conclude  with  a  verification  like 
the  present,  require  counseFs  signature.  In  a  late  case  of 
Macher  v.  Billing  (e),  it  was  held,  that  a  plea  of  the  Sta- 
tute of  Limitations  requires  to  be  signed  by  counsel. 

Parke,  B. — The  plea  of  plene  administravit  was  always 
considered  in  the  King's  Bench  as  a  common  plea,  but  a 
plea  of  the  Statute  of  Limitations  was  not.  * 

Lord  Abinger,  C.  B. — The  Master  informs  us  that  this 
plea  does  not  require  counsel's  signature. 

SeweU  submitted  that  the  rule  should  be  absolute  on 
payment  of  costs. 

(a)  Vol.  1,  p.  671.  {h)  Ante,  Vol.  1,  p.  197- 

(c)  Ante,  Vol.  3,  p.  246. 
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ParkEi  B. — As  you  show  cause  in  the  first  instance^  you         1836. 
are  not  entitled  to  costs.  The  rule  must  be  absolute  with- 
out costs. 

Rule  accordingly. 


neces* 


Fountain  v,  Steele. 

\^ROMPTON'\iB,s\ng  obtained  a  rule,  calling  on  the  it  is  not 
plaintiff  to  give  security  for  costs^  he  being  out  of  the  aemand  pre-^ 
jurisdiction  of  the  Court—  y»^"!*y  '*»  r;- 

*  ing  for  security 

for  costs,  un- 
less it  is  in- 

Wighiman  shewed  cause,  and  objected  that  it  did  not  tended  to  be 
appear  that  any  demand  for  security  for  costs  had  been  jhat  preceded-  ^' 
made  on  the  plaintiff's  attorney.  He  cited  Bass  v.  CUve  (o).  JH^ht^mean^'*  ' 

time. 

Parke,  B. — It  is  only  necessary  to  make  a  demand, 
where  it  is  also  a  part  of  the  rule,  that  proceedings  be 
stayed  in  the  mean  time. 

Rule  absolute  (6). 

{a)  3  M.  &  S.  283.  (6)  Jones  y.  Janes,  ante,  Vol.  1,  p.  3ia 


Griffin  v.  Gray. 

-t^ETERSDORFF  shewed  cause  against  a  rule  obtained  Where  a  writ 
by  Chadwick  Jones ^  for  setting  aside  the  writ  of  sum-  auedTjJllhm"" 
mons  issued  in  this  cause,  the  declaration,  and  subsequent  Thmas  Gny, 

*  and  was  served 

proceedings.     The  rule  had  been  obtained  upon  an  affi-  on  WiUiam 
dayit,  which  stated,  that  the  name  of  the  defendant  in  the  refused  to  set"'* 
writ  of  summons  was  Thomas  Gray,  but  that  the  party  served  ^^^^^^^  ^"*"' 
with  the  writ  was  not  Thomas  Grray,  but  William  Gray. 
It  was  submitted,  that  the  Court  would'  not  interfere, 
since,  if  William  Gray  was  not  the  party  intended  to  be 
sued,  the  plaintiff  could  not  recover  against  him. 
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1836.  Parke,  B. — There  is  no  ground  for  this  application. 

Griffin       '^^^  plaintiff  must  prove  at  the  trial  that  William  Gray 

»•  is  the  party  intended.    It  seems  to  me  very  probable,  the 

right  person  has  been  served,  though  by  a  wrong  name 

in  the  writ. 

Rule  discharged  with  costs. 


HaULEY  9.   HUTTON. 

AraggesUon  fjcALE  obtained  a  rule  to  enter  a  suggestion  on  the 
"n*te  fX'r'*  roll  to  deprive  the  plaintiff  of  costs  under  the  46  Geo.  S, 
depHve  the  c«  88,  which  is  entitled  ''  An  Act  to  explain,  amend,  and 
oMti  under  the  extend  the  powers  of  the  31  Geo.  2,  c.  23,  establishing 
SLrt  of  Rc°  *  ^^"^  °f  Requests  for  the  recovery  of  small  debts  with- 
quesuAct,  (4« '  in  the  Western  Division  of  the  Hundred  of  Brixton,  in 

Geo.  3,  c  88), 

when  the  debt  the  Couuty  of  Surrey."  A  verdict  had  been  obtained  by 
and  it  is  not  ^®  plaintiff  under  a  writ  of  trial,  for  3/.  19«.  dc/.,  before 
^Tw'ntiff**  *'*®  sheriff  of  Middlesex ;  and  it  appeared  from  the  affi- 
sboiiidbere-  davits,  that^  when  the  debt  for  the  recovery  of  which  the 
the  jarisdictioo.  actiou  was  brought  had  been  contracted^  the  plaintiff  and 

defendant  both  resided  in  the  county  of  Middlesex,  but 
that,  subsequently,  and  before  the  commencement  of  the 
action,  the  defendant  had  removed  into  Surrey,  and  was 
residing  within  the  western  division  of  the  hundred  of 
Brixton. 

Bayley  shewed  cause  against  the  rule.  —  There  are 
two  questions  for  the  Court  to  decide — first,  whether 
under  the  circumstances  of  this  case,  the  parties  came 
within  the  provisions  of  the  statute  ?  and  secondly,  whe- 
ther the  defendant  was  not  bound  to  plead  his  liability  in 
bar  of  the  action,  instead  of  taking  advantage  of  it  after 
verdict  upon  a  motion  to  enter  a  suggestion  on  the  roll  ? 
As  to  the  second  question,  it  is  undoubtedly  provided'  by 
the  14th  section  of  the  46  Geo.  3,  c.  88^  that^  where  a 
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verdict  is  obtained  in  any  other  Court  for  a  tlebt  recover- 
able in  the  Court  of  Requests,  the  plaintiff  shall  not  be 
entitled  to  costs  (a);  but  all  the  provisions  of  the  SI 
Geo.  2,  c.  SS,  are  extended  to  the  46  Geo.  3,  c.  88  (b), 
and  the  9th  section  of  the  SI  Geo.  2,  c.  23,  expressly 
enacts,  that,  if  an  action  be  brought  in  any  other  Court  for 
a  debt  recoverable  in  the  Court  of  Requests,  *'  the  defend- 
ant may  plead  generally  in  bar  of  the  action,  that  at  the 
time  of  commencing  such  action  he  was  liable  to  be  sum- 
moned before  the  Court  of  Requests  (c).'* 


lB3f5. 
Hamley 

HOTTOM. 


(a)  46  Geo.  3,  c.  88;  s.    14. 
And  be  it  further  enacted,  that  if 
any  action  or  suit  shall  be  com- 
menced in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster, 
for  any  debt  not  exceeding  the 
sum  of  5/.,  and  recoverable  by  vir- 
tue of  the  said  recited  act  and  of 
this  act,  or  either  of  them,  in  the 
said  Court  of  Requests,  then  and 
in  every  such  case  the  pl.iintifif  or 
pluntifiTs  in  such   action  or  suit 
shall  not  by  reason  of  a  verdict  for 
him,  her,  or  them,  otherwise  have 
or  be  entitled  to  any  costs  whatso- 
ever, and  if  the  verdict  shall  be 
given  Jot  the  defendant  or  de- 
fendants in  such  action  or  suit, 
and  the  judge  or  judges  before 
whom  the  same  shall  be  tried  or 
heard  shall  think  fit   to  certify 
that  such  debt  ought  to  have  been 
recovered  in  the  said  Court  of 
Requests,  then  and  so  often  such 
defendant    or   defendants   shall 
have  double  costs,  and  shall  have 
such  remedy  for  recovering  the 
same  as  any  defendant  or  defend- 
ants may  have  for  his,  her,  or  their 
costs  in  any  cases  by  law. 

(*)  46  Geo.  3,   c.  88,  s.  24. 

VOL.  V. 


Provided  always,  that  the  said 
hereinbefore  recited  act  of  the 
thirty-first  year  of  the  reign  of  his 
said  late  Majesty  King  George 
the  Second,  and  all  powers,  pro- 
visoes, clauses,  matter8,and  things 
therein  respectively  contained, 
shall,  60  far  as  the  same  are  not 
hereby  expressly  repealed  or 
otherwise  provided  for,  and  are 
not  inconsistent  with  any  of  the 
provisions  of  this  present  act, 
continue  and  be  in  full  force,  and 
extend  to  all  and  every  person 
and  persons  to  whom  this  act  doth 
or  shall  extend. 

(c)  31  Geo.  2,  c.  23,  s.  9.  And 
be  it  further  enacted,  by  the  au- 
thority aforesaid,  that  if  any  ac- 
tion of  debt,  or  upon  iiid  case, 
upon  any  assumpsit  for.  recovery 
of  any  debt  to  be  sued  or  prose- 
cuted against  any  person  or  per- 
sons liable  to  be  summoned  as 
aforesaid  in  any  of  the  King's 
Courts  at  Westminster,  or  else- 
where out  of  the  said  Court  of  Re- 
quests, the  pluntiff  shall  declare 
for  any  sum  of  money  not 
amounting  to  the  sum  of  forty 
shillings,  the  defendant  may  plead 

:  D.  p.  c. 
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Parks,  B* — ^That  clause  has  been  repealed  by  impli- 
cation. The  remedy  now  is  by  entering  a  suggestion  on 
the  roll. 

Baglep. — Then,  as  to  the  first  question.  Both  the 
plaintiff  and  defendant  must  reside  within  the  jurisdic- 
tion. The  preamble  to  the  act  31  Geo.  £«  c.  &S,  declares 
that,  ''Whereas  many  small  debts  are  daily  contracted 
within  the  western  division  of  the  hundred  of  Brixton/' 
from  which  it  is  clearly  to  be  inferred,  that  the  object  of 
the  legislature  was  only  to  provide  for  the  recovery  of 
small  debts  actually  contracted  within  that  district.     It  is 


generally  in  bar  of  such  action 
that  at  the  time  of  commencing 
such  action  the  defendant  was 
liable  to  be  warned  or  summon- 
ed before  the  said  Court  of 
Requests,  without  pleading  any 
other  matter  spedally;  and  in  case 
the  pluntiff  in  any  such  action 
shall  declare  for  the  sum  of  forty 
shillings,  or  any  sum  of  money 
exceeding  the  sum  of  forty  shil- 
lingSy  the  defendant  may  plead 
generally,  over  and  above  such 
matters  as  aforesaid,  that  the  de- 
fendant was  not  at  the  time  of 
commencing  such  action  indebted 
to  the  said  plaintiff  in  any  sum  or 
sums  of  money  amounting  to  the 
sum  of  forty  shillings,  without 
pleading  any  other  matter  speci- 
ally, whereto  the  plaintiff  may  and 
shall  reply  generally,  and  deny 
the  matters  pleaded  as  aforesaid; 
and  if  the  plaintiff  be  nonsuited, 
or  discontinue  his  action,  or  ver- 
dict pass  against  him,  or  judg- 
ment be  given  on  demurrer,  the 
defendant  shall  have  fiiU  costs ; 
and  in  case   such  defendant  or 


defendants  should  neglect  to 
plead  such  matters  specially  to 
such  action,  and  shall  plead 
the  general  issue  or  any  other 
-special  matter  not  hereinbefore 
particularly  mentioned,  and  the 
jury  upon  the  trial  of  such  action 
shall  by  their  verdict  find  the 
debt,  damages,  or  sum  of  money 
due  to  the  plaintiff  to  be  under 
the  sum  of  forty  sMUings,  such 
verdict  shall  be,  and  is  hereby  de- 
clared to  be  void  to  all  intents 
and  purposes,  and  it  shall  and 
may  be  lawful  to  and  for  the 
Court  in  which  such  action  shall 
be  depending  to  tax  and  award 
the  defendant  or  defendants  in 
such  action  his,  her,  or  their  full 
costs  of  suit,  in  the  same  manner 
as  if  a  verdict  had  passed  for  the 
defendant  or  defendants  in  such 
action;  and  the  defendant  or 
defendants  shall  in  such  case 
have  the  same  or  the  like  re- 
medy for  obtaining  and  recover- 
ing such  costs  as  in  cases  where 
the  verdict  passes  for  the  defend- 
ant in  the  like  action. 
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true  that  the  subsequent  act  (a)  provides  that  <Mt  shall 
be  lawful  for  any  person,  whether  residing  within  the 


(a)  46  Geo.  3,  c.  88,  8. 9.  And 
be  it  further  enacted,  that  it  shall 
and  may  be  lawful  for  any  person 
or  persons,  whether  residing  with- 
in the  said  western  division  of  the 
hundred  of  Brixton  or  elsewhere, 
all  bodies  politic  or  corporate,  and 
fraternities  or  brotherhoods,  whe- 
ther corporate  or  not  corporate, 
who  now  have  or  hereafter  shall 
have  any  such  debt  as  hereinbe- 
fore specified  or  mentioned,  or 
any  other  debt  or  debts  owing  or 
due  tO|  or  claimed  or  demanded 
by  such  person  or  persons,  bodies 
politic  or  corporate,  and  fraterni- 
ties or  brotherhoods,  whether  cor 
porate  or  not  corporate,  in  lus, 
her,  or  their  own  right,  or  in  .the 
right  of  any  other  person  or  per- 
sons to  whom  he,  she*  or  they 
shall  be  executor,  administrator, 
guardian,  or  trustee,  and  for 
which  debt  or  debts  he,  she,  or 
they  shall  demand  any  sum  of 
money  not  exceeding  the  sum  of 
5/.  from  any  person  or  persons 
whomsoever,  residing  or  inhabit- 
ing within  the  said  western  divi- 
sion of  the  hundred  of  Brixton,  or 
keeping  any  house,  warehouse, 
shop,  shed,  stall,  or  stand,  or 
seeking  a  Uvelihood,  or  tracfoig 
or  dealing  within  the  said  western 
division  of  the  hundred  of  Brix- 
ton, to  cause  such  debtor  or 
debtors,  person  or  persons,  from 
whom  8uch«  debt  or  debts  shall 
be  due  or  owing,  or  claimed  or 
demanded,  and  so  resident,  inha- 
biting^ or   keeping    any  house. 


warehouse,  shop,  shed,  stall,  or 
stand,  or  seeking  a  livelihood,  or 
trading  or  dealing  as  aforesaid, 
to  be  warned  or  summoned  by 
personal  service,  or  by  a  printed 
or  written  summons  left  at  the 
dwelling-house,  lodgings,  or  place 
of  abode,  warehouse,  shop,  shed, 
stall,  stand,  or  any  other  place  of 
dealing  of  such  debtor  or  debtors, 
or  person  or  persons  as  aforesaid, 
within  the  jurisdiction  of  the  said 
Court,  to  appear  before  the  com- 
missioners of  4he  said  Court  at 
such  dme  and  place  or  times  and 
places,  in  such  and  the  same 
manner,  and  under  and  subject 
to  such  and  the  same  powers, 
process,  and  method  of  proceed- 
ing, orders,  judgments,  decrees, 
and  executions  as  are  mentioned, 
expressed,  enacted,  and  declared 
in  and  by  the  said  recited  act  of 
the  thirty-first  year  of  the  reign 
of  his  said  late  Majesty  King 
George  the  Second,  and  that  as 
fully  and  efiectually  to  all  intents 
and  purposes  as  if  the  same  were 
herein  repeated  and  re-enacted ; 
and  that  the  said  commissioners 
shall  and  may,  in  or  by  such  thdr 
orders,  decrees,  and  judgments, 
order  and  direct  the  payment  of 
any  such  debts  to  be  made,  either 
tn  one  sum  at  once,  or  by  instal- 
ments at  stated  periods,  as  they 
shall  see  cause  and  deem  just  and 
wasonable ;  all  which  order  or  or* 
ders,  decrees,  judgments,  and  pro- 
ceedings so  to  be  made,  shall  he 
registered  tn  a  book  or  booktf  as 
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western  division  of  the  hundred  of  Brixton,  or  else- 
where/' to  sue  &c. ;  but  this  section  must  receive  a  limited 
construction,  to  render  it  consonant  with  the  other  pro* 
visions  of  the  statute.  Webb  v.  Brown  (a)  determined 
that  an  act  (6),  which  was  the  same  in  effect,  though  not 
containing  precisely  the  same  words,  only  applied  to  cases 
where  both  parties  resided  within  the  jurisdiction  of  the 
London  Court  of  Requests ;  and  Dittamore  v.  Capon  (e) 
was  decided,  after  argument  and  deliberation,  upon  words 
precisely  similar  in  an  act  regulating  the  Court  of  Re- 
quests for  the  other  division  of  the  hundred  of  Brix- 
ton (d).  [Alderson,  B. — tn  that  case,  the  Court  of  Com* 
mon  Pleas  decided  that  the  word  elsewhere  referred  to 
the  parishes  recited  in  the  former  act,  and  which  were  not 
within  the  eastern  division  of  the  hundred  of  Brixton. 
What  construction  should  be  put  upon  the  word  else- 
wherein  this  statute?]  ''  Elsewhere*'  may  be  read — ''else- 
where within  the  jurisdiction.*'  [Alderson^  B. — The  juris- 
diction  is  confined  to  the  western  division  of  the  hundred 
of  Brixton,  and  the  words  of  the  act  are,  ''  Any  persons 
residing  within  the  said  western  division  of  the  hundred 
of  Brixton  or  elsewhere."  Unless  we  hold  that  plaintiffs 
residing  out  of  the  jurisdiction  are  entitled,  to  sue^  the 
word  ''  elsewhere  *'  would  be  absurd.]  There  may  have 
been  a  doubt  as  to  what  was  comprehended  within  the 
western  division  of  the  hundred  of  Brixton.   At  all  events. 


they  have  been  accufitomed  to  be, 
which  registry  shall  be  made  by 
the  said  clerk,  or  his  sufficient  de- 
puty, and  as  well  the  party  plain- 
tiff or  parties  plaintiffs,  as  the 
debtor  or  defendant,  debtors  or 
defendants  whom  such  order  or 
orders,  decrees,  judgments,  and 
proceedings  shall  respectively 
concern,  shall  observe,  perform, 
and  keep  the  same  respectively 


in  all  points ;  and  no  such  orders, 
decrees,  judgments,  or  proceed- 
iaip  shall  be  removed  or  re- 
movable into  any  other  Court  by 
Certiorari,  or  otherwise  howso- 
ever. 

(a)  5  T.  R.  636. 

(6)  14  Geo.  2,  c.  10. 

(o)  i  Bing.388;  8  Moore,  429, 

{4)  46  Geo.  3,  c.  8?. 
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by  giving  such  a  construction  to  the  act  as  is  now  con- 
tended for  by  the  defendant,  the  clause  which  enables  the 
commissioners  to  award  a  defendant  damages  and  costs  of 
suit  for  vexatious  prosecutions  (a)  must  be  wholly  inopera- 
tive^ when  the  plaintiff  resides  beyond  the  jurisdiction;  as 
the  commissioners  can  only  enforce  their  decrees  within 
the  western  division  of  the  hundred  of  Brixton  (6). 


1836. 


Hamlet 

V. 
HUTTON. 


(a)  31  Geo.  2,  c.  23,  s.  27- 
And  be  it  further  enacted,  by  the 
suthority  aforesaid,  that  if  any 
plaintiff  or  plaintiffB  shall  sum- 
mon or  cause  to  be  summoned 
any  defendant  or  defendants  to 
appear  before  the  sud  Court, 
under  pretence  of  any  debt  ow- 
ing to  him,  her,  or  them,  from 
such  defendant  or  defendants,  and 
shall  not  appear  and  prosecute 
such  suit  or  suits,  or  shall  not 
prove  to  the  satisfaction  of  the 
sud  commissioners  or  any  three 
or  more  of  them,  that  there  was 
a  probable  cause  of  smt  or  com- 
plaint agunst  such  defendant  or 
defendants,  then  and  in  such  or 
in  either  of  these  cases  it  shall  and 
may  be  lawful  to  and  for  the  said 
commissioners,  or  any  three  or 
more  of  them,  and  they  are  hereby 
authorized,  empowered,  and  re- 
quired to  give  judgment  of  non- 
suit against  such  phdntiff  or 
plaintiffs,  and  to  award  and  order 
him,  her,  or  them  to  pay  the 
costs  of  such  suit  or  suits  ;  and  if 
the  said  commisdoners,  or  any 
three  or  more  of  them,  shall  be 
of  opinion  that  such  or  either  of 
the  said  prosecution  or  prosecu- 
tions was  or  were  vexatious,  that 
then  and  in  such  case  it  shall  and 
may  be  lawful  to  and  for  the  said 
commissioners,  or  any  three  or 
more  of  them,  to  award  and  or- 


der such  plaintiff  or  plaintiffs  to 
pay  to  such  defendant  or  defend- 
ants such  damages  for  such  vexa- 
tious prosecution  as  they  shall 
think  reasonable,  overand  be- 
sides the  costs  of  suit,on  judgment 
of  nonsuit  aforesaid,  not  exceed- 
ing the  sum  of  ten  shillings ;  and 
in  case  such  plaintiff  or  plaintiffs* 
after  being  served  with  an  order 
for  pajrment  of  such  costs  only, 
or  such  costs  and  damages  jointly, 
as  shall  be  so  respectively  award- 
ed against  him,  her,  or  them, 
shall  refuse  or  neglect  to  pay  the 
same,  then  and  in  such  and  in 
either  of  the  said  cases  it  shall 
and  may  be  lawful  to  and  for  the 
siud  commissioners,  or  any  three 
or  more  of  them,  and  they  are 
hereby  authorized,  empowered, 
and  required  to  issue  out  of  the 
sud  coun  process  of  execution 
against  the  goods  and  chattels  or 
body  or  bodies  of  every  such 
plaintiff  or  plaintiffii,  for  levying 
such  damages  or  costs  by  distress 
and  sale,  or  for  compelling  by 
imprisonment  the  payment  there- 
of, in  such  and  the  like  manner 
as  execution  against  the  goods 
and  chattels  or  body  or  bodies  of 
any  defendant  or  defendants  by 
virtue  of  this  act  may  be  award- 
ed ,and  issued  forth. 

(6)  31  Geo.  2,  c.  23,  s.  4.  And 
be  it  further  enacted,  by  the  au- 
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Parke,  B. — We  think  there  is  no  doubt  in  this  case* 
It  is  enough  if  the  defendant  was  resident  within  the  ju- 
risdiction of  the  Court  of  Requests  when  the  action  com- 
mencedj  and  it  is  admitted  that  he  was  so  resident. 


thority  aforesaid,  that  upon  mak- 
ing and  pronouncing  e?ery  such 
final  order,  judgment,  or  decree* 
as  tiie  said  commissioners  or  any 
three  or  more  of  them  shall  make 
and  set  down  for  or  concerning 
or  relating  to  such  debt  or  debts, 
complaint  or  complaints,  and 
costs  of  suit  for  or  against  such 
plaintiflf  or  plidntifis,  defendant  or 
defendants  as  aforesud,  then  it 
shall  and  may  be  lawful  to  and 
for  the  said  commissioners,  or  any 
three  or  m6re  of  them,  to  award 
and  issue  out,  or  cause  to  be 
issued  out  of  the  said  Court,  pro- 
cess of  ezecntion  agidnst  the  body 
or  goods  of  such  person  or  per- 
sons, directed  to  the  beadle  or 
officer  appointed  to  execute  the 
process  of  the  said  Court  for  the 
time  being,  for  levying  by  distress 
and  sale  of  such  goods,  or  for  the 
compelling  by  imprisonment  as 
hereinafter  is  mentioned,  the  pay- 
ment of  such  sum  or  sums  of 
money  as  shall  be  ordered,  ad- 
judged, and  decreed  to  be  paid 
by  any  such  order,  judgment, 
or  decree  as  aforesaid,  which  exe- 
cutions against  the  body  or  goods 
shall  be  governed  by  and  subject 
to  the  same  rules  as  executions 
by  the  writ  fieri  facias  and  capias 
ad  satisfaciendum  out  of  superior 
Courts  arc  subject  to;  and  upon 


Rule  absolute. 

and  by  virtue  of  every  such  exe- 
cution, so  to  issue  out  of  the  said 
Court  of  Requests  against  the 
body  or  bodies  of  any  debtor  or 
debtors,  the  party  or  parties 
against  whom  the  same  shall  is- 
sue shall  and  may,  if  he,  she,  or 
they  be  found  within  the  said 
western  division  of  the  hundred  of 
Brixton,  be  taken  and  committed 
to,  or  detuned  in  custody  or  safe 
keeping  of  the  beadle  of  the  sdd 
Court  for  the  time  being,  to  be.by 
him  or  them  committed  to  and 
confined  in  the  county  gaol  of 
tihe  county  of  Surrey,  the  gaoler 
or  keeper  of  which  said  gaol  is 
hereby  required  to  receive  such 
person  or  persons  from  such  bea- 
dle, and  to  keep  such  person  or 
persons  within  the  said  gaol  during 
the  time  for  which  he,  she,  or 
they  shall  be  committed  by  virtue 
of  such  execution,  there  to  re- 
mun  in  confinement  until  he,  she, 
or  they  shall  perform  and  obey 
sndi  order,  judgment,  and  decree 
as  aforesaid,  so  as  no  person  so  to 
be  imprisoned  shall  remun  in 
actual  confinement  and  custody, 
under  the  said  execution,  for  a 
longer  space  of  time  than  forty 
days,  to  be  computed  from  the 
day  of  such  commitment  exclu- 
sive. 


r 
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COURT  OF  COMMON  PLEAS. 

IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Wilson  and  Esther  his  Wife  v.  Lainson  and  Another.         133^^ 

jL  RESPASS,  for  assault  and  battery,  and  for  false  im-  Trespass  at 
prisonroent  upon  the  female  plaintiff.  Defendants  pleaded,  husband  and 
first,  Not  sttilty — secondly,  that  plaintiff  Esther  was  not  '^c,  the  decJa- 

ration  charging 

the  wife  of  plaintiff  WiHiam  Wilson — thirdly,  as  to  assault  assault,  battery, 

and  imprisonment,  a  justification  under  process.     The  ronment/isf"' 

cause  was  tried  before  Mr.  Justice  BosanqueU  at  the  Lon-  ^l^^F^^' 

don  Sittings  after  Trinity  Term,  18S6;  and  the  jury  found  a  farthing  dam- 

a  verdict  for  the  plaintiffs,  which  was  entered  for  them  on  plaintiff,  the 

the  postea,  upon  all  the  issues,  with  one  &rthing  damages  ^^^f^ SbeTs^ 

upon  each.  Mr.  Justice  Bosanguet  certified  in  the  common  ^^V  ^*  '*^*~ 

^  the  Court  would 

form,  under  the  43  Eliz.  c.  6,  to  deprive  the  plaintiff  of  his  not  set  aside 

costs.   In  this  term,  a  rule  was  obtained  by  Martin^  for  the  airbough  the'' 

defendants  to  shew  cause  "  why  the  said  certificate  should  Je^n  cnlered 

not  be  discharged,  and  why  it  should  not  be  referred  to  generally  for  the 

one  of  the  Prothonotaries  of  the  Court  to  tax  the  plain-  issue  on  the 

tiffs  their  full  coste  of  the  action,"  upon  the  ground  that  2i^S,at^e"' 

the  statute  of  Elizabeth  gave  no  authority  to  the  Judc^e  to  ^f«n<^t  !>«▼- 

mg,  in  another 

certify  in  cases  of  battery  (a),  and  that  the  plaintiff  was  not  plea,  traversed 

the  marriage  of 
the  female  plain- 
tiff with  the  male  plaintiff,  he  had  not  admitted  the  battery  on  the  record,  and  therefore  the  Judge 
hftd  JwisdiotiMi  to  otrtiff. 

(a)  Stat.   43  Eliz.  c.  6,  ft.  2.  the  judges  for  the  same  Court, 

And  be  it  farther  enacted,  '*  if  and  so  signified  or  set  down  by 

upon  any  action  personal,  to  be  the  justices    before   whom    the 

brought  in  any  of  her  Majesty's  same  shall  be  tried,  that  the  debt 

Goorts  at  Westminster,  not  being  or  damages  to  be  recovered  there* 

for  any  title  or  interest  of  lands,  in  in  the  same  Court  shall  not 

nor  concerning  the  freehold  or  amount  to  the  sum  of  40t.  or 

inheritance  of  any  lands,  nor  for  above,  that  in  every  such  case  the 

any  battery,  it  shall  appear  to  judges  and  justices  before  whom 
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deprived  of  his  costs  under  stat.  SS  &  23  Car.  2,  c.  9,  sec. 
136  (a),  the  batterj^  in  this  case  being  conclusively  found 
and  admitted — first,  by  the  verdict  of  the  jury  upon  the 
first  plea — secondly,  by  the  admission  of  sudh  battery  on 
the  second  plea.  The  cases  which  he  chiefly  relied  upon 
were  Bone  v.  Dawe  (Jb)^  Hughes  v.  Hughes  (c),  and 
Smith  V.  Edwards  {d),  and  distinguished  the  present 
case  from  that  of  Wiffin  v.  Kincard  (e),  and  also  ofBriggs 
V.  Bowgin  (/),  from  the  circumstance  of  there  being  no 
other  pleas  in  those  cases  than  Not  guilty. 


Talfourdj  Serjeant,  and  Ball,  now  shewed  cause,  and 
contended,  as  to  the  first  point,  that  if  the  verdict  of  the 
Jury  upon  the  plea  of  Not  guilty  precluded  the  Judge 
from  certifying,  no  certificate  could  ever  be  granted ;  and 
as  to  the  second  point,  that  the  admission  of  the  battery 


any  such  action  shall  be  pareued, 
shall  not  award  for  costs  to  the 
party  plaintiff  any  greater  or 
more  costs  than  the  sum  of  the 
debt  or  damages  so  recovered 
shall  amount  unto,  but  less  at 
their  discretions." 

(a)  Stat.  22  &  23  Car.  2.  c  9, 
s.  136,  enacts  as  follows: — "And 
for  prevention  of  trivial  and  vex- 
atious suits  in  law,  whereby  many 
good  subjects  of  this  realm  have 
been  and  are  daily  undone,  con- 
trary to  the  Intention  of  an  act 
made  in  the  three-and-fortieth 
year  of  queen  Elizabeth,  for  avoid- 
ing of  infinite  numbers  of  small 
and  trifling  suits  commenced  in 
the  Courts  at  Westminster  ;  be  it 
further  enacted,  for  making  the 
said  law  effectual,  that  from  and 
after  the  first  of  May  aforesaid, 
in  all  actions  of  trespass,  assault 


and  battery,  and  other  personal 
actions,  wherein  the  Judge  at  the 
trial  of  the  cause  shall  not  find 
and  certify  under  his  hand,  upoti 
the  back  of  the  record,  that  an  as- 
sault and  battery  was  suffidently 
proved  by  the  plaintiff  against 
the  defendant,  or  that  the  freehold 
or  title  of  the  land  mentioned  in  the 
plaintiff's  declaration  was  chiefly 
in  question,  the  plaintiff  in  such 
action,  in  case  the  jury  fthall  find 
the  damages  to  be  under  the  va- 
lue of  40s.,  shall  not  recover  or  ob- 
tain more  costs  of  suit  than  the 
damages  so  found  shall  amount 
unto." 

{b)  3  Ad.  &E.  711. 

(0  2  C.  M.  &  R.  663. 

(c/)  Ante,  Vol.  4.  p.  621. 

(e)2  N.  R.  471. 

(/)  2  Bing.  333. 
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on  the  record  ought  to  have  been  by  plea  of  justification        1836. 
concludiog    with   a    yerification,   to   have  the  effect  of 
making  the  Judge's  certificate  inoperative,  and  cited  the 
casein  of  Wijffin  v.  Kineard(a),  Emmeiiv.  Lffne  (i),  Smiih 
V.  Edge(e)i  Brennan  v.  Redmond {d)^  Pager.  Creed(e). 

They  also  cited  HuUock's  Law  of  Costs,  p.  Z3,  where  it  is 
said,  '*  that  if  in  an  action  for  an  assault,  battery,  and  false 
imprisonment,  the  plaintiff  obtain  a  verdict  for  less  than 
40«.  damages,  the  Judge  may  certify,  under  4S  Eliz.  c.  6, 
that  the  damage  did  not  amount  to  40«.,  by  which  certi- 
ficate the  plaintiff  will  be  deprived  of  full  costs,  although 
a  battery  were  proved  at  the  trial,  unless  indeed,  in  the 
case  of  an  actual  battery,  there  should  be  a  certificate  un- 
der the  22  &  2S  Car.  2.  c.  9 ;  for  whether  there  be  evi- 
dence of  a  battery  or  not,  it  would  not  prevent  the  Judge 
from  certifying  with  respect  to  the  imprisonment  under 
the  43d  of  Eliz.,  and  the  plaintiff  is  not  entitled  to  full 
costs  for  the  assault  and  battery  without  a  certificate 
under  the  22  &  23  Car.  2,  c.  9."  The  case  of  Smiih  v. 
Edwards  (f)  is  conclusive  to  shew,  that  since  the  new 
rules  and  pleading,  the  plea  of  Not  guilty  takes  the 
case  out  of  the  statute  of  Charles,  and  that  the  Judge  may 
grant  his  certificate  notwithstanding,  to  deprive  the  plain- 
tiff of  his  costs. 

Martin,  in  support  of  the  rule,  contended  that  the  cer- 
tificate could  never  be  contradictory  to  the  record,  and 
that  the  proper  course,  when  a  Judge  certifies,  was  that  a 
verdict  should  be  entered  upon  the  postea  of  Not  guilty  as 
to  the  battery,  and  Guilty  as  to  the  assault  and  imprison- 
ment ;  and  that,  upon  the  present  rule,  the  postea  was  con- 


Co)  2  N.  R.  471.  (d)  1  Taunt.  16. 

(6)  1  N.  R.  256.  (e)  3T.  R.  391. 

(c)  6  T.  R.  562.  {/)  Ante,  Vol.  4,  p.  621. 
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18S6.  •ctttnve ;  and  on  the  second  pomt,  lie  contended  that  th« 
judgmeat  of  Lord  Ejenyon  in  Smiiih  ▼•  Edge  pFoeeeded 
entirely  upon.tbecondutioB  of  law,  thtft  a  battery  mnu 
admitted  ufNin  the  record,  and  that  the  expression  of 
plea  in  justification  was  merely  nsedby  him,  becaviBe  at  that 
time  there,  were  no  pleas  concluding  to  the  country,  which 
admitted  any  of  the  facts  averred  in  the  declaration,  but 
that  no#,  since  the  new  rules  of  pleading,  there  were  such 
pleas ;  arid  that  the  plea  denying  the  marriage  in  this  ease 
was  one  of  them ;  and  that  the  true  test  here  was,  supposing 
this  to  have  been  the  only  plea,  would  not  the  plaintifis 
have  been  entitled  to  nominal  damages  for  the  battery 
without  giving  any  proof  of  it.  This,  he  contended,  they 
would,  and  he  relied  upon  Hughes  y.  Hughes  and  Snnih  v. 
Edwards  as  conclusive  in  his  favour. 

Cur.  adv.  vult. 

'  TiNDAL,  C.  J. — The  question  in  this  case  b,  whether, 
notwithstlmding  the  Judge's  certificate  under  the  stat.  43 
of  Elizabeth,  the  plaintifis  is  entitled.to  his  fuU  costs ;  and 
this  depends  on  another  question,  whether  a  battery  ap* 
pears  to  be  confessed  upon  the  record;  as  actions  for 
battery  are  expressly  excepted  out  of  the  statute ;  if  it 
appears  judicially  to  us  that  this  was  an  action  for  bat- 
tery, the  Btatute  does  not  apply.  The  plaintiff*  contends 
that  such  an  admission  appears  on  the  record,  upon  two 
grounds :  First,  because  on  the  issue  joined  on  the  plea  of 
Not  guilty,  the  postea  had  been  entered  up  generally  for 
him  ;  and  he  insists,  that  as  he  has  declared  for  a  battery, 
and  there  is  no  exception  of  it  in  the  finding  of  the  jury, 
it  must  be  taken,  as  against  the  defendants,  that  a  battery 
was  proved  at  the  trial  But  to  this,  the  answer  appears 
obvious,  that  the  question  as  to  the  evidence  must  be 
considered  nOw,  as  it  was  at  the  time  the  certificate  was 
given,  and  at  that  time  there  had  been  no  postea  formally 
drawn  up  ;  and  if  the  facts  were  such  as  that  the  Judge 
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had  Ibe  power  to  certify  at  the  moment  the  cause  waa  183S* 
decided,  the  defendants  cannot  be  deprived  of  the  benefit 
of  Buch  certificate,  by  the  subsequent  voluntary  act  of  the 
plaintiff  himself.  The  other  ground  on  which  the  plaintiff 
relies  is,  that  the  second  plea,  taking  issue  only  on  a  single 
fact  alleged  in  the  declaration,  must  be  taken  to  be  an  ad- 
mission of  the  battery.  But  we  think,  taking  the  whole 
of  the  record  together,  there  is  no  necessary  confession  of 
the  battery  on  this  record.  The  plea  of  Not  guilty  ex- 
pressly (leniies  it ;  the  last  plea,  which  is  a  plea  ih  con- 
fession and  avoidance,  excludes  the  battery.  The  ques- 
tion, therefore,  arises  on  the  second  plea  alone.  Now 
this  is  not  in  its  form  a  plea  of  confession  and  avoidance ; 
it  is  a  plea  of  traverse  or  denial  of  a  particular  collateral 
fact  alleged  in  the  declaration ;  and  if  this  plea  had  been 
pleaded  aloqe,  although  the  plaintiff  might  contend  that 
a  cause  of  action  was  admitted  by  the  defendant,  yet  he 
never  could  have  contended,  that  the  whole  of  his  ground 
of  action  was  admitted ;  for  his  cause  of  action  in  this 
case  is  several  and  (divisible.  His  action  is  maintainable 
either  for  the  assault  or  the  battery,  or  the  imprisonment ; 
either  of  those  grounds  of  action  would  support  it.  The 
admission,  therefore,  of  a  ground  of  action  which  is  di- 
visible, we  consider  no  necessary  admission  of  the  whole, 
but  that  the  plaintiff  must  still  prove  at  the  trial  what 
part  of  his  gravamen  he  relies  on. 

Holding,  therefore,  that  there  is  no  necessary  admission 
of  a  battery  on  this  record,  we  think  the  certificate  of 
the  Judge,  under  the  statute  of  Eliz.,  deprived  the  plain- 
tiff of  full  costs. 

Rule  discharged. 
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1836. 

"  Davis  v.  Curtis. 

A  priMner  is  Jn  Trinity  Term,  the  defendant,  a  prisoner,  was  brought 
discharge  under  up  at  the  suit  of  the  plaintiff  Under  the  compulsory  clauses 
L^lstSSiih  of  the  Lords'  Act,  82Geo.«,  c.28,  ss.  16,  17.  The  pri- 
^•,"^  ^       soner  claimed  the  sixty  days  allowed  by  the  stotute,  and  was 

deliver  bis  *f       >f  •^  ^  ^ 

schedule  pur-  thereupon  remanded.  The  sixty  days  expired  in  July, 
compulsory        and,  on  the  first  day  of  Michaelmas  Term — 

cUuses  of  the 

after  the  ex-  Andrewij  Serjeant,  moved  for  the  prisoner's  discharge 

SS***^^?!"'  ^^^^^  *^®  *^  ®®°*  ^'  ^'  ^^^*  ^^  having  been  in  execution 
claimed  by  him,  more  than  twelve  months  for  a  debt  not  exceeding  20A 

and  which  haye 

expired  be-        The  year  of  imprisonment  expired  in  August. 

fere  the  end 

months'  im-  The  ten  days*  notice  required  by  the  rule  of  Hilary 

i»w^i»t,in  rp^^^^  2  Will.  4,  8.90(a),  not  having  bcen^  given,  the 
which,  he  clahoDa  Court  held  that  the  party  had  not  placed  himself  in  a  po- 

his  discharge.  i  •  .       .     i 

sition  to  be  entitled  to  his  discharge. 

On  the  second  day  of  the  same  term,  the  prisoner  was 
brought  up  at  the  instance  of  the  plaintiflP  under  the  Lords* 
Act 

Andrews,  Serjeant,  on  behalf  of  the  prisoner,  contended, 
that,  inasmuch  as  he  would  have  been  entitled  to  his  dis- 
charge under  the  48  Geo.  3,  c.  123^  on  the  preceding  day, 
but  for  the  want  of  the  notice  which  the  practice  of  the 
Court  required,  he  could  not  now  be  the  subject  of  any 
compulsory  proceeding  under  the  Lords'  Act ;  for  that, 
having  suffered  the  imprisonment  mentioned  in  the  for- 
mer statute,  and  thereby  entitled  himself  to  his  discharge, 

(a)  By  which  .  it  is   ordered,  an  affidavit  of  notice  f^yen  ten 

that ''  A  rule  or  order  for  the  dis-  days  before  the  intended  applies- 

charge  of  a  debtor  who  has  been  tion,  which  notice  may  be  given 

detuned  in  execution  a  year  for  before  the  year  expires.    Ante, 

a  debt  under  20/.,  may  be  made  Vol.  1,  p.  195. 
absolute  in  the  first  instance,  on 
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he  must  be  considered  as  if  actually  discharged,  especially        1836. 
with  reference  to  proceedings  under  an  act  so  highly  penal 
as  the  Lords*  Act. 

Manself  contra. — The  defendant  having  been  brought 
up  under  the  Lords'  Act  in  Trinity  Term  last,  and  having 
claimed  the  sixty  days  allowed  him  by  the  statute  for  pre- 
paring his  schedule,  and  been  remanded,  on  the  expira- 
tion of  the  sixty  days  (within  the  twelvemonth)  he  was  in 
default,  and  became  liable  to  the  penalty  imposed  by  tiie 
statute.  The  notice  required  by  the  rule  of  court  not 
having  been  given,  the  prisoner  is  not  in  a  condition  now 
to  apply  to  the  Court  for  his  discharge  under  the  48  Geo. 
3,  c.  123.  All  therefore  that  the  Court  has  power  to  do 
is,  to  call  upon  the  prisoner  to  make  an  assignment  of  his 
effects  for  the  benefit  of  his  detaining  creditors. 

TiNDAL,  C«  J. — In  Langdon  v.  Rossiier,  M'CleL  6,  18 
Price,  186  (nom.  Ex  parte  Rossitor),  the  Court  of  Ex- 
chequer held,  that  a  person  who  has  lain  in  prison  more 
than  twelve  months  in  execution  for  damages  under  IBO/L, 
exclusive  of  costs,  is  entitled  to  be  discharged  out  of  cus» 
tody  forthwith  as  to  such  execution,  on  an  application 
made  under  that  statute,  notwithstanding  he  had  pre*- 
viously  been  brought  up  under  the  compulsory  clauses  of 
the  Lords*  Act,  and  then  refused  to  deliver  in  a  schedule  of 
his  effects,  in  consequence  of  which  he  had  been  re- 
manded. The  words  of  the  48  Geo.  3,  c.  123,  are,  that 
"  all  persons  in  execution  upon  any  judgment  for  any  debt 
or  damages  not  exceeding  the  sum  of  ZOL,  exclusive  of 
the  costs  recovered  by  such  judgment,  and  who  shall  have 
lain  in  prison  thereupon  for  the  space  of  twelve  succes- 
sive calendar  months  next  before  the  time  of  their  appli- 
cation to  be  discharged,  shall  and  may,  upon  his,  her,  or 
their  application  for  that  purpose  in  term  time,  made  to 
some  one  of  his  Majesty's  superior  courts  of  record  at 
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1836.  Westminster  [wherein  such  judgment  shall  have  been  ob- 
tained]., to  the  satisfaction  of  such  court,  befarthwiih  dU- 
charged  out  of  custody  as  to  such  execution,  by  the  rule 
or  order  of  such  court,**  The  rule  of  court  provides,  that, 
to  entitle  the  party  to  succeed  on  such  an  application,  ten 
days'  notice  shall  be  previously  given  to  the  detaining 
creditor.  In  the  present  case,  had  the  prisoner  complied 
with  this  rule,  we  should  have  pronounced  an  order  for 
his  discharge  yesterday.  The  question  therefore  is,  whe- 
ther he  is  not  already  virtually  discharged.  Let  there  be 
a  rule  nisi  for  the  prisoner's  discharge  under  the  4^  Geo. 
Sf  c.  123,  and  the  matter  may  be  discussed  on  a  future 
day. 

A  rule  nisi  having  been  granted  accordingly  (a), 

Alansel,  on  a  subsequent  day,  shewed  cause. — In  Lang- 
don  V.  Rossiter,  the  twelve  months  had  expired  before  the 
expiration  of  the  sixty  days ;  a  circumstance  which  mate- 
rially distinguishes  it  from  the  present  case.  The  prac- 
tice, before  the  late  rule,  with  respect  to  motions  under 
the  48  Geo.  S,  c.  123,  is  thus  stated  by  Mr.  Tidd  (Prac. 
9th  edit.  388) — *'  On  a  motion  for  the  discharge  of  an  in- 
sohrent  debtor  under  the  above  statute,  the  rule,  in  the 
King's  Bench,  is  absolute  in  the  first  instance,  after  due 
notice  of  the  application  has  been  given  to  the  plfiintiff  or 
his  attorney  (Davis  v.  Rogers,  2  B.  &  C.  804,  4  D.  &  R. 
361) ;  but,  in  the  Common  Pleas,  it  is  in  the  first  instance 
only  a  rule  nisi"— citing  Ex  parte  Neilson,  7  Taunt.  37, 
and  Magnay  v.  Gilkes,  7  Taunt.  467.  Here,  the  prisoner 
was  bound  within  the  time  prescribed  by  the  Lords'  Act  to 
deliver  in  upon  oath  a  full  account  of  his  estate  and  efiects, 
and  to  execute  the  proper  assignment.  When  brought 
up  on  the  second  day  of  the  term,  the  course  which  ought 
to  have  been  pursued  was,  for  the  Court  to  call  upon  him 

I 

(a)  Moore  V.  Clay,  ante.  Vol.  4,  p.  5. 
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to  comply  with  the  statute,  by  delivering  in  such  ftceouDt,        1936. 
and  makiDg  such  assignment  (a).     The  circumstancie  of 
time  having  been  granted  to  him  by  the  Court  ought 
not  to  be  permitted  to  prejudice  the  plaintiff's  right. 

Andrews,  Serjeant,  in  support  of  his  rule. — Langdon  v. 
Bassiter  is  not  to  be  distinguished  from  the  foresent  case* 
When  the  prisoner  was  brought  up  in  Trinity  Term,  the 
Court  had  no  power  to  remand  him  otherwise  than  gene- 
rally ;  Langdon  v.  RossiieTf  Ex  parte  While  {b).  The 
statute  48  Geo.  3,  c.  123,  is  explicit  and  imperative ;  and 
it  contains  no  reservation  of  the  power  of  the  detain* 
ifig  creditors  under  the  32  Geo.  2,  c«  28.  The  creditor 
is  in  no  way  injured ;  for,  his  judgment  will  remain  in 
force  notwithstanding  the  defendant's  discharge,  and  be 
may  still  have  execution  against  his  effects. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  said, — Having  attentively  looked 
into  the  acts,  and  considered  the  circumstances  of  this 
case,  we  are  of  opinion  that  our  determination  must  be 
the  same  as  it  would  have  been  had  the  defendant  placed 
himself  in  a  situation  to  call  for  it  on  the  first  day  of  term. 
The  facts  appear  to  be  these : — In  Trinity  Term  last,  the 
defendant  was  brought  up  at  the  suit  of  the  plaintiff  under 
the  compulsory  clauses  of  the  Lords'  Act,  claimed  his  sixty 
days,  and  was  remanded.  The  sixty  days  expired  in  the 
month  of  June.  On  the  first  day  of  the  present  term,  the 
defendant  applied  for  his  discharge  under  the  48  Geo.  3, 
Oi  123,  he  having  been  in  execution  upon  a  judgment  ob- 
tained against  him  in  this  Court  for  a  debt  not  exceeding 
20/.,  and  having  lain  in  prison  thereupon  for  the  space  of 
twelve  successive  calendar  months.  The  twelve  months 
were  not  completed  until  the  month  of  August.     When 

(a)  Bvan  v.  James,  uite,  VoL  1,  p.2(i0..         {b)  Ante,  Vol.  1,  p.  66. 
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the  last-mentioned  application  was  made  to  the  Court,  the 
party  had  failed  in  pursuing  strictly  the  practice  of  the 
Court :  no  notice  of  the  motion  had  been  given  to  the  de- 
taining creditor,  and  consequently  the  prisoner  could  not 
then  be  actually  discharged.  Qui  prior  est  tempore, 
potior  est  jure.  The  prisoner  not  having  been  discharged 
under  the  48  Geo.  3,  at  the  time  of  the  plaintiff's  applica- 
tion (on  the  second  day  of  this  term)  under  the  Lords'  Act, 
I  think  we  must  call  upon  the  prisoner  to  deliver  in  his 
schedule  before  we  dispose  of  the  other  rule.  But,  inas- 
much as,  by  the  48  Geo.  3,  he  is  declared  entitled  to  his 
discharge  on  application  to  the  Court,  I  do  not  see  that 
his  refusal  to  deliver  a  schedule  and  make  an  assignment 
affords  any  answer  to  his  motion  under  that  statute.  If 
he  has  been  guilty  of  any  offence  he  is  still  liable  to  be 
indicted. 


The  prisoner  was  then  asked  by  the  Court  if  he  was 
prepared  to  deliver  in  upon  oath  a  schedule  of  his  estate 
and  effects  in  the  manner  required  by  the  statute.  He 
answered  in  the  negative :  whereupon  the  Court  ordered 
the  rule  for  his  discharge  under  the  48  Geo.  3,  c.  123,  to 
be  made  absolute. 

Rule  absolute. 


Gale  f .  Winks. 

Ifa  Judge  at  rvILDE,  Serjt.,  shewed  cause  against  a  rule  obtained 
der  a  distrin-  ^J  ^fchbold  for  setting  aside  a  writ  of  distringas  and  copy 
Court  Is?  no?*  ^^®reof,  and  for  rescinding  the  order  of  Mr.  Justice  Pat-k^ 
afterwards  in-  bearing  date  the  27th  October,  on  which  it  was  issued,  for 
the  Judge's  irregularity,  and  for  the  return  of  the  money  levied  on  the 
SboMlrihrc^"    ^"*  *®  ^^^  defendant  or  his  attorney. 

call^  and  two 

appointments  may  not  have  been  made ;  but  the  distringas  itself  will  be  set  aside  for  not  being 

indorsed  with  the  amount  claimed  by  the  plaintiff. 
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The  irregularity  alleged  in  granting  the  order  was,  1836. 
that  the  person  who  had  attempted  to  serve  the  defend- 
ant with  the  writ  of  summons  had  only  called  twice 
and  made  one  appointment,  instead  of  making  the  usual 
number  of  three  calls  and  two  appointments.  The  ir- 
regularity in  the  writ  of  distringas  was,  that  it  was  not 
indorsed  in  the  manner  required  by  the  act,  with  the 
amount  claimed  by  the  plaintiff. 

Wilde,  Serjt.,  contended  that  the  making  the  order  for 
the  distringas  was  perfectly  regular.  The  act  of  parlia- 
ment required  that  it  should  be  shewn,  to  the  satisfac- 
tion of  the  Judge  at  chambers,  or  of  the  Courts  that 
due  pains  had  been  taken  to  serve  the  defendant.  It  was 
true  that  the  Court  had  laid  down  a  rule  that  there  should 
generally  be  a  certain  number  of  calls  and  appointments, 
but  it  did  not  appear  that  that  rule  must  be  strictly  ad- 
hered to  in  every  case,  or  that  the  Court  thereby  intended 
to  preclude  themselves,  or  a  Judge  at  chambers,  from  ex- 
ercising their  or  his  discretion.  Here^  the  aflSdavit,  on 
which  the  order  for  the  distringas  issued,  was  fully 
before  the  Judge,  and  he  had  every  opportunity  of  ex- 
amining the  particular  circumstances  of  the  case,  and  of 
exercising  his  judgment.  The  circumstances  alleged  in 
the  affidavit  were,  that  on  the  13th  October  the  clerk  to 
the  plaintiff's  attorney  called  at  the  house  in  question,  with 
the  intention  of  serving  the  defendant  with  the  writ  of 
summons ;  but  finding  that  he  was  not  at  home,  he  wrote 
a  letter  to  him,  explaining  the  nature  of  his  business,  and 
appointing  to  call  at  a  quarter  before  nine  o'clock  on  the 
evening  of  the  15th.  He  did  go  at  the  time  appointed, 
and  saw  the  same  person  whom  he  had  before  seen,  and 
who  told  him  that  the  defendant  had  received  the  letter 
which  he  had  left  for  him,  but  was  then  out^  and  was 
expected  home  either  that  night  or  the  next  morning. 
The  deponent  waited  for  half  an  hour,  but  finding  that 

VOL.  v.  A  A  '     D.P.C. 
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1836.  the  defendant  did  not  return,  he  wrote  a  second  letter,  in 
which  he  enclosed  a  copy  of  the  writ,  and  stated,  that  un- 
less  some  answer  were  given  by  a  certain  day,  a  distringas 
would  be  applied  for ;  and  the  aflSdavit  concluded  by  stating 
that  no  answer  was  given,  and  the  deponent  believed  the 
defendant  kept  out  of  the  way  to  avoid  being  served. 
These  facts  were  not  now  attempted  to  be  denied ;  and 
it  was  not  competent  for  the  defendant  to  come  to  the 
Court  now,  and  to  call  upon  them  to  review  the  decision 
of  a  Judge  given  in  the  course  of  the  long  vacation ; 
but  at  all  events,  if  he  did  so,  it  was  his  duty  to  make 
out  a  very  strong  case.  With  regard  to  the  second  point, 
the  object  of  the  statute,  as  well  as  the  state  of  the  pro- 
ceedings, must  be  taken  into  consideration. 

Archbold,  in  support  of  the  rule,  referred  the  Court  to 
the  SReg.  Gen.  H.  T.2Wil\A(a).  It  was  ordered  by 
that  rule  that  the  amount  of  the  debt  and  costs  claimed  by 

the  plaintiff  from  the  defendant  should  be  indorsed  upon 
every  bailable  writ  and  warrant,  and  upon  the  copy  of  any 
process  served  for  the  payment  of  any  debt,  and  the  form 
of  indorsement  was  distinctly  pointed  out.  By  the  6th 
rule  of  M.  T.  S  Will.  4  (6),  this  provision  was  extended 
to  writs  of  distringas. 

Wilde,  Serjt.,  contended  that  the  distringas  issued  on 
the  supposed  default  of  the  defendant,  in  appearing  to  the 
writ  of  summons.  On  the  latter  writ,  there  was  a  proper 
indorsement;  and  it  was  a  question,  therefore,  whether  the 
rule  which  contained  the  word  ^'  distringas  "  did  not  apply 
to  writs  of  that  nature  only  when  they  were  in  the  nature  of 
original  process,  and  not  after  issuing  a  writ  of  summons. 

Archbold,  in  support  of  his  rule,  contended  that,  ac- 
cording to  the  strict  rule,  three  calls  and  two  appoint- 

(a)  Ante,  Vol.  1.  p.  198.  (6)  Ante,  Vol.  1,  p.  471- 
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menta  must  have  been  made,  before  an  application  could  1836. 
be  granted  for  the  issue  of  a  writ  of  distringas*  In  the 
Courts  of  K.  B.  and  Exchequer*  this  was  the  invariable 
rule*  and  there  was  no  reason  why  it  should  be  deviated 
from  in  this  Court ;  had  such  an  affidavit  as  that  on  which 
the  order  for  the  distringas  was  granted  been  presented 
before  the  Court*  the  writ  would  never  have  been  per- 
mitted to  issue ;  and  although  no  facts  were  now  stated  in 
contradiction  to  the  circumstances  alleged  in  that  affidavit* 
yet  the  case  was  so  weak,  that  it  could  not  be  entertained. 
The  allegation*  that  the  deponent  believed  the  defendant 
kept  out  of  the  way*  was  a  mere  form*  and  some  facts 
should  be  specifically  stated,  from  which  this  could  be 
inferred. 

TiNDAL*  C.  J. — This  rule  must  be  absolute*  so  far  as 
regards  the  setting  aside  the  distringas  and  copy,  and 
subsequent  proceedings,  for  the  irregularity  in  the  in- 
dorsement. The  Court,  however*  is  not  satisfied  that  the 
other  part  of  the  rule*  for  setting  aside  the  order  of  Mr. 
Justice  Parky  should  also  be  absolute,  for  the  words  of  the 
Act  of  Parliament  require  that  the  fact  of  the  attempted 
service*  and  the  defendant's  keeping  out  of  the  way,  should 
be  made  out  to  the  satisfaction  of  the  Judge*  and  a  more 
efficient  remedy  may  then  be  given.  Here,  the  question 
was  not*  whether  the  rule  laid  down  to  be  generally  fol- 
lowed was  strictly  complied  with*  but  whether,  rebus  sic 
stantibus,  there  was  sufficient  to  justify  the  learned  Judge 
in  making  his  order.  Mr.  Justice  Park  appeared  to  have 
been  satisfied  that  more  efficient  means  were  proper,  to 
procure  the  appearance  of  the  defendant,  than  those  which 
had  been  already  taken  ;  and  there  were  now  no  facts 
stated  on  behalf  of  the  defendant*  which  called  on  the 
Court  to  review  the  opinion  of  the  learned  Judge.  The 
part  of  the  rule,  therefore,  which  applied  to  the  order 
must  be  discharged. 

A  A  2 
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Gaselee,  J. — ^I  am  of  the  same  opinion.  Mr*  Arehbold 
must  himself  admit  that  there  are  some  cases  in  which  the 
rule  laid  down  by  the  Court  cannot  be  followed. 

VAUOHANy  J«9  and  Bosanquet,  J.,  concurred. 

The  rule  was  then  also  made  absolute  for  the  return  of 
the  money  levied  to  defendant,  on  his  undertaking  to 
appear. 

Rule  accordingly  {a). 


(a)  See  Hickman  t.  DaUimoref 
ante,  yol.  4,  p.  278,  in  wluch  it  was 
held,  that  where  it  is  dear  that 
the  defendant  keeps  out  of  the 


way  to  avoid  being  served,  the 
Court  will  grant  a  distringas,  al- 
though three  calls  and  two  ap- 
pointments have  not  been  made. 


Where  a 
pmoner  if  de- 
tained in  priioD 
upon  sereral 
detainers,  the 
Court  will  not 
inquire  into  the 
Talidity  of  a 
lubsequent  war- 
rant committing 
him  to  another 
prifon,  but  on 
which  he  has 
not  been  taken 
to  that  other 
prison.  » 


Ex  parte  Garcia,  a  Bankrupt. 

^  TCHERLE  y,  Serjeant,  moyed  for  the  discharge  of 
the  bankrupt  from  the  custody  of  the  warden  of  the  Fleet. 
The  bankrupt  was  brought  up  from  that  prison  by  virtue 
of  a  writ  of  habeas  corpus ;  the  return  to  which  stated, 
that  Abraham  Garcia  was  detained  upon  five  several 
writs  of  detainer,  at  the  suit  of  five  several  plaintiffs  in 
different  causes ;  and  also  that  a  warrant  for  his  imprison- 
ment had  been  directed  to  the  keeper  of  Newgate  by  J.  S. 
M.  Fonblanque,  J.  H.  Merivale,  and  £•  Holroyd,  Esqrs., 
the  Commissioners  of  the  subdivisional  Court  of  Ba  nk* 
ruptcy*  The  warrant  not  having  been  set  forth  in  the 
return  to  the  writ,  it  was  now  objected  that  such  return 
was  irregular,  and  that  although  the  warden  of  the  Fleet 
produced  the  warrant  itself  in  Court,  the  return  was  in- 
sufficient, and  the  prisoner  was  entitled  to  his  discharge ; 
and  as  a  second  ground  of  objection  it  was  urged,  that  the 
bankrupt  had  sufficiently  answered  all  questions  put  to 
him  by  the  Commissioners,  and  therefore,  quoad  this  com- 
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mitmenti  be  was  entitled  to  be  released  from  his  imprison-         ^^^* 

*n«nt.  Ex  parte 

Garcia. 

TiNDALy  C.  J — How  can  we  discharge  the  bankrupt, 
when,  according  to  the  return  of  the  warden  of  the  Fleet, 
he  was  under  five  regular  detainers  ? 

Atcherley^  Serjeant — The  Court  can  discharge  him  as 
to  this  particular  warrant,  if  they  determine  upon  its  in- 
validity ;  and  for  that  I  am  now  contending. 

TiNDAL,  C.J. — No;  according  to  the  return  of  the 
warden,  there  are  only  five  causes  of  imprisonment  in  his 
custody,  and  those  upon  detainers  lodged  with  him ;  it  cer- 
tainly adds,  that  a  warrant  has  been  addressed  to  the 
keeper  of  Newgate,  but  the  warden  does  not  detain  him 
in  custody  under  the  warrant  which  you  contend  is  bad  in 
substance ;  and,  therefore,  when  he  is  in  the  custody  of 
the  keeper  of  Newgate  it  will  be  time  enough  to  make  this 
application.  The  only  course  which  is  left  for  the  Court 
is,  to  remand  the  bankrupt  on  the  detainers  which  have 
been  lodged  against  him  with  the  warden  of  the  Fleet. 

Motion  refused. 


Bennett  r.  Smith. 

XHIS  was  an  application  to  set  aside  a  judgment  for  The  notice  of 
irregularity,  on  the  ground  of  the  rule  to  plead  having  JjJJ^^^^ 
been  filed  before  notice  of  declaration  had  been  served  preTiousiy  to 

filioff  ft  role  to 

upon  the  defendant.  The  facts,  which  were  not  dis-  piead. 
puted,  were  as  follows: — The  declaration  was  filed  by 
the  plaintiff,  at  the  proper  oflSce,  on  the  ^th  Oc- 
tober, and  a  notice  of  filing  sent  down  to  the  defendant, 
who  lived  at  Liverpool,  on  the  same  day ;  on  the  SSth 
he  MTOte  to   his  agent  in  town,  informing  him   of  the 
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1836.  service  of  the  notice,  and  then  searched  the  file  for  a  rule 
to  plead,  and  not  finding  a  rule  either  on  the  S7th  or  fol- 
lowing  days,  concluded  that  none  had.,  been  filed ;  on  the 
l£th  November  judgment  was  signed  for  want  of  a  plea, 
and  upon  a  second  search,  it  was  ascertained  that  the  rale 
to  plead  had  been  filed  on  the  26th  October,  being  on  the 
same  day  as  the  declaration  had  been  filed. 

Grofocfer,  in  shewing  cause  against  the  rule,  contended 
that  it  was  sufficient  if  the  rule  was  filed  at  the  same  tune 
as  the  declaration,  and  that  it  was  not  necessary  first  to 
ascertain  whether  notice  of  declaration  had  been  served 
on  defendant,  which  would  lead  to  great  inconvenience 
where  the  parties  lived  in  the  country,  and  at  such  a  dis- 
tance as  in  the  present  case. 

SetveU^  in  support  of  the  rule. — The  declaration  is  good 
only  from  the  time  of  notice  ;  the  filing  a  rule  to  plead 
was  premature,  as  the  notice  could  not  have  reached  the 
defendant.  He  cited  Archbokts  Praciice,  where  it  is 
clearly  laid  down  that  a  rule  to  plead  cannot  be  entered 
before  the  declaration  is  delivered  or  filed,  and  notice 
given,  and  also  the  cases  of  Weddle  v.  Brazier  (a),  and 
Hutchinson  v.  Braum  (6). 

> 

The  Court  said,  they  would  make  inquiries  as  to  the 
practice  of  the  other  Courts. 

On  a  subsequent  day,  in  Term, 

The  Court  said,  that  full  inquiries  bad  been  made  of 
the  officers  in  the  other  Court,  and  also  of  the  protho- 
notary,  and  it  appeared  to  be  the  universal  practice,  that 
the  rule  to  plead  cannot  be  filed  until  after  the  notice  of 
declaration  has  been  served.    In  this  case,  therefore,  the 

(a)  Ante,  Vol.  1,  p.  639.  (6)  7  T.  R.  298. 


f. 
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rule  to  plead  having  been  filed  on  the  same  day  with  the         1836. 
declaration,  but  before  service  of  the  notice  on  the  de- 
fendant, the  subsequent  judgment  was  clearly  irregular, 
and  must  be  set  aside. 

Rule  absolute. 


Ex  parte  Grove  and  Another. 

Jm,  UMFRE  y,  on  a  former  day,  obtained  a  rule  calling  An  attorney 

upon  Mr.  Charles  Roberts,  an  attorney  of  this  Court,  and  miujMier^n^er 

one  of  the  perpetual  commissioners  appointed  for  taking  ^74  JU^i"j*e„ 

the  acknowledgments  of  deeds  by  married  women,  under  upon  the  ac- 

the  statute  3  &  4  Will.  4,  c.  74,  to  shew  cause  why  he  and^eed^*^** ' 

should  not  deliver  up  two  certificates  of  acknowledgment  ^^e**i™^i,i« 

of  married  women  taken  under  the  said  act ;  and  also  possession  as 

such  commis- 

certain  other  deeds  and  papers  relatmg  thereto,  and  se*  sioner,  for  his 
verally  acknowledged  before  himself  and  his  co-commis-  [^/aclnow^ 
sioner.    It  appeared  from  the  affidavits  on  both  sides  that  ledgment,  but 

■^  •  not  for  those  of 

Mr.  Roberts  and  one  W.  B.  CoUis  were  commissioners  his  brother 
acting  under  and  in  pursuance  of  the  act  for  abolishing  unless  ho  can 
fines  and  recoveries,  and  had  taken  the  acknowledgment  l^u^oHty!"^ 
of  two  married  women  at  the  request  of  a  Mr.  Rogers, 
the  attorney  of  the  parties ;  that  when  Mr.  Rogers's  clerk 
called  upon  Mr.  Roberts  to  ascertain  whether  the  affi- 
davits verifying  the  certificate  were  made,  the  latter  gentle- 
man said,  he  could  not  do  so  until  he  had  seen  the  deeds, 
meaning  the  deeds  which  had  been  acknowledged ;  and 
which  were  brought  to  him  in  consequence ;  when  he  had 
made  the  necessary  affidavit,  he  told  the  clerk  that  he 
could  not  deliver  up  the  certificates  or  deeds  until  he  had 
been  paid  the  fees  which  he  was  entitled  to  for  taking 
such  acknowledgments,  stating  that  they  amounted  to  2/., 
and  sent  a  notice  to  Mr.  Rogers  to  that  effect,  also  stating 
that  he  would  deliver  up  the  papers  immediately  upon 
receiving  the  fees  which  were  due  to  him.     Mr.  Rogers 
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1836.        then  sent  to  Mr.  Roberts  his  fees  as  demanded,  and  again 
„   ^  applied  for  the  deeds.     Mr.  Roberts  4hen  asked  whether 

Bx  parte  '^'^ 

Grove.  Mr.  Collis's  fees  were  paid,  and  being  answered  in  the 
negative,  said  that  he  should  not  deliver  up  the  papers 
to  Mr.  Rogers  or  his  clients  until  Mr.  Collis's  fees  were 
also  paid.  It  was  then  stated,  that  the  deeds  were  with 
Mr.  Collis. 

The  case  was  brought  before  the  Judge  at  chambers, 
who  considered  it  of  too  great  importance  to  be  decided 
there,  and  referred  the  parties  to  the  Court. 

Whately  shewed  cause. — This  application,  if  it  is  sua- 
'  tainable  at  all,  should  have  been  made  against  Mr.  Collis, 
in  whose  possession  the  deeds  appear  to  be.  And,  se- 
condly, even  if  Mr.  Roberts  has  the  deeds,  he  is  jus« 
tified  in  keeping  them.  The  papers  came  into  his  hands 
in  his  character  of  an  attorney,  and  the  law  is  abundantly 
clear  to  shew,  that  when  muniments  of  title  or  papers 
come  into  the  hands  of  an  attorney  or  solicitor,  he  has  a 
lien  upon  them  for  his  costs  or  general  balance.  The  com- 
missioners  here  were  acting  jointly,  and  one,  being  au- 
thorized by  the  other  to  retain  the  deeds  for  his  share  of 
fees,  was  entitled  to  do  so.  It  is  analogous  to  the  oflScers 
of  the  Courts,  who  have  a  lien  upon  papers  until  their  fees 
are  paid. 

Humfrey^  in  support  of  the  rule. — Reference  must  be 
had  to  the  facts.  Mr.  Roberts  upon  the  first  application 
said  that  he  should  retain  the  deeds  until  his  fees  were  paid, 
without  reference  to  the  claims  of  his  co-commissioner,  or 
without  shewing  any  authority  on  his  behalf;  his  (Ro- 
berts's) lien  was  therefore  exhausted  directly  his  share  of 
the  fees  was  paid.  Each  commissioner  had  a  right  to 
retain  the  deeds  until  his  own  individual  costs  were  satis- 
fied upon  them ;  but  Mr.  Roberts  wanted  to  do  more,  and 
therefore  the  rule  must  be  absolute  against  him. 
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TiNDAL,  C.  J. — ^It  18  perfectly  clear  that  the  two  gentle-  1836. 
men  who  were  appointed  commissioners  for  taking  these  ac*  ^x  pmrte 
knowledgments  had  a  right  to  receive  their  fees,  and  also  Geovb. 
to  a  lien  upon  the  deeds  until  the  fees  were  paid ;  but  this 
only  applies  to  them  so  long  as  they  were  acting  jointly, 
and  the  deeds  in  their  joint  possession.  Without  this 
right,  the  commissioners  would  be  without  a  practicable 
remedy  for  the  recovery  of  these  small  sums.  At  the 
time  when  Mr.  Roberts  demanded  those  fees,  he  might 
perhaps  have  a  clear  right  to  make  a  demand  for  their 
joint  fees,  if  he  had  shewn  a  joint  authority;  but  after  de- 
manding his  own  fees  only,  without  reference  to  those  of 
his  brother  commissioner,  and  having  been  satisfied  as  far 
as  be  was  concerned,  he  cannot  now  turn  round  and 
say  that  they  are  in  the  hands  of  bis  brother  commis* 
sioner.  I  therefore  think  this  rule  must  be  made  ab- 
solute.' 

Rule  absolute. 


Stanhope  v.  Eavery  and  Another. 

XHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  The  Conrt  re- 
why  certain  monies  in  the  hands  of  the  sheriff  of  Essex  ^trifftoT* 

should  not  be  returned  to  the  defendant  Eavery.    The  ^"^  to  a  de- 
fendant nKNiiet 
proceedings  in  an  action  of  replevin  between  these  parties  arising  from  an 

had  been  removed  from  the  county  court  of  Essex  into  ^^,^^^he 
this  Court.     Upon  the  trial,  a  verdict  had  been  found  for  «"."°<*  th^tjhe 

'^  action  was  de- 

the  plaintiff,  with  the  usual  damages ;  and  subsequently,  an  fended  by  an 
application  had  been  made  to  set  the  verdict  aside,  and  to  om  authority/ 
enter  one  for  the  defendants,  but  the  rule  was  dis-  ^hether^s^"* 
charged.    The  costs  having  been  taxed,  execution  issued  attorney  was  in- 

soWent  or  not. 

against  the  goods '  of  the  defendant  Eavery,  Firman  the 
other  defendant  having  absconded. 
The  present  application  was  made  on  the  grounds  that 
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1886.  Mr.  Wright,  the  attorney,  had  unnecessarily  made  ESavery 
a  defendant ;  that  the  action  was  defended,  without  the 
knowledge  or  authority  of  Eavery,  who  had  never  com- 
municated with  Wright  on  the  subject,  and  did  not  hear 
of  any  action  until  the  execution  issued  against  his  goods. 
It  appeared  by  the  affidavits  that  a  plaint  had  been 
served  upon  Eavery,  who  made  cognizance  as  bailiff  of 
the  other  defendant* 

Turner  now  shewed  cause,  and  contended  that  the 
Court  could  not  interfere  in  this  manner,  by  compelling 
the  sheriff  to  deliver  up  the  levy  money.  The  defendant 
ESavery  must  seek  his  remedy  against  Wright,  and  as  he 
was  an  attorney,  and  an  officer  of  this  Court,  he  was 
amenable  to  its  authority,  and  would  be  compelled  to  an* 
swer  to  the  defendant  for  any  act  of  aggression  of  which 
he  might  have  been  guilty.  There  is  no  case  in  which 
the  Court  has  interfered  in  the  manner  now  applied  for, 
except  where  the  attorney  has  become  insolvent,  as  in 
Laiuch  V.  Pasheranie  (a).  If  the  attorney  takes  upon 
himself  to  appear,  the  Court  will  presume  his  authority 
to  do  so,  and  leave  the  other  party  to  his  remedy  by 
action.  He  then  cited  Mudry  v.  Netoman  and  another  {b) ; 
Thomas  v.  Filtner  (c);  Hewes  and  others  v.  Delber  (d) ; 
and  Williams  v.  Smith  {e).  In  equity,  although  a  solicitor 
has  no  authority  to  commence  a  suit  without  a  retainer, 
it  is  the  general  practice  for  him  to  defend  by  the 
general  authority  he  has  as  a  solicitor.  [Tindalt  C.  J« — 
In  our  Courts  there  ought  to  be  an  authority  in  writing.] 
That  may  be  the  strict  rule  of  law;  it  differs,  how- 
ever, from  the  general  and  ordinary  rule  adhered  to  in 
practice. 

(a)SsIk.86.   Aiion.ib.  Anon.         (c)  2  G.  &  M.  619.  I 

ib.88.  (<0dTmint.4B6. 

(6)  I  CM.  & R. 402.  («)  Ante,  Vol.  1,  p.  632. 
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f,  Serjt.9  in  support  of  the  role. — ^Theserriee  of  1886. 
the  plaint  upon  Eavery  sufficiently  shews  his  knowledge 
of  the  action  pending  against  him;  and  when  once  an 
attorney  acts  as  an  attorney  in  the  cause^  the  Court  will 
not  inquire  into  the  extent  of  his  authority,  but  proceed 
as  it  sees  fit  for  the  benefit  of  the  parties. 

TiNDAL^  C.  J. — ^The  Court  cannot  come  to  a  decision 
in  this  matter  without  being  put  into  possession  of  facts 
respecting  Mr.  Wright's  circumstances.  In  the  cases  re- 
ferred to  in  SalkeUt  the  attorney  was  insolvent.  It  had 
better,  therefore,  be  left  to  the  prothonotary  to  make  the 
proper  inquiries  in  this  matter,  and  ascertain  whether 
Mr.  Wright  is  solvent  or  no :  in  thefaean  time,  let  the  rule, 
be  enlarged,  and  a  copy  be  served  upon  Mr.  Wright,  to 
give  him  an  opportunity  of  explaining. 

Gaselbb,  J.,  Vauohan,J«,  and  Bosanqust,  J*,  con- 
curred. . 

Rule  accordingly. 


Lane  f.  Parsons. 

JROBER  TS,  on  a  former  day,  obtained  a  rule  to  shew  Defendaot,  hj 
cause  why  the  interlocutory  judgment,  signed  by   the  obui^d*"  few 
plaintiff,  should  not  be  set  aside  for  irregularity,  with  ^J*'  time  to 

pieftu*  ODQittinff 

costs,  and   that  all  further  proceedings  should  in  the  the  word  "fur- 
mean  time  be  stayed.    The  declaration   was  delivered  IhatthT^e^' 
on  the  28th  October,   with    notice    to  plead  in  four  ^^^^  ^y  5« 

'  "^  Judge  s  order 

days.     On  the  following  day,  a  summons  was  taken  out  was  to  be  com- 
for  further  time  to  plead,  returnable  on  the  Slst ;  a  con-  date  of  the 
sent  however  was  indorsed  upon  the  summons  for  four  fi^|^'\he  ex!°* 
days.     An  order  dated  the  29th  of  October  was  drawn  pintionofihe 

original  time  to 

up  accordingly,  putting  defendant  under  terms  to  plead  plead. 
issuably,  rejoin  gratis,  and  to  take  short  notice  of  trial 
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1836.  for  the  Ist  sittings  in  Term  (a).  On  the  Srd  of  November, 
when  the  pleas  were  delivered  at  the  ofSce  of  plaintiff's 
attorney,  it  was  discovered  that  interlocutory  judgment 
had  been  previously  signed  on  the  same  day*  The  case 
of  AspinalY.  Smith  {b)  was  cited  to  shew,  that  where 
time  is  given  under  a  Judge's  order,  such  time  is  not  to 
be  reckoned  from  the  date  of  the  order,  but  from  the  ex- 
piration of  the  original  time  to  plead. 

J.  Jerms  shewed  cause,  and  contended,  that  the  time 
must  be  computed  from  the  date  of  the  order,  the  de- 
fendant being  then  under  terms  to  try  at  the  next  sittings, 
which  distinguished  the  present  case  from  that  of  Aspijnalv* 
Smith.  If  it  had  been*  intended  that  the  four  days  should 
be  reckoned  from  the  expiration  of  the  original  time  to 
plead,  then  the  order  would  have  been  for  '*  four  days 
further  time.**  Simpson  v.  Cooper,  lately  before  the  Court, 
was  decided  under  circumstances  precisely  similar,  and 
must  govern  the  present  case.  In  the  affidavit  on  whidi 
he  shewed  cause,  it  was  stated  that  it  had  been  agreed 
between  the  clerks  of  the  respective  attomies  that  the 
four  days'  time  should  be  reckoned  from  the  date  of  the 
order. 

Roberts,  in  support  of  the  rule. — In  Simpson  v.  Cooper 
the  seven  days'  time  to  plead  was  improperly  applied  for,  or 
inadvertently  granted,  because,  if  the  original  and  further 
time  had  been  severally  allowed  to  expire,  the  cause  could 
not  have  been  tried  according  to  the  terms  of  the  order; 
but  here,  the  defendant  having  delivered  his  plea  on  the 
Srd,  the  plaintiff  could  have  given  his  four  days'  notice,  and 
tried  on  the  8th,  which  was  the  first  day  of  the  sittings  in 
Term.     If,  according  to  the  affidavit  now  put  in,  it  was 

(a)  The  first  sittings  were  on  the        (b)  8  Taunt.  592 ;  2  Moore,  655. 
8th  November. 


Parioni. 
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agreed  that  the  further  time  to  plead  should  be  computed        igd6. 
from  the  date  of  the  order,  why  was  it  not  set  forth  on  ' 

Lamb 

the  face  of  the  OTder,  as  it  tended  to  alter  the  common  «. 

and  known  practice  of  the  Court? 

TiKDALt  C.  J. — By  the  Judge's  order  you  gained  but 
two  days'  time  to  plead,  in  addition  to  the  original  four 
days.  The  absence  of  the  word  *'  further/'  which  is 
found  generally  in  orders  of  this  description^  leads  to  such 
a  conclusion,  and  it  being  also  taken  into  consideration 
that  the  defendant  was  under  termsj  the  Court  are  in- 
clined to  come  to  the  same  decision  as  in  the  case  of 
Simpson  v.  Cooper,  which  is  very  similar  to  the  present. 
The  rule  to  set  aside  the  judgment  for  irregularity  must 
therefore  be  discharged,  but  may  be  made  absolute  for 
setting  aside  the  judgment  itself,  upon  the  usual  terms. 

Gaselbe,  J.,  Vauoham,  J.,  and  Bosanquet,  J.,  con- 
t:urredi 

Rule  discharged. 


Brooks  f.  Farlar. 

i^TEPHEN,  Serjeant,  shewed  cause  against  a  rule  nisi.  The  Court  will 
obtained  by  Bompas,  Serjt.,  for  compelling  the  plaintiff  "2^^^^^'^^^ 
to  give  particulars  of  his  demand.  ptrdcnUninan 

^  action  on  a  bill 

The  action  was  brought  to  recover  the  amount  of  a  bill  of  exchange, 
of  exchange,  of  which  defendant  was  the  drawer ;  and  SntaLi^only 
which  bill  it  appeared  had  been  given  as  the  amount  of  pne  count,  un- 

*  '  ^  ^  ^  less  under  par- 

certain  goods  sold  and  delivered.  The  declaration,  as  ticuiar  ctrcum- 
originally  drawn,  contained  three  counts,  one  on  the  bill  ^  defendant 
and  the  others  for  the  consideration  and  on  an  account  u^j"i^!-^^? 

his  addition  in 

Stated ;  but  the  two  last  having  been  struck  out,  the  count  »  affidaTit 

made  by  him 

on  the  bill  alone  remained.    He  now  took  a  preliminary  in  the  cause. 
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1836.  objection  to  the  affidavit  of  the  defendant  on  whieh  themle 
was  obtamed^  on  the  ground  that  it  did  not  set  forth  the 
addition  of  the  deponent,  according  to  the  direction  of 
1  Reg.  Gen.  Hil.  T.,  2  Will.  4,  sec.  6,  which  requires 
*^  the  addition  of  every  person  making  an  affidavit  shall  be 
inserted  therein."  The  case  of  Lawson  v*  Case  (a)  is 
precisely  in  point. 

Gaselbe,  J. — ^The  case  of  Jacisan  v.  Chard  {b),  which 
has  been  decided  since  the  new  rules,  seems  to  obviate 
the  necessity  of  a  defendant  in  a  cause  giving  his  addition 
when  making  an  affidavit.  The  description  of  defendant 
is  sufficient  to  identify  the  party. 

Stephen,  Serjt. — As  the  declaration  contains  but  one 
count,  and  that  on  the  bill  of  excbange,  it  cannot  be  ne- 
cessary to  give  a  bill  of  particulars,  because  the  cause  of 
action  b  fully  set  forth  on  the  face  of  the  declaration, 
and  the  defendant  cannot  be  misled.  Besides,  the  affidavit 
should  have  stated  in  positive  terms  that  the  defendant 
did  not  know  what  the  plaintiff  was  suing  for;  the  only 
object  must  be  delay. 

Bampae,  Serjt.,  in  support  of  the  rule, contended  that 
where  a  bill  of  exchange  was  given  for  goods  sold  and  de« 
livered,  the  amount  could  not  be  recovered  unless  a  con- 
sideration had  been  received.  How  could  the  party  make 
a  tender  unless  he  knew  the  amount  ?  and  if  he  could  not, 
he  was  precluded  from  a  fieur  defence. 

BosANQUET,  J. — ^No  evidence  would  be  necessary  at, 
the  trial  except  proof  of  the  bill. 

BompaSf  Serjt.— It  might  be  an  accommodation  bill,  and 
then  the  defendant  would  be  obliged  to  prove  a  con- 
sideration. 

(a)  1  Cr.  &  M.  481.  (6)  Ante,  Vol.  2,  p.  469. 
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T111DAL5  C.  J. — Ab  the  declaration  contains  but  one  1836. 
count  on  the  bill  of  exchange,  it  cannot  be  necessary  to 
grant  a  bill  of  particulars.  If  indeed  there  were  additional 
counts  for  the  consideration  of  such  bill,  the  plaintiff 
failing  on  the  first  count  could  rely  upon  the  others,  and 
then  it  might  be  necessary  for  the  defendant  to  ascertain 
the  particulars  of  demand;  but  upon  a  mere  bill  of  ex- 
change,  where  the  instrument  speaks  for  itself,  no  order 
for  particulars  can  be  granted  unless  a  rery  strong  case 
has  been  made  out  by  the  defendant ;  but  as  the  present 
does  not  appear  to  warrant  the  Court  coming  to  such  a 
conclusion,  I  think  this  rule  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Re  SCHOLEFIELD. 

WtILDE,  Seijt.,  applied  to  the  Court  to  receive  the  Affldantferify- 
acknowledgment  of  a  married  woman  made  before  com-  |foDer?c^fi- 
missioners  in  the  country  under  the  Fines  and  Recoveries  cate  under  Fines 

''  ^  and  Recovenet 

Act  (a).     The  only  question  which  arose  upon  this  case  Act,  maj  in 
was,  whether  the  affidavit  verifying  the  certificate  was  ^ade  bj  one  of 
sufficient,  it  having  been  made  by  one  of  the  commis-  ^^q^"''^!. 
sioners,  who  was  also  concerned  as  an  attorney  in  taking  also  the  attor- 
the  acknowledgment.    The  rule  of  Hil.  Term,  1884  (6),  theadmow- 
as  to  the  uninterested  eomnussioner  examining  the  wife,  '^^^s™^''^ 
had  been  complied  with,  and  the  proper  inquiries  had 
been  made.    He  now  contended  thst  there  was  no  clause 
in  the  Gen.  Rules  made  in*pursuance  of  the  Fines  and  Re- 
coveries Act  excluding  the  commissioner  who  was  ako 
interested  as  an  attorney  in  taking  the  acknowledgment 

(a)  3  &  4  WUl  4,  c.  74.  (b)  Ante,  Vol.  2,  pp.  789  and  833. 
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1836.        from  making  the  aflSdavit.    They  merely  stated  that  one 
j^  of  the  commissioners  must  be  uninterested,  and  the  unin- 

ScHOLEFi£LD.  terosted  commissioner  is  to  make  the  inquiry.  *It  would 
lead  to  great  expenses  if  in  all  cases  a  third  party  (who 
must  necessarily  be  a  practising  attorney)  is  to  be  brought 
there  to  make  the  affidavit  in  verification  of  the  certifi- 
cate, and  who  in  each  case  would  have  to  satisfy  himself 
that  the  preliminary  inquiries  had  been  made,  and  also  as 
to  the  identity  of  the  party.  The  supplemental  rule  of 
Trin.  Term,  4  Will.  4  (a),  appears  to  recognise  the  right  of 
a  commissioner  to  make  the  affidavit,  by  stating  that  where 
certain  parts  of  the  affidavit,  verifying  the  certificate  of 
acknowledgment,  **  cannot  be  deposed  to  by  a  eommis^ 
sioner,  or  by  an  attorney  or  solicitor,  the  same  may  be  de- 
posed to  by  some  other  person/'  &c«  It  was  quite  clear 
that  the  commissioner  making  the  inquiries  could  not 
make  the  affidavit,  as  he  would  be  verifying  his  own  act ; 
and  there  being  but  one  other  commissioner,  he  would 
from  his  own  knowledge  often  be  the  most  competent. 

The  Court  inquired  of  Mr.  Sherwood  what  the  practice 
had  hitherto  been,  who  stated,  that  as  often  as  it  had 
been  practicable,  the  affidavit  was  made  by  a  third  person. 

Tin  DAL,  C.  J. — Little  doubt  can  exist  that  the  primary 
intention  of  the  rules  was,  that  the  proceedings  in  taking 
an  acknowledgment  should  have  the  treble  sanction  of 
the  two  commissioners  and  another  person.  When  the 
rules  were  first  drawn  up,  solicitors  of  the  first  eminence 
had  been  consulted  respecting  them ;  and  they  thought  it 
an  objection  that  the  commissioners,  who  acted  as  it  were 
in  the  capacity  of  judges,  should  also  verify  their  own  acts 
by  affidavit;  but  it  was  afterwards  considered  that  the 
purposes  of  justice  would  not  be  defeated  by  allowing  a 

(a)  Ante,  Vol  2,  p  833. 
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contrary  rule  to  exist  wliere  the  circumstances  of  the  case         1836. 
required  itj  and  it  was  often  a  great  matter  of  conveni-  ^ 

ence,  particularly  in  the  country,  that  one  of  ^he  commis-    Scbolefieid. 
sioners  should  be  allowed  to  make  the  affidavit.     I  there- 
fore think  that  in  this  particular  instance  the  acknow- 
ment  should  be  received. 

Gaselee,  J.— The  rule  of  Trinity  Term,  4  Will.  4, 
was  drawn  up  by  myself,  because,  in  cases  where  parties 
were  sent  up  to  town  to  make  their  acknowledgment,  the 
agents  there  not  being  able  to  make  oath  as  to  the  iden- 
tity of  the  married  woman,  it  became  necessary  that  the 
same  might  be  deposed  to  by  some  other  person  who 
should  be  competent  so  to  do. 

Vaugiian,  J.,  and  Bosanquet,  J.,  concurred. 

Application  granted. 


Dot:  d,  Caulfield  v.  Roe. 

Stephen  i  Serjt.,  shewed  cause  against  a  rule  nisi  if  a  landlord 
obtained  by  Wilde,  Serjt.,  requiring  the  tenant  in  posses-  coun  under 
sion  to  shew  cause  why  he  should  not  enter  into  the  re-  ^^®  }  ^^^-  *» 

.  .  c-  87i  S'  1»  the 

cognizance  and  give  the  undertakings  required  by  the  instrumeut  con- 
1  Geo.  4,  c.  87,  s.  1,  where  tenants  hold  under  leases  or  nancy  must  be 
agreements.    The  rule  had  been  obtained  on  an  affidavit  •!■"»?*?  "'^*»« 

^  time  of  moving. 

containing  the  usual   statement  of  facts,   and    that   the  itisnotsuffi- 

t_    1 J  1  r  1  A  *»  cient,  to  stamp 

tenant  held  under  an  agreement  for  a  lease.     A  copy  of  it  after  the  rule 
it  only  was  annexed  to  the  affidavit.     On  examination  of  l^^Velhetirg* 
the  original  agreement,  it  appeared  that  it  was  unstamped  *^"*®-    "^^'^ 

.  ,  ^  motion  cannot 

at  the  time  of  obtaining  the  rule.     The  instrument  was  be  made  on  a 
therefore  invalid,  and  consequently  did  not  comply  with  ^"Py®"^' 
the  requisites  of  the  statute.     It  provided,  that  the  rule 
might  be  granted  on  "  producing  the  lease  or  iiorecment 
vol.  v.  bb  d.  p.  c. 


Roe. 


366  CASES  ON  POINTS  OF  PRACTICE|  C  P. 

1836.  in  writing,  under  which  the  tenant  held  any  lands  or  tene-, 
ments."  Those  words  must,  of  course,  mean  a  lease  or 
agreement  which  was  valid  in  point  of  law.  It  was  true 
that  the  agreement  had  b^en  stamped  since  the  rule  was 
obtained,  but  at  the  time  of  moving  for  it,  no  stamp  was 
affixed.  The  lessor  of  the  plaintiff  could  not,  by  his  own 
act,  render  that  a  valid  instrument,  which,  at  the  time  of 
his. application  to  the  Court,  was  defective. 

Wilde,  Serjt.,  in  support  of  the  rule,  contended,  that  if 
the  agreement  when  produced  on  shewing  cause  against 
the  rule  was  legally  stamped,  all  that  was  necessary  had 
been  done.  The  statute  only  required  a  counterpart  or 
a  duplicate  of  the  agreement.  Here,  a  copy  of  the  agree- 
ment had  been  produced,  and  it  shewed  that  such  a 
tenancy  existed  as  brought  the  case  within  the  statute. 
When  the  rule  came  to  be  discussed,  and  the  agreement 
was  produced,  a  proper  stamp  was  affixed  to  it.  The 
Court  would  not  then  inquire  at  what  time  it  was  so  af- 
fixed. He  cited  Rose  v.  Tomblinson  (a),  where  it  was 
held,  that  although  a  cognovit  containing  terms  of  agree- 
ment must  be  stamped,  it  was  sufficient  to  support  an 
execution  under  it,  if  it  was  stamped  by  the  time  cause 
was  shewn  against  a  rule  for  setting  aside  the  execution 
on  the  ground  of  its  not  having  been  stamped ;  and  Clark 
V.  Jones  (6),  where  the  Court  of  Exchequer  refused  to 
grant  a  rule  to  set  aside  a  cognovit  for  want  of  a  stantp, 
on  the  ground  that  it  might  be  stamped  before  cause  was 
shewn  against  the  rule. 

TiNDAL,  C.  J.,  thought  the  objection  insuperable,  and 
observed,  that  if  the  fact  of  the  instrument  being  un- 
stamped had  been  made  known  to  the  Court  at  the  time 
of  moving   for  the  rule  nisi,  it   would  not  have  been 

(a)  Ante,  Vol.  3,  p.  49.  [h)  lb.  p.  277- 
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granted.  The  landlord  could  only  apply  to  the  Court  on 
**  producing  the  lease  or  agreement  in  writing.**  That 
must  mean  a  valid  agreement  Here,  however,  only  a 
copy  was  produced^  which  was  neither  the  original,  nor  the 
duplicate,  nor  the  counterpart,  at  the  time  of  moving  for 
the  rule,  and  when  the  original  came  to  be  produced,  it 
appeared  to  be  invalid  for  want  of  a  stamp.  The  present 
rule  must,  therefore,  be  discharged. 


1836. 


Roi. 


The  other  Judges  concurred. 


Rule  discharge^. 


Vere  and  Others  v.  Moore. 

X  HIS  was  an  action  brought  by  the  plaintiffs  against  the 
defendant,  as  the  drawer  and  indorser  of  a  bill  of  ex- 
change,  which  became  due  on  the  24th  June,  eleven  days 
after  the  last  day  of  Trinity  term.  The  venue  in  the 
action  was  laid  in  Surrey,  and  the  plaintiffs  having  de- 
clared, the  defendant  pleaded  that  he  had  not  received  due 
notice  of  the  dishonour  of  the  bill.  The  cause  was  taken 
down  to  Guildford  to  be  tried,  but  no  counsel  appearing 
for  the  defence,  it  was  taken  as  an  undefended  cause,  and 
the  learned  Judge  who  tried  the  cause  granted  a  certifi- 
cate for  speedy  execution,  to  the  amount  of  100/.,  a 
part  of  the  amount  recovered.  On  the  taxation  of  costs, 
the  prothonotary .  refused  to  allow  the  extra  expenses 
which  had  been  incurred  in  taking  the  cause  down  to 
Guildford,  but  taxed  the  costs  as  if  it  had  been  tried  in 
London. 

Thenger  now  applied  to  review  this  taxation,  on  the 
ground,  that  the  plaintiffs  had  a  right  to  the  full  amount  of 
costs  incurred; by  them  in  trying  the  cause.     It  would  be 

BBS 


A  plaintiff  lay- 
ing his  venue 
out  of  London 
or  Middlesex, 
for  the  purpose 
of  obtaining 
speedy  execu- 
tion, if  he  suc- 
ceeds, is  en- 
titled to  his 
costs  of  trying 
in  the  place  of 
trial,  unless  the 
▼enue  iias  been 
so  laid  for  the 
purpose  of  op- 
pression. 
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1836.  seen  that  the  bill  not  being  due  until  after  the  end  of 
Trinity  term,  a  judgment  could  not,  if  the  venue  were  laid 
in  London,  have  been  obtained  until  the  sittings  after  this 
term ;  and  it  was  with  a  view,  therefore^  of  obtaining 
speedy  execution,  that  the  venue  was  laid  in  Surrey.  The 
defendant  had  no  one  but  hiniiself  to  blame  in  the  transac- 
tion ;  for  by  pleading  a  plea,  which  he  afterwards  admitted 
to  be  false  by  his  not  appearing  to  support  it,  he  urged 
the  plaintiffs  to  go  on  with  the  action. 

Wilde,  Serjt.,  shewed  cause  in  the  first  instance. — He 
contendei)  that  it  was  the  duty  of  the  prothonotary  to  ex- 
ercise his  discretion  in  all  cases  where  the  question  was 
one  of  amount  only.  Rules  were  laid  down  by  the  Mas- 
ters in  such  matters  for  their  guidance,  which  must  in  all 
instances  be  strictly  followed.  Here,  the  plaintiffs  having 
chosen  to  lay  the  venue,  solely  for  their  own  convenience, 
in  the  county  of  Surrey,  instead  of  London,  they  must 
pay  the  extra  costs  incurred  by  themselves,  as  it  could  not 
be  said,  that  the  defendant  derived  any  benefit  from  the 
cause  being  taken  out  of  the  county  wliere  the  transac- 
tions originally  occurred. 

TiNDAL,  C.  J.,  asked  the  prothonotary  what  was  the 
practice  under  such  circumstances. 

The  prothonotary  said  that  he  had  only  acted  in  con- 
formity with  the  practice  usually  adopted  in  this  Court. 
He  did  not  know  how  such  matters  were  treated  by  the 
Masters  in  the  Courts  of  King's  Bench  and  Exchequer. 

Thesiger,  in  reply,  submitted,  that  it  was  necessary 
some  rule  should  be  laid  down  on  the  subject,  as  it  was 
one  of  considerable  importance. 

Tin  DAL,  C.  J. — It  is  a  point  of  some  importance,  and 
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before  we  give  our  judgment,  we  will  ascertain  the  prac->         1636.' 
tice  in  the  other  Courts. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.|  subsequently  pronounced  the  judgment 
of  the  Court.  He  said  that  he  had  learned  that  there  was 
no  distinction  made  in  taxation,  on  account  of  the 
venue,  by  the  Masters  of  the  King's  Bench  and  Exche- 
quer; but  that  if  any  case  of  pressure  or  hardship  an;se, 
it  was  referred  to  the  Court.  The  plaintiflp  would  there- 
fore be  entitled  to  his  costs  of  trying  in  Surrey.  As  it 
was  desirable  that  a  uniform  practice  should  exist,  the 
better  course  would  be  to  direct  the  taxation  to  be  re- 
viewed. 

Rule  accordingly. 


EVELEIOH  V.  SaLSBURY. 

X  HIS  was  an  interpleader  rule.     After  the  rule  nisi  had  where  on  an 
been  served,   on  the  execution  creditor  as  well   as  the  ru^i^^ndthTr 
claimant,  and  it  had  become  due,  neither  party  appeared.    **»«  p»a»ntiff  nor 

claimant  ap- 
pears, the  Coart 

W.  H,  Watson,  on  the  part  of  the  sherifT,  produced  an  Jhg  sheriflrfroni 
affidavit  of  service  of  the  rule  nisi  on  the  execution  credi-  •f^''^"*  Jy 

either  of  tbote 

tor  and  the  claimant,  and  moved  that  the  sheriff  might  be  parties,  and 

-  permit  him  to 

allowed  to  WltbdraW.  levy  his  pound- 

age and  ex- 
.  •  .  1         -I       t       penscs,  and 

The  Court,  after  some  consideration,  ordered  the  abandon  the  re- 
sheriff  to  sell  so  much  of  the  goods  as  amounted  to  the  J^Jy"*^"  °^  ^^^ 
sheriff's  poundage,  and  expenses  of  sale,  subject  to  the 
opinion  of  the  prothonotary,  and  to  abandon  the  remain- 
der of  the  goods  seized  ;  and  that  no  proceedings  should 
be  taken  against  the  sheriff,  either  by  the  execution  cre- 
ditor or  the  claimant;  and  that  the  sheriff  should  be  dis- 
charged. 

Rule  acconiingly. 
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1836.         the  prothonotary  was  right  in  allowing  the  defendants 
Williams      *^®  costs  of  all  the  pleas.     They  had  been  permitted  by  a 
«•  learned  Judge^  and  from  the  course  which  the  plaintiff 

had  taken  in  his'  deckration,  it  was  impossible  for  the  de- 
fendants to  avoid  pleading  as  they  had. 

Kelly,  in  support  of  the  rule,  contended  that,  as  the 
|)lamtiff  in  his  declaration  only  claimed  one  entire  sum, 
and  therefore  must  have  entered  his  noL  pros,  as  to  a  part 
of  that  sum,  the  present  case  did  not  come  within  the 
meaning  of  the  section,  which  applied  only  to  the  cases 
of  a  noh  pros.  ^^  entered  upon  any  count,  or  as  to  part  of 
any  declaration."  If  costs  were  allowed  to  the  defendants 
under  such  circumstances,  the  result  would  be,  that  the 
plaintiff  must  in  all  cases  confine  himself  in  his  declaration 
to  the  exact  sum  which  he  sought  to  recover. 

TiNDAL,  C.  J.,  was  of  opinion,  that  according  to  the 
language  of  the  statute,  the  defendant  was  entitled  to 
reasonable  costs  in  respect  of  the  judgment  of  nol.  pros* 
The  only  question  was,  whether  under  the  circumstances 
the  defendants  had  a  right  to  the  costs  of  all  the  pleas. 
It  would,  however,  be  extremely  inconvenient  to  entertain 
an  inquiry  with  respect  to  the  propriety  of  the  pleas,  after 
a  judgment  of  nol.  pros,  had  been  signed.  If  there  was  any 
thing  objectionable  in  them,  the  plaintiff  might  have  ap- 
plied to  strike  them  out  before  judgment.  The  present 
rule  must,  therefore,  be  discharged. 

The  other  Judges  concurred. 

Rule  discharged. 
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^OWNING  V.  Jennings  and  Another. 

joLRCHBOLD  shewed  cause  against  a  rule  nisi,  whicli    Where  a  de- 
had  been  obtained  by  TaWot^  for  judgment,  as  m  case  ot  is  attnbuubie 
a  nonsuit.     He  took  a  preliminary  objection  to  the  rule  ofJ^eCoim 
which  had  been  served  on  the  plaintiff.     The  action  was  **  ™ay  be 

*  -111        Mnendcd  with^ 

brought  against  several  defendants  ;  but  in  the  rule,  the  out  oMti. 
plaintiff  was  required  to  shew  cause,  why  the  like  judg- 
ment as  in  case  of  a  nonsuit  should  not  be  signed  by 
the  ^'  defendant.^  It  was  ipipossible  for  one  defendant  to 
obtain  judgment,  as  in  case  of  a  nonsuit,  in  his  own  favour 
alone,  but  the  application  must  be  ma^e  by  all  the  dc^ 
fendants.  The  present  rule  ought,  therefore,  to  be  dis- 
charged. 

Talbot,  in  support  of  the  rule,  contended  that,  if  there 
were  any  defect  in  it,  the  other  parts  of  the  proceeding 
cured  it.  The  objection  was  merely  founded  on  the 
omission  of  the  letter  "  s,"  after  the  word  "  defendant,** 
in  the  printed  part  of  the  rule.  The  title  of  the  cause, 
however,  was  properly  stated  in  the  affidavit  on  which 
the  rule  had  been  obtained,  in  the  rule  itself,  and  in  the 
affidavit  of  service.  Under  these  circumstances,  it  was 
submitted,  that  the  defect  must  be  considered  as  cured. 

PATTEbON,  J. — This  omission  of  the  letter  *'s*'  was  by 
the  officer  of  the  Court,  and  therefore  the  defendant  must 
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1836. 


Downing 

V. 

Jennings. 
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be  allowed  to  supply  it.  The  course  will  be,  therefore, 
that  the  rule  must  be  amended  by  the  defendant,  but 
without  costs,  and  it  must  then  be  re-served  upon  the 
plaintiff. 

Rule  accordingly. 


/:^/^^Ac  >^- 


^Mjyrr^, 


^^'^^i^4^ 


Where  an  at- 
torney has  ob- 
tained a  rule 
for  his  re-ad- 
mission, bnt  ill 
health  has  pre- 
vented him 
talcing  out  his 
certlficatei  and 
he  has  not 
practised,  he 
may  be  re-ad- 
mitted in  a  sub- 
sequent year, 
on  terms,  with- 
out the  usual 
notices. 


Ex  parte  French. 

rVlGHTMAN  applied  to  re-admit  a  gentleman  as  an 
attorney,  without  the  usual  notices,  under  the  following 
circumstances,  set  forth  in  the  affidavit  supporting  the  ap- 
plication. The  notices  required  by  the  practice  had  been 
given  previous  to  the  Slst  of  January  1835.  On  that 
day,  a  rule  for  his  re-admission  was  obtained,  but  the  ap- 
plicant having  the  misfortune,  very  shortly  afterwards,  to 
break  his  leg,  he  was  unable  to  practise,  and  therefore 
did  not  take  out  his  certificate  from  that  time  to  the 
present.  He  had  not  practised  during  that  period,  and 
therefore  his  application  was,  that  he  might  be  re-ad- 
mitted nunc  pro  tunc,  without  giving  the  usual  notices. 


Patteson,  J. — He  may  be  re-admitted,  and  without 
the  usual  notices,  on  payment  of  the  duty  on  two  cer- 
tificates, and  taking  out  his  certificate  for  the  ci\rrent 
year. 

Re-admitted  accordingly. 


Kempeneers  9.  Holding. 

Lmifsan?*    SiR  F.  POLLOCK:  shewed  cause  against  a  rule  nisi, 
costs  together      obtained  by  Humfrey,  requiring  the  plaintiff  to  shew  cause 

amounting  to  .^      ./^         *  o  * 

more  than  the 

snm  laid  in  the  declaration  is  no  ground  for  setting    aside  the  ca.  sa.  in  that  action,  or  lubsequent 

proceedings  against  the  bail. 
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• 

why  tbe  irrit  of  ca.  sa.,  issued  in  the  original  action^  and 

all  sabsequent  proceedings  thereon,  as  well  as  the  writ  of  kbjjpbmberi 

summons  issued  in  this  action  against  the  bail,  should  not  <^* 

HOLDIVO* 

be  set  aside  with  costs,  oh  the  ground  that  the  damages, 
together  with  the  costs  recovered  in  the  original  action, 
exceeded  the  amount  of  damages  laid  in  the  declaration. 
It  was  an  action  against  the  bail,  and  the  affidavit  of  debt, 
on  which  the  principal  was  arrested,  claimed  200/.  and 
upwards.  In  the  declaration,  the  damages  were  laid  at 
800/.  At  the  trial,  the  plaintiff  recovered  a  verdict  for 
21SI.  6s.  8d.  The  taxed  costs  amounted  to  104/.  3s.  4d.; 
thus  making  a  total  of  damages  and  costs  amounting  to 
817/.  lOs.,  and  therefore  exceeding  the  sum  of  800/.,  the 
damages  laid  in  the  declaration.  This,  it  was  submitted^ 
was  no  objection  to  the  proceedings. 

Humfrey  appeared  in  support  of  the  rule. 

Patteson,  J. — That  difference  surely  can  be  no  ground 
of  objection  to  the  plaintiff's  proceedings.  The  present 
rule  must  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 


Rex  9.  Richard  Hiogins. 
(Before  the  four  Judges.) 

\jrREA  VES  had  obtained  a  rule,  calling  upon  the  de-  This  Court  nn- 

fendant  to  shew  cause  why  the  certiorari  issued  to  remove  Jro«e^to/of  •« 

an  indictment  against  him  for  obstructing  a  public  high-  j*J^j^^,^JJ*  ^^ 

way  should  not  be  quashed,  and  a  procedendo  issue,  and  a  highway, 

,1,1,  ,  ,  .  .his  cosU  at  mb- 

why  he  should  not  pay  to  the  prosecutor  his  costs  mcurred  sions,  which 
at  the  Hereford  Michaehnas  Sessions,  1885.  ll^^xl^ln 

contequence  of 
tbe  defendant  obtaining  a  certiorari  for  the  rettioTal  of  tbe  indictment,  no  notice  of  the  writ  having 
been  given  until  after  defendant  had  given  notice  of  triali  and  the  ezpenset  had  been  incurred,  al- 
though tbe  writ  had  been  issued  long  previously. 
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1B36.  It  appeared,  from  the  affidavits,  that  the  indictment  in 

question  was  found  at  the  Michaelmas  Sessions^  1834,  to 
which  the  defendant  pleaded  at  the  Epiphany  Sessions, 
1835,  and  entered  into  recognizances  to  try  at  the  then 
next  sessions.  No  notice  of  trial  was  given  either  for  the 
Easter  or  Summer  Sessions  following,  but  notice  of  trial 
was  given  by  the  defendant  in  due  time  for  the  Michael- 
mas Sessions,  1835.  In  pursuance  of  such  notice  the 
prosecutor  prepared  for  trial,  and  he  and  his  witnesses 
attended  the  sessions,  which  began  on  the  19th  and 
ended  on  the  evening  of  the  21st  of  October,  and  counsel 
was'  instructed  in  the  case.  Late  on  the  last  day  of  the 
sessions  the  defendant  produced  a  certiorari,  which  had 
been  issued  under  the  fiat  of  Mr.  J.  Liiiledale  in  the 
March  previous,  and  of  which  no  notice  had  been  given  to 
the  prosecutor.  The  notice  of  trial  had  not  been  coun- 
termanded  (a). 

Talfoiirdf  Serjt.,  and  Kelly,  now  shewed  cause. — That 
part  of  the  rule  which  asks  for  the  costs  at  the  sessions 
must  be  discharged.  This  Court  has  no  jurisdiction 
over  them.  [Lord  Denman,  C.  J. — Is  there  not  a  case  on 
the  subject  in  East  ?  Greaves  mentioned  Rex  v.  Bar- 
trum  (6).]  There,  the  costs  were  incurred  after  the  re- 
moval of  the  indictment  No  case  can  be  found  where 
this  Court  has  ordered  costs  in  another  Court  to  be  paid. 
If  the  certiorari  be  not  quashed,  the  Judge  who  tries  the 
case  may  give  these  costs. 

Matde,  and   Greaves,  contr^. — The  Judge  could  not 

(a)  The  Court  having  quashed  78|  8. 24,  as  an  encroachmeut  on 
the  certiorari  on  the  merits,  the  a  highway  was  an  'offence  within 
facts  and  arguments  on  this  point  s.  63,  and  referred  to  Itejr  v.  Bo- 
are  omitted.  Afau^  and  Greaves  denham,  Cowp.  78.  But  the  Court 
contended  that  the  certiorari  was  gave  no  opinion  on  this  point. 
-Uken  away  by  the  13  Geo.  3,  c.         (b)  8  East,  269. 
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give  these  costs,  for  8.64  of  the  13  Geo.  3,  c.  78,  only  1836. 
applies  to  indictments  for  not  repairing  highways.  As 
the  costs  at  the  sessions  were  caused  by  the  wrongful  act 
of  the  defendant,  this  Court  will  make  him  pay  them,  for 
that  is  the  established  practice  of  this  Court  in  such 
cases ;  Rex  v.  Bartrum,  The  rule  is  laid  by  Lord  Holt  in 
Rex  V.  Allen  (a) : — **  If  the  prosecutor  gives  notice  of 
trial  (though  in  an  information)  the  first  assizes,  and  does 
not  jproceed,  the  defendant  must  have  costs.  If  the  per- 
son indicted  gives  notice,  the  prosecutor  shall  have  costs." 
[Pattesortt  J. — In  the  cases  cited,  the  costs  were  after  the 
case  was  in  this  Court.]  The  question  here  is,  from  what 
time  the  jurisdiction  of  this  Court  to  order  costs  com- 
mences. It  is  submitted  that  it  commences  from  the  time 
the  certiorari  attaches,  and  although  the  certiorari  in 
point  oi  fact  only  attached  at  the  time  it  was  delivered  in 
Court,  still,  as  in  point  of  law  the  sessions  are  considered 
only  as  one  day,  and  acts  done  at  any  time  during  their 
continuance  are  the  same  as  if  they  were  done  on  the  first 
day,  this  Court,  in  order  to  effectuate  justice,  will  con- 
sider this  writ  to  have  been  delivered  at  the  sitting  of  the 
Court  on  the  first  day  of  the  sessions,  and  then  this  Court 
may  ordert  hese  costs  to  be  paid.  [Coleridge^  J. — Can 
this  Court  grant  costs  in  any  case  except  where  they  are 
given  by  statute.]  In  Rex  v.  Allen  and  Rex  v.  Bartrum^  no 
reference  is  made  to  the  authority  depending  upon  statute, 
but  it  seems  to  be  put  on  the  general  authority  of  the 
Court.  [Lord  Denman,  C.  J. — ^Are  you  aware  of  Rex  v. 
Passman  (b)  ?]  That  case  is  distinguishable.  There,  the 
application  was  merely  for  costs,  and  the  certiorari  was 
admitted  to  be  properly  sued  out/  for  the  prosecutor  had 
merely  exercised  the  right  he  clearly  had.  That  case 
does  not  overrule  Jones  v.  Dames  {c\  which  was  recog- 

(a)  Comb.  225.  (c)  1  B.  &  G.  143. 

(6)  lAd.  &E.  603. 
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nised  in  Siacey  v.  Evans  (a).   Now  those  cases  are  strongly 
in  favour  of  this  rule^  and|  it  is  submitted^  i^'e  good  law. 

Lord  Dbnman,  C.  J. — ^The  case  of  Stacey  v.  Evans 
appears  to  be  founded  on  the  authority  of  Jones  v.  Davies, 
and  that  case  must  be  taken  to  be  overruled  by  Rex  v. 
Passman.  As  those  cases,  therefore,  cannot  now  be  con- 
sidered as  law,  and  as  it  has  not  been  shewn  that  this 
Court  has  any  authority  to  grant  these  coats,  that  part  of 
the  rule  must  be  discharged,  but  the  rule  will  be  absolute 
for  quashing  the  certiorari  and  issuing  a  procedendo. 


Pattkson,J.,  Williams,  J.,  and  Colbridoe,  J.,  con- 
curred. 

Rule  accordingly. 


The  Court  will 
interfere  with 
the  discretion 
of  the  Matter 
as  to  the  num* 
her  of  counsel 
he  allows  on 
taxation,  under 
special  circum- 
stances. 


GriNDALL  V.  GODMAN. 

x^RESSWELLL  shewed  cause  against  a  rule  nisi  ob- 
tained by  Wightman,  for  reviewing  the  Master's  taxation. 
The  objection  to  the  course  pursued  by  the  Master  was, 
that  he  had  allowed  only  one  counsel  instead  of  two  for 
the  defendant,  at  the  trial  of  the  cause.  This  was  a  mere 
matter  of  detail,  peculiarly  within  the  discretion  of  the 
Master ;  and  it  was  the  established  practice  of  the  Court, 
not  to  interfere  with  his  discretion  in  such  cases.  Were 
an  interference  to  take  place  in  mere  matters  of  detail, 
there  would  be  a  perpetual  appeal  from  him  to  the  Court, 
as  it  seldom  occurred,  that  either  party  was  satisfied  with 
the  taxation. 

TVtghtman,  in  support  of  the  rule,  admitted  that  the 
general  practice  was  as  stated  on  the  other  side,  but,  in 


(a)  13  Price,  449. 
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extreme  cases*  the  Court  was  in  the  habit  of  interfering         1836. 
with  the  Master's  discretion,  and  directing  him  to  review      grihdall 
his  taxation.    In  the  present  case,  it  appeared  from  the  v- 

affidavit  on  which  the  rule  was  obtained,  that  the  plaintiff 
had  subpoenaed  seven  witnesses,  and  some  of  them  ac- 
tually attended ;  the  defendant  had  subpoenaed  one  wit- 
ness. At  the  trial,  no  witnesses  were  called,  the  facts  being 
admitted,  subject  to  the  opinion  of  t^e  Court  above  on  a 
question  of  law,  as  to  how  far  a  husband  was  liable  for 
costs  incurred  in  prosecuting  him  for  an  assault  on  his 
wife.  It  was  true,  therefore,  that  very  little  was  ne- 
cessary to  be  done  at  the  trial  by  the  counsel  em- 
ployed on  the  part  of  the  defendant  That  was,  how- 
ever, a  matter  which  could  not  have  been  anticipated  by 
the  attorney,  when  he  was  preparing  for  trial.  He  was 
to  look  to  the  probabilities  of  what  would  occur,  when 
the  cause  was  tried.  The  probabilities  were,  that,  from 
the  nature  of  the  case,  it  would  be  obstinately  litigated. 
It  would  be  necessary,  therefore,  to  cross-examine  the 
seven  witnesses  who  would  be  called  by  the  plaintiff. 
Various  nice  questions  of  law  would  arise  as  to  the  de- 
fendant's liability ;  for,  under  some  circumstances,  or  to  a 
certain  extent,  he  Would  be  liable  ;  under  other  circum- 
stances, and  to  the  extent  charged  by  the  plaintiff,  he 
would  not  be  liable.  The  attorney,  therefore,  in  pre- 
paring for  trial,  was  perfectly  right  in  delivering  two 
briefs. 

Patteson,  J. — I  am  always  unwilling  to  interfere  with 
the  Master's  taxation,  as  to  matters  peculiarly  within  his 
discretion,  especially  where  it  has  been  applied  to  ques- 
tions of  amount.  In  many  instances  they  are  matters  of 
which  I  have  no  knowledge,  and  as  to  which,  therefore,  I 
can  form  no  opinion.  Herci  however,  I  can  judge  of 
the  question  in  dispute.  It  seeiris  to  me  that  two  counsel 
ought  to  have  been  allowed.    Antecedent  to  the  trial. 
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there  was  every  reason  to  presume,  that  the  counsel  em- 
ployed for  the  defendant  would  be  required  to  make  con- 
siderable exertions  ;  the  attorney,  therefore,  was  riglit  in 
delivering  two  briefs.  At  the  trial  it  appears,  that,  by 
consent  of  both  parties,  the  facts  were  not  disputed,  but 
admitted,  subject  to  the  question  of  law.  It  is  a  very 
useful  practice  that  such  arrangements  should  be  made, 
as  they  tend  materially  to  save  the  time  of  other  suitors. 
I  am  very  unwilling  that  any  decision  of  mine  should 
throw  an  impediment  in  the  way  of  such  a  practice. 
The  Master's  taxation  must  consequently  be  reviewed ; 
but  I  cannot  avoid  thinking,  that  if  all  the  facts  had  been 
brought  before  the  Master,  as  they  have  been  before  me, 
he  would  not  have  disallowed  one  of  the  counsel. 

The  present  rule  must  therefore  be  made  absolute,  but 
without  costs. 

Rule  absolute,  without  costs* 


A  declaration 
in  ejectment 
dated  the  8th 
instead  of  the 
7thofWU1.4, 
is  irregular; 
but  if,  from  the 
date  of  the 
notice,  tlte  te> 
nant  must  be 
aware  of  the 
term  in  which 
he  is  to  appear, 
the  defect  is 
cured. 


Doe  rf.  Wills  v.  Roe. 

x^OOPER  moved  for  judgment  against  the  casual 
ejector.  The  peculiarity  in  the  case  was,  that  the  decla- 
ration was  dated  in  the  8th  year  instead  of  the  7th  year 

of  the  present  reign. 

« 

Patteson,  J.  —  In  the  case  of  Doe  d.  Gowland  v. 
Roe  (a),  the  Court  held  a  declaration  in  ejectment,  en- 
titled, "  6  Will.  4,"  instead  of  «  7  Will.  4,"  to  be  irregular. 
The  present  is  the  converse  of  that  case,  and  therefore 
the  proceedings  are  wrong* 

Cooper  then  stated  that  the  notice  at  the  foot  of  the 
declaration  was  dated  the  Sth  January,  1837 ;  and  re- 


(fl)  Ante,  p.  273. 
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quired  the  tenant  in  possession  to  appear  in  the  next         1836. 
term. 

Patteson,  J. — I  think  that^  as  the  tenant  could  not 
have  any  doubt,  after  reading  the  date  of  the  notice, 
as  to  the  term  in  which  he  was  to  appear^  you  may  take 
jour  rule. 

Rule  granted. 


CURLEWIS  V.  POCOCK. 

JL  HIS  was  an  interpleader  rule.  The  Court  has 

Wightman  appeared  on  behalf  of  the  claimant ;  Bere  S^eUeVead" 

on   behalf  of  the  sheriff;  and  Kelly  on  behalf  of  the  Act,  to  dispose 

_.  ^  summarily  of 

execution  creditor.  the  matter  in 

It  was  suggested,  that  the  question  in  dispute  between  the^plrties^wbo 

the  parties  should  be  decided  summarily  by  the  Court.  *J^^°^u{e* 

This  was  however  objected  to  on  behalf  of  the  execution  without  the 

]..  consent  of  both 

creditor.  plaintiff  and 


claimant. 


Coleridge,  J. — I  have  no  power  to  dispose  of  this  case 
summarily,  without  the  consent  both  of  the  plaintiff  and 
of  the  claimant.  That  is  required  in  cases  of  applications 
under  the  first  section  of  the  1  &  ^  Will.  4,  c.  58,  and  the 
sixth  section  of  the  act  only  gives  me  the  same  power  as 
that  granted  by  the  first  section. 

An  issue  was  then  directed  to  try  the  matter  in  dispute, 
the  execution  creditor  being  made  plaintiff. 

Rule  accordingly. 


VOL.  v.  c  c  D.P.  €• 
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Rex  v.  The  Justices  of  Warwickshire. 

Jffidayft^on*"  DANIEL  moved  on  the  behalf  of  the  prosecutor  to 

which  a  rule  enlarge  the  rule  in  this  casCi  for  a  mandamus  until  Easter 

uined,  may  be  term,  the  prosecutor  to  be  at  liberty  to  amend  the  a£B- 

^yme^of"  ^^"^^  ^^  ^hxch  the  rule  was  obtained,  and  for  that  pur- 

oosts,  the  op-  pose  to  take  it  off  the  file  and  re-swear  it    The  reason  of 

posite  party 

having  leave  to    this  application  was,  that  the  affidavit  on  which  the  rule 
reply.     ^^*"    ^^'^  h^exi  moTcd,  was  improperly  entitled.     It  had  been 

entitled  ''  In  the  King's  Bench,  The  King  v.  The  Jus- 
tices of  Warwickshire.*^  This  was  irregular,  as  at  the 
time  the  rule  was  moved  for,  there  was  no  cause  in  Court. 
It  should  properly  only  have  been  entitled,  **  In  the 
King's  Bench."  It  was  an  enlarged  rule,  and  there  might 
be  some  doubt  whether,  under  those  circumstances,  such 
an  application  was  necessary.  In  the  case  of  Ex  parte 
John  Nohro  (a),  it  was  held  to  be  irregular  in  moving  for 
a  rule  nisi,  to  entitle  the  affidavits  in  any  cause.  It  did 
not,  however,  appear  in  that  case,  whether  they  were  en- 
titled in  the  Court.  In  this  case  they  were  entitled  in 
the  Court  as  well  as  in  a  cause.  The  title  of  the  cause, 
therefore,  might,  perhaps,  be  discarded  as  surplusage. 
But,  for  the  sake  of  security,  the  present  application  was 
made  to  amend. 

Miller  appeared  to  oppose  the  application  in  the  first 
instance.  It  was  clear,  on  the  authority  of  the  case  just 
cited,  that  the  affidavits  were  improperly  entitled,  and 
therefore^  if  the  rule  were  heard  on  them,  it  would  be 
discharged  with  costs.  If  the  present  application  were 
granted,  the  defendants  ought  to  have  liberty  to  file 
affidavits  in  reply,  and  ought  to  have  the  costs  of  the  pre- 
sent application. 

(a)  1  B.  &  C.  267. 
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Patteson^  J. — I  think  the  affidavits  may  be  taken  off        1836. 
the  file  and  amended :  the  defendants  must  be  at  liberty  ^^^ 

to  make  affidavits  in  reply ;  and  have  the  costs  of  applying  ^^    ••  . 

^f      ,  rr- y      o  The  Justices 

here  to  oppose  the  application.  of  Warwick- 
shire. 

Rule  accordingly. 


Grindley  €7.  Thorn. 

x^HILTON  moved  for  leave  to  issue  a  writ  of  distringas  The  Court  will 
against  the  defendant,  for  the  purpose  of  compelling  an  (^^t?f  dis- 
appearance to  the  action  under  the  circumstances  dis-  tringas,  for  the 

*  •  ^  ^  ^  purpose  of  com- 

closed  in  his  affidavit.     It  was  an  action  to  recover  com-  peiiinganap- 

^.  .        ,  -  ...  .•         1        ai        pearance  where 

pensation  in  damages  for  crimmai  conversation  by  the  [here  has  only 
defendant  with  the  plaintiff's  wife.    A  writ  of  summons  ^"l^^^^H^^ 
had  been  issued,  and  various  attempts  made  to  serve  the  summons  on  an 
defendant^  but  without  success.  Advertisements  were  put  fendant. 
into  the  newspapers  for  the  disqovery  either  of  the  defend- 
ant or  his  place  of  abode  ;  no  uiformation,  however,  could 
be  obtained  with  respect  to  either*   At  length  it  was  dis- 
covered, that  there  was  a  person  who  acted  as  the  de^ 
fendant's  agents  in  the  receipt  of  rents  arising  from  certain 
property  of  which  he  was  the  owner.     The  object  of  the 
present  application  was  to  allow  the  service  of  the  writ  of 
summons  on  the  agent  to  be  good  service,  either  for  the 
purpose  of  entering  an  appearance  at  once,  or  as  pre- 
paratory to  issuing  a  writ  of  distringas,  for  the  purpose 
of  compelling  an  appearance.     It  was  true  the  plaintiff 
might  obtain  such  a  writ  in  order  to  proceed  to  outlawry, 
but  that  would  not  effectuate  the  plaintiff's  intention. 
He  was  not  desirous  of  outIa¥ring  the  defendant,  but  of 
proceeding  in  the  action  and  recovering  damages.    The 
usual  practice  had  been,  pursuant  to  the  provisions  of  the 
Uniformity  of  Process  Act,  S  Will.  4,  c.  39,  s.  3,  to  require 
three  calls  to  be  made  at  the  defendant's  place  of  abode, 

c  c2 
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1836.         the  two  last  pursuant  to  appointments  madei  and  the 

GaiNDLEY      ^^Py  ^^  ^^^  ^^'  ^^  summons  to  be  left  at  the  last  calL 
*•  Although  this  had  been  the  practice  in  general^  yet^  as 

JL  nOHn* 

the  words  of  the  act  of  parliament  only  required,  previous 
to  the  issue  of  the  writ,  that  it  should  be  made  appear, 
'^  to  the  satisfaction  of  the  Court  out  of  which  the  process 
issued,  or,  in  vacation,  of  any  Judge  of  either  of  the  said 
Courts,  that  any  defendant  has  not  been  personally  served 
with  any  writ  of  summons,  and  has  not,  according  to  the 
exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  so  to  do,  without  some  more  efficacious  pro- 
cess,*' all  that  was  necessary  would  be  to  shew  that  the 
defendant  could  not  be  served,  or  compelled  to  enter  an 
appearance,  by  ordinary  means.  In  Hickman  v.  Dalli- 
more  (a),  the  marginal  note  was,  ''  Where  it  is  clear  that 
the  defendant  keeps  out  of  the  way  to  avoid  being  served, 
the  Court  will  grant  a  distringas,  although  three  calls  and 
two  appointments  have  not  been  made.*'  On  the  words, 
therefore,  of  the  statute,  as  well  as  the  principle  of  this 
case,  it  was  submitted  that  a  writ  of  distringas  might  issue, 
either  immediately  or  after  service  of  the  writ  of  summons, 
on  the  receiver  of  the  defendant's  rents. 

Patteson,  J. — I  am  not  aware  of  any  case,  or  act  of 
parliament,  which  will  authorize  me  in  granting  a  dis- 
tringas in  consequence  of  a  service  of  a  writ  of  summons 
on  the  mere  agent  of  the  defendant.  I  do  not  think  that 
I  can  grant  the  application. 

Rule  refused. 
(a)  Ante,  Vol.  4,  p.  278. 


y^^c  ^.'^Zuu^Y^j'^yy^^^'^^^' 
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Savage  v.  Lipscomb. 
{Before  the  Four  Judges.) 

tfAMES  shewed  cause  against  a  rule  obtained  by  Kelly  where  the  writ 
for  reviewing  the  Master's  taxation.  The  plaintiff's  attor-  lul^abov!^20/., 
ney  had  been  instructed  to  commence  an  action  in  debt  *»«!  ^^^l^  «»«- 

cation,  the 

for  ^L^    and   endorsed   his    writ    accordingly    for  that  plaintiff  gWes 
amount.     The  defendant  delivered  a  plea^  which  was  a  credit  for  a 
nullity,  and  judgment  was  signed.     When  the  plaintiff's  "]JJJij^ha8*not 
attorney  issued  execution^  he  was,  for  the  first  time,  in<  been, pleaded, 
formed  by  his   client,    that   the   defendant  had  a  crois  reduces  the 
demand,  amounting  to  9/L,  against  him.     The  plaintiff's  under^20/°"' 
attorney  then  cave  the  defendant  credit  for  9i,  and  issued  **  Master 

^,  .  should  tax  the 

bis  execution  for  23/.,  the  debt  being  17/.,  and  the  costs  costa  upon  the 

1  •  ^1       i.^w,  reduced  scale; 

making  up  the  difference.  Patteson,  J., 

Upon  these  facts  James  contended,  that  the  Master  ^»»«nticnte. 
was  quite  right  in  taxing  the  costs  upon  the  larger  scale. 
In  the  directions  to  taxing  officers,  Hill.  T.  4  Will.  4  (a), 
it  is  directed,  that  '*  in  all  actions  of  assumpsit,  debt,  or 
covenant,  where  the  sum  recovered  or  paid  into  Court,  and 
accepted  by  the  plaintiff  in  satisfaction  for  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not 
exceed  twenty  pounds,  (without  costs),  the  plaintiff's 
costs  shall  be  taxed  according  to  the  reduced  scale  here- 
unto annexed."  In  this  case  a  sum  had  been  recovered, 
as  appeared  by  the  judgment,  above  ^/.,  and  the  Mas- 
ter taxed  the  costs  upon  the  judgmeut  produced  before 
him.  There  was  no  agreement  between  the  parties,  that 
a  less  sum  should  be  taken  in  satisfaction  of  the  debt,  or 
any  thing  which  would  authorize  the  Master  to  tax  on 
the  reduced  scale.     The  judgment  now  stood  unsatisfied,^ 

(a)  Ante,  Vol.  2,  p.  486. 
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1836.         except  as  to  part  of  it|  and  the  costs  being  incident  to 
Savage       ^^^  judgment,  and  the  judgment  for  a  sum  above  20/., 
V-  it  was  submitted  that  the  costs  of  the  plaintiff's  attorney 

were  correctly  taxed. 

Kelly f  in  support  of  the  rule,  produced  an  account  sent 
by  the  plaintiff  to  the  defendant,  before  the  commence- 
ment of  the  action,  in  which  the  plaintiff  gave  the  defend- 
ant credit  for  the  9/.,  which  made  the  balance  which  the 
plaintiff  demanded  only  17/.,  and  relied  upon  this  fact  to 
shew,  that  although  the  defendant's  writ  was  endorsed 
for  the  26Lt  the  action  was  really  brought  for  the  17/., 
and  that  the  plaintiff's  attorney  was  not  entitled  to  tax  his 
bill  as  for  a  debt  above  20/.,  when  the  real  demand  was 
only  17/. 

James  here  suggested,  that  the  plaintiff  was  under  this 
difficulty,  that  the  defendant  might  have  pleaded  the  9^. 
by  way  of  set«off,  had  the  action  been  commenced  for  the 
17/.  only. 

Per  Curiam,  {Patteson,  J.,  diss.) — We  think  the  Master 
should  tax  these  costs  again.  The  plaintiff's  attorney 
should  not  have  headed  his  bill  as  a  debt  above  202., 
after  he  had  given  the  defendant  credit  for  the  cross 
demand,  and  thereby  reduced  the  real  debt  to  a  less  sum. 
We  think  that  the  rule  should  be  absolute,  but  without 
costs. 

Rule  absolute,  without  costs. 
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Rex   v.   The   Sheriffs   of  London,    in  a  Cause  of 

Tyler  r.  Still. 

f/AMES  had  obtained  a  rule  to  shew  cause  why  an  at-  When  the  de- 
fendant has 

tachment  against  the  above  defendants  should  not  be  set  put  in  hail, 
aside,  and  why  the  plaintiff  or  bis  attorney  should  not  pay  musf  except 
the  costs  of  the  application.  tZ^'^'L 

attach  the 

Ball  shewed  cause,  and  contended,  that  the  sheriff  was  in  bringing  in 
contempt  by  not  having  brought  in  the  body  at  the  proper  Ihou^^iftbe'*" 
time.    It  appeared  from  the  facta,  that  bail  had  been  put  defendant  has 

-*_,,,_       .^  -  given  notice  of 

m  and  perfected,   but  that  the  sheriff  was  one  day  too  justification. 
late  in  making  his  return.    The  only  point,  therefore,  was 
as  to  the  costs  of  obtaining  this  attachment,  and  whether 
the  sheriff  was  compelled  to  pay  them. 

James  contended,  that  there  had  been  an  irregularity 
on  the  part  of  the  plaintiff,  and  therefore  the  rule  must 
be  absolute,  without  conditions.  After  the  bail  had  been 
put  in,  it  was  the  duty  of  the  plaintiff^s  attorney  to  ex- 
cept to  the  bail,  before  he  could  rule  the  sheriff  to  bring 
in  the  body;  and  no  exception  had  been  entered.  He 
cited  Cohn  v.  Davis  (a),  and  Rogers  v.  Mapleback  (6), 
which  cases  had  not  beeh  overruled.  There,  it  was  ex- 
pressly laid  down,  that  where  the  defendant  has  put  in 
bail,  before  the  plaintiff  can  rule  the  sheriff  to  bring  in 
the  body,  he  must  except  to  the  bail,  and  that,  as  re- 
garded the  sheriff,  notice  of  justification  of  bail  was  no 
waiver  of  such  default,  though  it  might  be  as  between  the 
parties.  It  was  a  condition  precedent  to  ruling  the  sheriff 
to  bring  in  the  body,  and  that  the  plaintiff  not  having 
performed  it,  he  was  irregular  in  seeking  to  bring  the 
sheriff  into  contempt. 

(a)  IH.  Black.  80.  (6)  lb.  106. 
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1836.  Coleridge,  J. — According  to  the  doctrine  laid  down  in 

"    "    "      the  cases  cited,  it  was  the  duty  of  the  plaintifTs  attorney 

9.  to  except  to  the  bail,  before  ruling  the  sheriff.     The  rule 

London.       ^o  ^et  aside  the  attachment  against  the  sheriff  must  be 

made  absolute. 


Ball  applied  for  the  costs. 

James  submitted,  that  the  sheriff  should  be  paid  his 
costs,  having  been  brought  there  irregularly. 

Coleridge,  J. — The  sheriff  certainly  ought  not  to  pay 
costs.  The  rule  must  be  absolute,  without  costs  on  either 
side. 

Rule  absolute,  without  costs. 


Where  a  de- 
fendant has  de- 
posited money 
in  Court,  pur- 
suant to  7  &  8 
Geo.  4,  c.  71, 
s.  2,  to  abide 
the  event  of 
the  suit,  and 
he  succeeds, 
the  rule  for 
taking  the 
money  out  of 
Court  is  nisi 
in  the  first 
instance. 


Lover  v,  Tolmin. 

ARCHBOLD  moved  for  leave  to  take  out  of  Court  a  sum 
of  84/.,  which  had  been  paid  into  Court,  pursuant  to  7  &  8 
Geo.  4,  c.  71,  s.  2,  to  abide  the  event  of  the  suit.  The 
action  had  proceeded,  and  the  defendant  obtained  a  ver- 
dict. The  time  for  moving  for  a  new  trial,  or  for  arresting 
the  judgment  in  the  following  term,  had  expired.  No 
doubt,  therefore,  existed,  on  the  language  of  the  act,  that 
the  defendant  was  entitled  to  have  the  money  out  of  Court. 
The  only  question  was,  whether  the  rule  for  that  purpose 
was  to  be  absolute  or  nisi  in  the  first  instance. 


Patteson,  J.  (after  consulting  with  Mr.  Hill,  the  clerk 
of  the  rules),  said,  that  the  rule  must  be  nisi  in  the  first 


instance. 


Rule  nisi  granted. 
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Doe  dem.  Watson  v.  Roe. 

J.  OMLINSON  moved  for  the  ordinary  landlord's  rule,  in  moving  for 
under  theJL  Geo.  4,  c.  87,  s.  1.    Some  difficulty  had  been  landlord's  rule, 
suggested  by  the  officer  of  the  Court  with  respect  to  the  ""qm-^Vst 
title  of  the  affidavit,  on  which  the  application  was  found-  ■-  \  ^^^  ^^' 
ed.    The  affidavit  was  entitled  merely   "Doe  v.  Roe/'  port ol the 
without  stating  the  name  of  the  lessor  of  the  plaintiff.  mw^^haTe" 

the  plainttiTs 
lessor's  name 

Patteson,  J. — The  name  of  the  lessor  must  be  stated  in  its  Ude. 
in  the  title  of  the  affidavit.     It  may  be  amended,  and  the 
application  renewed  on  more  perfect  materials. 

Rule  refused. 


Ex  parte  Wyatt. 

e/.  BA  YLE  Y  applied  for  a  rule  absolute  in  the  first  in-  Where  a  writ 
stance  for  an  attachment  against  a  person  named  Colonel  hasbees^sexre? 
Rochfort,  for  his  disobedience  to  a  writ  of  habeas  corpus,  ^  *  party  in 

*^  France,  and 

which  had   been  directed  to  him,  and  which  had  been  which  has  not 
served  upon  him  in  the  kingdom  of  France.    The  affi-  the  Court  will 
davits  on  which  he  moved  disclosed  the  following  facts: —  JSelihwiate 
The  Colonel  had  eloped  with  Mr.  Wyatt's  wife,  had  taken  >»  the  6nt  in- 
her  into  the  kingdom  of  France,  and  was  now  living  with  attachment  on 
her  there  in  a  state  of  open  adultery.     With  Mrs.  Wyatt,  hisdUohedience 
he  had  taken  the  son  of  the  applicant,  and  had  for  a  long  «*^??|^  ^^^ 
time  past  kept  him  from  his  father.     Mr.  Wyatt  applied  ceeding  has 
to  have  his  son  restored,  but  this  was  refused  unless  a  nisedandor- 
sum  of  1000/.  was  paid  for  his  support.     An  application  obeyed"bf*the 
was  then  made  for  a  writ  of  habeas  corpus  to  bring  up  French  tri- 

hanals;  nor 

the  body  of  the  child,  and  that  writ  was  served  personally  will  the  Court 

grant  its  war- 
rant to  appre- 
hend the  defendant  for  his  contempt,  under  the  56  Geo.  3,  c  100,  s.  2,  it  appearing  that  the  person 
in  question  was  confined  in  France. 
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1836. 


Ex  parte 
Wtatt. 


on  the  Colonel  in  Paris.  An  application  had  been  made 
previous  to  this  service  to  the  French  authorities,  and 
the  writ  of  habeas  corpus  had  been  recognised,  and  de- 
clared proper  to  be  executed.  In  the  service  of  the  writ 
the  French  forma  had  been  adopted  (a).  Under  these 
circumstances,  it  was  submitted,  that  the  proceeding 
of  the  French  tribunal  would  be  recognised,  in  this  coun- 
try, by  the  English  Courts,  on  the  general  principles  of  in- 
ternational law,  and  therefore  that  this  Court  would  grant  a 
rule  absolute  in  the  first  instance,  for  an  attachment,  on  the 
ground  of  the  defendant's  disobedience  to  the  writ  of 
habeas  corpus.  He  cited  Hopcrc^fi  v.  Fermor  (a),  where 
the  Court  of  Common  Pleas  granted  a  writ  of  attachment 
against  a  party  for  non-performance  of  an  award,  which 
had  been  made  a  rule  of  Court ;  a  copy  of  the  award,  and 
a  rule  nisi  for  an  attachment,  having  been  served  upon 
him  at  Boulogne,  in  the  kingdom  of  France ;  and  Weather- 
head  V.  Landles  (6),  where  the  Court  permitted  a  judg- 
ment to  be  signed  on  a  sci.  fa.  after  eight  days  from  the 
return,  the  defendant  residing  abroad,  but  having  had 
reasonable  notice  of  the  proceeding.  The  reason  of  the 
application  being  made  for  a  rule  absolute  in  the  first  in- 


(a)  Ths  provirion  under  which 
the  French  tribunals  proceeded 
was  Article  2123  of  the  Code  Civil, 
the  words  of  which  are  as  fol- 
lows : — ''  L*hypoth^que  judiciare 
resulte  des  jugemens,  soit  contra- 
dictoires,  soit  par  d^faut,  d^fini- 
tifs  ou  provisoires,  en  faveur  de 
celui  qui  les  a  obtenus.  Elle  t&- 
suite  aussi  des  reconnaissances  ou 
verifications,  faites  en  jugement, 
des  signatures  appos^es  k  un  acte 
obligatoire  sous  seing  priv^. 

**  Elle  peut  s'exercer  sur  les 
immeubles  actuels  du  d^biteur  et 
sur  ceux  qu'il  pourra  acqu^rir, 


sauf  ausrt  les  modifications  qui 
seront  d-apr^s  ezprim^es. 

"  Les  ddcidons  arbitrales  n'em- 
portent  hypoth^que  qu*autant 
qu'elles  sont  rev^tues  de  Pordon- 
nance  judiciaire  d'extoition. 

«  L'hypoth^que  ne  peut  pareil- 
lementr^sulter  des  jugemens  ren- 
dus  en  pays  danger,  qu'autant 
qulls  ont  M  d^clar^s  ex^cutoires 
par  un  tribunal  fran^ais;  sans  pr^ 
judice  des  dispositions  contraires 
qui  peuvent  ^tre  dans  lea  lois 
politiques  ou  dans  les  trait^s." 

(b)  1  Bing.  378. 

(c)  Ante,  p.  189. 
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stance  was,  that  the  defendant  was  now  a  prisoner  for         1836. 
debt  in  the  Marshalsea  of  this  Court,  and  was  making      ^^     ^ 
extraordinary  efforts  to  arrange  his  debts  with  his  credi-       Wyatt. 
tors,  and  obtain  his  liberation  and  return  to  France.    Un- 
less, therefore,  the  application  was  granted  in  the  form 
prayed,  before  he  could  be  arrested  on  the  attachment, 
supposing  the  rule  to  be  made  absolute  for  its  issue,  he 
would  have  removed  himself  out  of  the  jurisdiction. 

Patteson,  J. — ^The  only  effect,  which  the  proceedings 
of  the  French  tribunal  can  have  upon  the  service  of  the 
writ  of  habeas  corpus,  is  to  render  it  equivalent  to  per- 
sonal service  of  that  writ.  The  French  law  cannot  give 
any  greater  effect  than  is  attached  to  it  by  the  English 
law;  nor  can  the  law  of  France  give  me  more  authority 
with  respect  to  my  writ,  than  I  have  without  that  law. 
The  present  case  is  different  from  one  ip  which  it  is 
sought  to  give  effect  to  a  foreign  judgment.  Here  it  is 
sought  to  give  effect  to  a  proceeding  commenced  in  Eng- 
land. I  cannot  grant  a  rule  absolute  in  the  first  instance 
for  an  attachment,  as  the  defendant  would  have  a  right  to 
be  heard,  before  the  writ  of  attachment  could  go.  I  can 
only  grant  you  a  rule  nisi  in  the  first  instance. 

Bayley  suggested,  that,  under  the  56  Geo.  3,  c.  100, 
sec.  S,  the  Court  might  issue  its  warrant  for  disobedience 
to  the  writ.  The  words  of  that  section  were,  **  that  if 
the  person  or  persons  to  whom  any  writ  of  habeas  corpus 
shall  be  directed  according  to  the  provisions  of  this  act, 
upon  service  of  such  writ,  either  by  the  actual  delivery 
thereof  to  him,  her,  or  them,  or  by  leaving  the  same  at 
the  place  where  the  party  shall  be  confined  or  restrained, 
with  any  servant  or  agent  of  the  person  or  persons  so 
confining  or  restraining,  shall  wilfully  neglect  or  refuse  to 
make  a  return,  or  pay  bbedience  thereto,  he,  she,  or  they 
shall  be  deemed  guilty  of  a  contempt  of  the  Court,  under 
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1836.         the  seal  whereof  such  writ  shall  have  issued  ;  and  it  shall 
o       ^        be  lawful  to  and  for  the  said  Justice  or  Baron,  before 

Ex  parte 

WiATT.       whom  such  writ  shall  be  returnable,  upon  proof  made  by 
affidavit  of  wilful  disobedience  of  the  said  writ,  to  issue  a 
warrant  under  his  hand  and  seal  for  the  apprehending 
and  bringing  before  him,  or  before  some  other  Justice  or 
Baron  of  the  same  Court,  the  person  or  persons  so  wil- 
fully disobeying  the  said  writ,  in  order  to  his,  her,  or 
their  being  bound  to  the  King's  majesty,  with  two  suffi- 
cient sureties,  in  such  sum  as   in  the  warrant  shall  be 
expressed,  with  condition  to  appear  in  the  Court  of  which 
the  said  Justice  or  Baron  is  a  Judge,  at  a  day  in  the  en- 
suing term  to  be  mentioned  in  the  said  warrant,  to  an- 
swer the  matter  of  contempt  with  which  he,  she,  or  they 
are  charged ;  and  in  case  of  neglect  or  refusal  to  become 
bound  as  aforesaid,  it  shall  be  lawful  for  such  Justice  or 
Baron  to  commit  such  person  or  persons  so  neglecting  or 
refusing  to  the  gaol  or  prison  of  the  Court  of  which  such 
Justice  or  Baron  shall  be  Judge,  there  to  remain  until  he, 
she,  or  they  shall  have  become  bound  as  aforesaid,  or 
shall  be  discharged  by  order  of  the  Court  in  term  time,  or 
by  order  of  one  of  the  Justices  or  Barons  of  the  Court  in 
vacation;  and  the  recognizance  or  recognizances  to  be 
taken  thereupon,  shall  be  returned  and  filed  in  the  same 
Court,  and  shall  continue  in  force  until  the  matter  of  such 
contempt  shall  have  been  heard   and  determined,  unless 
sooner  ordered  by  the  Court  to  be  discharged/'    In  the 
present  case,  the  defendant  had  been  served  with  a  writ 
of  habeas  corpus,  and  had  not  obeyed  it ;  he  had  there- 
fore been  guilty  of  a  contempt  of  Court,  and  was  liable  to 
be  apprehended  on  a  warrant  issued  by  the  Court. 

Patteson,  J. — That  act  only  applies,  as  appears  by 
the  language  of  the  first  section,  to  persons  confined,  or 
restrained  of  their  liberty  within  England,  Wales,  JBerwick- 
upon-Tweed,  Jersey,  Guernsey,  Man,  and  Ireland.    Here, 
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it  appears,  that  the  applicant's  child  is  in  no  one  of  those         1836. 
places.     I  cannot,  therefore,  grant  the  warrant.    AU  I  can       ^^  ^^^ 
do  is,  either  to  grant  you  a  rule  nisi  for  an  attachment,       Wyatt. 
for  disobedience  to  the  writ  of  habeas  corpus,  or  a  new 
writ  of  habeas  corpus. 

J.  Bayley  elected  to  take  the  new  writ. 

Writ  granted. 


Hawlby  v.  Sherly. 

JUOGGINS  shewed  cause  against  a  rule  obtained  by  ifapUindffhas 

Peiersdorff,  for  judgment  as  in  case  of  a  nonsuit.     The  ^ause  down  to 

objection  he  had  to  the  rule  was,  that  the  plaintiff  had  ^^'^■^^*^, 

taken  the  cause  down  once  for  trial,  and  although  a  new  be  granted,  and 

trial  had  been  granted,  yet  he  must  be  considered  as  fresh  notice, 

having  sufficiently  complied  with  the  statute.     The  pre-  S!h"h*hl  does 

sent  rule  must  therefore  be  discharged.  ^^  ?'?*^» 

^  the  defendant 

is  not  entitled 

Petersdorff,  in  support  of  the  rule,  contended,  that  as  to  judgment 
the  plaintiff  had  given  a  fresh   notice  of  trial,  which  he  nonsuit 
had  not  carried  into   effect,   he  had  been  guilty   of   a 
default,  which  entitled  the   defendant  to  judgment  as  in 
case  of  a  nonsuit,  notwithstanding  the  cause  having  been 
once  taken  down  to  trial. 

LiTTLEDALE,  J. — That  is  no  objection.  The  plaintiff 
has  complied  with  the  statute,  and  therefore  the  present 
rule  must  be  discharged.  If  the  defendant  chooses,  he 
may  take  the  cause  down  by  proviso. 

Rule  discharged  (a). 

(a)  See  Gilbert  v.  Kirkland,  ante,  made  a  remanet,  and  a  subsequent 
Vol.  2,  p.  163,  where  Mr.  Justice  notice  of  trial  having  been  given, 
Patteton,  after  consulting  the  other  on  which  the  plaintiff  did  not  pro- 
Judges,    pronounced   a  similar  ceed. 
opinion;   the  cause  having  been 
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1836. 

HowBLL  9.  Jacobs. 

A  non.  proi.  for  ArCHBOLD  shewed  cause  against  a  rule  for  judgment 

issoepuniMnt ^  ^^  ^^  ^^^^  ^^  ^  Honsuit.  It  was  a  town  cause,  the  yenue 
Co  rule,  is  beinff  laid  in  Middlesex.     The  plaintiff  gave  notice  of 

irregular  after  ®  . 

notice  of  trial,  trial  for  the  sittings  after  Trinity  Term,  and  so  far  he  was 
plaintiff  gave  bound  to  try,  pursuant  to  his  notice.  After  this,  the  de- 
Md'ujfdefen.    fendant  ruled  the  plaintiff  to  enter  the  issue  in  Trinity 

dant  afterwards  Term^issuc  having  been  joined  in  that  Term.     The  plain- 
signed  judgment 
of  non.  pros.,  for  tiff  did  not  enter  it,  and  the  defendant  signed  judgment 

not  entering  « 

the  Issue  pur-     o^  ^^^*  P^^^^*  ^  consequence. 

soant  to  a  rule 
for  that  pur^ 

pose,  it  is  a  LiTTLBDALB,  J. — ^Such  a  judgment  could  not  be  regu^^ 

ffuScienc  ao>  »      «?  «? 

swer  to  a  rule     lariy  signed,  after  notice  of  trial  given. 

for  a  Jttdgaient 
as  in  case  of  a 

tiuTdniefor  Arckbold. — ^The  plaintiff  applied  to  set  aside  the  judg- 

te^^**^"*d**  "^^'^^  *"d  while  proceedings  for  that  purpose  were  pend<- 
pendingaruie  ing,  the  time  for  proceeding  to  trial  expired.  The 
the  non.  pros,     plaintiff  therefore  could  not  be  considered  as  in  default, 

since  it  was  in  consequence  of  the  defendant's  irregular 
judgment  of  non.  pros,  that  the  plaintiff  had  not  proceeded 
to  trial  pursuant  to  his  notice.  The  question  then  was, 
whether,  when  the  defendant  had  by  his  own  act  prevented 
the  plaintiff  from  proceeding  to  trial,  pursuant  to  his 
notice,  the  defendant  could  be  entitled  to  judgment  as  in 
case  of  a  nonsuit. 


Streeion  was  heard  in  support  of  the  rule. 

LiTTLEDALE,  J. — It  scems  to  me  that  the  defendant  is 
too  early  in  his  application.  After  notice  of  trial  given, 
the  defendant  could  not  sign  judgment  of  non.  pros.,  as  the 
plaintiff  was  proceeding  with  the  cause.  It  being  the  defen- 
dant's fault,  that  the  plaintiff  did  not  proceed  pursuant  to 


HILARY  TBRM,  7  WILL.  IV.  895 

his  Tiotioe,  for  he  could  not  proceed  while  the  rule  with        IS36. 
respect  to  the  judgment  of  non.  pros,  was  pending,  I       „   " 
think  the  present  rule  must  be  discharged,  but  without  v- 

.  Jacobs. 

costs. 

Rule  discharged,  without  costs. 


Ex  parte  Billinqs. 

X^^TT*  applied  to  re-admit  an  attorney.    The  affidavit  The  Court  wiu 
on  which  he  moved  stated,  that  the  applicant  had  been  attorney  who 
admitted  in  the  year  1808,  and  had  thence,  till  the  year  J^rti^Jo?""^ 
1806,  taken  out  his  certificate.    From  that  time  until  the  thirty  yean, 
month  of  November,  1836,  he  had  discontinued  to  practise 
or  take  out  a  certificate,  and  had  occupied  himself,  in  the 
mean  time,  as  an  officer  of  the  customs.    The  affidavit 
contained  the  other  usual  requisites  for  the  purpose  of 
obtaining  re-admission. 

LrTTLBDALB,  J. — I  think,  after  a  lapse  of  time  to  the 
extent  of  thirty  years,  without  being  in  any  way  ac- 
customed to  legal  practice,  he  is  not  fit  to  be  re-admitted. 
There  is  a  case  of  Ex  parte  Frost,  in  a  note  in  1  Cbitty's 
Reports,  558,  where  the  Court  refused  to  re-admit  an 
attorney  for  want  of  experience,  arising  from  his  having 
discontinued  practice.  I  think,  therefore,  that  the  appli- 
cant ought  not  to  be  re-admitted. 

Re-admission  refused. 


Thomas  v.  Lewis,  Clerk. 

\^HILTON  shewed  cause  against  a  rule  nisi  obtained  Where  a  juror 
by  F.  fVUliamSf  for  reviewing  the  Master's  taxation.    The  and  the  cause 

referred*  but  no 
award  made,  and  the  cause  being  taken  down  again,  the  plaintiff  succeedf,  he  is  not  entitled 
to  the  coale  of  the  iirM  attempt  at  trial. 
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facts  of  the  case,  as  they  appeared  from  the  affidavits,  were 
these : — The  cause  was  first  taken  down  for  trial  at  the 
Lent  Assizes,  1836.  When  the  case  had  proceeded  to  a 
certain  extent,  at  the  suggestion  of  the  Court,  a  juror  was 
withdrawn,  and  the  cause  referred  to  two  arbitrators, 
with  power  to  choose  an  umpire.  An  umpire  was  chosen, 
but  no  award  was  ever  made.  The  cause  was  taken  down 
a  second  time,  and  the  plaintiff  obtained  a  verdict.  On 
taxation,  the  Master  refused  to  allow  the  costs  of  the 
first  attempt  at  trial.  The  plaintiff  sought  to  have  that 
taxation  reviewed,  on  the  ground  that  he  was  entitled 
to  them.  .Chilton  now  submitted,  that  the  general 
rule  was,  where  a  juror  was  withdrawn,  that  neither 
party  was  entitled  to  costs.  No  verdict  had  been  found 
in  this  case,  and  therefore  it  was  unlike  Payne  v. 
Bailey  (a).  There  the  plaintiff  obtained  a  verdict,  subject 
to  the  award  of  an  arbitrator.  The  arbitrator  having  made 
a  material  mistake  in  his  award,  and  the  defendant  having 
refused  to  refer  matters  back,  the  verdict  was  set  aside, 
and  the  rule  for  reference  discharged.  The  plaintiff  took 
the  cause  down  to  trial  a  second  time,  and  a  second  time 
obtained  a  verdict.  The  Court  held  that  he  was  entitled 
to  the  costs  of  both  trials.  The  case  oi  Poole  v.  Selwood  (6) 
was  to  the  same  effect.  But  both  cases  were  distinguish- 
able from  the  present,  as  in  each  a  verdict  was  found. 
The  case  of  Burchall  v.  BaUamy  {c)  was  supposed  on 
the  other  side  to  be  in  support  of  the  present  application. 
In  that'  case  the  cause  had  formerly  gone  down  to  trial, 
and  had  gone  off  upon  a  reference  to  arbitrators;  but 
they  never  made  any  award.  The  cause  then  went  down 
to  a  second  trial,  and  the  plaintiff  obtained  a  verdict.  A 
motion  was  afterwards  made,  on  behalf  of  the  plaintiff, 
for  the  direction  of  the  Court  to  the  Master,  to  allow  the 
plaintiff  the  costs  of  going  to  trial  at  the  former  assizes. 
It  was  there  stated,  on  the  behalf  of  the  defendant,  that, 

(a)  3  B.  &  B.  d04.         (6)  1  Price,  310.         (c)  5  Bur.  2693. 


Lbwii. 
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though  the  Court  of  Common  Pleas  bad  recently  extended  1836. 
this  allowance  of  costs  to  other  cases  of  the  like  kind  with  tT^  ' 
remanetSy  yet  the  Court  of  Eang's  Bench  had  always  ^v- 
confined  it  to  the  single  case  of  the  cause  going  off  upon 
a  remanetii  and  had  never  allowed  it  in  any  other/  how 
similar  soever  it  might  appear.  The  Court,  in  order  to 
make  the  practice  of  the  two  Courts  correspond,  directed 
that,  for  the  future,  in  all  cases  where  a  cause  goes  down 
to  trial,  and  goes  off  upon  any  occasion,  without  the  fault, 
contrivance,  or  management  of  the  parties,  and  is  after- 
wards brought  down  again  to  trial,  the  costs  of  such 
former  abortive  going  down  to  trial  shall  be  taxed  and 
allowed  to  the  party  finally  prevailing,  in  the  same  man- 
ner as  if  the  cause  had  gone  off  upon  a  remanet.  In  that 
case,  however,  the  Court  did  not  think  it  right  to  include 
the  present  motion  in  the  directions  for  future  cases,  and 
therefore  did  not  allow  the  present  plaintiff  the  costs 
he  applied  for ;  because  the  practice  of  this  Court  had 
hitherto  been  against  it.  Some  difficulty  existed,  in  per- 
ceiving how  this  could  be  considered  as  an  authority  in 
favour  of  the  present  application,  since,  as  far  as  the  prac- 
tice had  gone,  down  to  the  time  of  that  case,  the  practice 
had  been  against  it,  and  since  that  case,  it  did  not  appear 
that  any  rule  of  Court  had  been  made  for  the  alteration 
of  the  practice,  or  that  any  case  bad  been  decided  in 
accordance  with  such  proposed  alteration.  On  the  con- 
trary, so  far  as  the  practice  had  proceeded,  it  was  against 
the  present  application.  Thus,  in  Smith  v.  Haile  (a),  the 
Court  held,  that  the  party  succeeding  on  a  second  trial, 
which  was  granted  because  a  special  case  reserved  on  the 
first  was  imperfectly  stated,  is  not  entitled  to  the  costs 
of  the  first  trial.  Again,  in  Edwards  v.  Brown  (6),  the 
Court  held,  that,  if  a  venire  de  novo  be  awarded,  the 
Court  has  no  power  over  the  costs  of  the  application  for 

(a)  6  T.  R.  71.  (b)  Ante,  Vol.  1,  p.  282. 

VOL.  V.  D  D  D.  P.  €• 
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1836.         that  writ     But  this  question  was  completely  set  at  rest 
.  by  the  case  of  Seely  ▼•  Powers  (a),  where  it  was  held,  that 

9.  if  a  Judge,  of  his  own  authority,  discharges  a  jury  from 

giving  a  verdict,  on  the  ground  of  their  not  being  able  to 
agree,  the  party  ultimately  successful  will  not  be  entitled 
to  the  costs  of  the  first  attempt  at  trial.  That  case  was 
afterwards  recognised  in  the  case  of  Waite  v.  Spurgin  (£)• 
On  the  authority  of  these  cases,  as  well  as  the  general 
principle,  it  was  submitted  that  the  present  rule  ought  to 
be  discharged. 

V.  Williams,  in  support  of  the  rule. — ^The  question  in 
this  case  was,  whether,  when  a  jury  had  been  discharged 
from  finding  a  verdict,  and  the  case  had  gone  ofi^  upon  a 
reference  which  had  become  of  no  avail,  the  party  who 
had  obtained  a  verdict  when  the  cause  was  taken  down 
a  second  time,  was  entitled  to  have  his  costs  of  the  pro* 
ceedings  which  took  place  at  the  first  assizes.  It  was  to 
be  observed,  that  no  new  trial  had  here  taken  place,  and 
therefore  the  directions  contained  in  1  Reg.  Gen.  H.  T. 
2  Will.  4,  s.  64  (c),  that  "  if  a  new  trial  be  granted,  with- 
out any  mention  of  costs  in  the  rule,  the  costs  of  the  first 
trial  shall  not  be  allowed  to  the  successful  party,  though 
he  succeed  on  the  second,"  did  not  apply.  In  the  case 
of  Burchall  v.  BaUamy^  the  Court  intimated  an  opinion 
that,  for  the  future,  the  practice  should  be  in  conformity 
with  the  present  application.  It  was  quite  clear,  according 
to  the  opinion  expressed  by  the  Court  in  that  case,  that, 
where  the  cause  went  ofi*  for  want  of  jurors,  if  the  plain- 
tiff was  successful  on  the  second  trial,  he  was  entitled  to 
the  costs  of  the  first  attempt  at  trial  Those  cases,  where 
the  costs  of  the  first  trial  had  been  refused,  were  those 
in  which  the  proceeding  might  be  considered  as  a  drawn 


(a)  Ante,  Vol.  3,  p.  372.  (6)  Ante,  Vol.  4,  p.  575. 

(e)  Ante,  Vol.  1,  p.  191. 
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battle.  In  those  cases  nothing  was  decidedj  nor  intended  1836. 
to  be  decided  I  by  the  step  which  the  parties  had  taken  in 
such  a  case.  Seely  v.  Powers^  as  well  as  the  case  in  which 
it  was  recognised,  proceeded  on  that  principle.  But  the 
present  case  was  clearly  distinguishable  from  both,  be- 
cause, when  the  parties  agreed  to  refer  the  cause  to  arbi- 
trators with  certain  powers,  it  was  not  their  intention  that 
it  should  end  there,  and  be  merely  what  might  be  called 
a  drawn  battle ;  but  it  was  intended  that  the  litigation 
should  proceed  until  it  was  finally  settled.  The  fact  of 
no  award  being  made  could  cause  no  difference,  as 
that  was  not  within  the  contemplation  of  either  party 
when  the  cause  was  referred.  Agreeing  to  the  reference, 
therefore,  could  not  operate  as  an  abandonment  of  the 
costs  by  the  plaintiff.  Where  the  act  of  the  plaintiff  could 
not  be  construed  into  an  abandonment  of  the  costs  of  the 
first  proceeding,  and  he  was  successful  in  the  second,  he 
was  clearly  entitled  to  his  costs  of  the  first,  on  the  prin- 
ciple that  rictus  victori  in  expensis  condemnandus. 

Coleridge,  J. — ^It  does  not  appear  that  there  is  any 
case  precisely  in  point.  I  must,  therefore,  decide  this  on 
principle ;  and  I  think  it  arranges  itself  more  within  the 
rule  laid  down  in  the  case  of  Seely  ▼.  Powers^  than  any 
other.  I  thmk,  therefore,  that  this  rule  must  be  dis- 
charged, but  not  with  costs.  I  must  take  it  that  a  juror 
was  withdrawn.  At  that  time  it  was  contemplated  that 
the  cause  would  never  come  before  a  jury  again ;  but  that 
it  would  be  settled  by  the  reference.  The  arbitrators, 
however,  never  made  an  award.  If  the  matter  had  stopped 
there,  this  would  have  been  the  ordinary  case  of  a  juror 
withdrawn,  and  then  neither  party  would  have  been  en- 
titled to  costs.  But  the  parties  go  down  a  second  time  to 
trial.  I  do  not  see  bow  the  situation  of  either  party  is 
altered  with  regard  to  the  costs  of  a  trial  which  has  come 
to  nothing  without  the  default  of  either.     How  has  their 

X)  d2 
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1836. 


Thomas 

9. 
LBWIt. 


situation,  either  in  principle  or  equityi  been  altered  ?  It  10 
true,  that  the  plaintiff  was  entitled  to  a  verdict  on  the 
second  trial ;  and  he  might  have  been  entitled  to  a  verdict 
on  the  first ;  but  both  parties  agreed  on  the  first  occasion 
to  a  mode  of  discussing  their  differences  which  has  doubled 
the  expense  of  the  inquiry,  and  which  has  failed,  with- 
out the  fault  of  any  person.  I  think,  therefore,  that  the 
plaintiff  is  not  entitled  to  the  costs  incurred  on  the  first 
occasion;  and,  in  consequence,  this  rule  must  be  dis- 
charged, but  without  costs. 


Rule  discharged,  without  costs* 


Where  a  plain- 
tiff has  made 
•everal  de&ults 
In  fuiaiUng  bis 
undertaking  to 
proceed  to 
trial,  the  Court 
will  make  him 
pay  the  costs 
of  the  last  ap- 
plication to 
enlarge  his 
peremptory 
undertaking. 


De  Rutzen  V,  John. 

r  •  WILLIAMS  shewed  cause  against  a  rule  obtained  by 
Evan$,  for  enlarging  the  plaintifi^s  peremptory  under- 
taking. The  delay  of  the  plaintiff  in  proceeding  to  trial 
had  been  exceedingly  vexatious.  No  less  than  five  per- 
emptory undertakings  had  been  given  by  the  plaintiff,  and 
it  was  now  sought  to  enlarge  the  fifth.  If  the  Court 
should  be  of  opinion  that  the  reasons  assigned  for  the  pro- 
posed enlargement  were  sufficient,  it  would  only  be  al- 
lowed on  condition  of  paying  the  costs  of  this  application. 
He  cited  Percival  v.  Bird  (a),  where  the  Court  held,  that 
the  costs  of  enlarging  a  peremptory  undertaking,  on  ac- 
count of  the  absence  of  a  material  witness,  must  be  paid 
by  the  plaintiff,  and  are  not  costs  in  the  cause ;  and  Den* 
nehaye  v.  Richardson  (6),  in  which  it  was  held,  that  where 
the  plaintiff  has  made  several  defaults  in  proceeding  to 
trial,  pursuant  to  his  peremptory  undertaking,  the  Court 
may  make  the  payment  of  the  costs  of  the  last  default  a 


(a)  Ante,  VoL^  p.  748. 


(6)  lb.  p.  564. 


De  Rutzbn 

0. 

John. 
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condition    precedent  to  enlarging  his   last   peremptory         18d6. 
undertaking. 

Evans  contended,  that  the  ordinary  practice  was  te 
make  such  costs  merely  costs  in  the  cause. 

LiTTLBDALE,  J.— If  the  peremptory  undertaking  is  en- 
larged, the  plaintiff  must  pay  the  costs  of  this  application. 

Rule  accordingly. 


GuLLiYBR  d.  HoDsoN  V,  SuMMERFiELD  and  Others. 
Cr.  T.  WHITE  moyed  for  an  attachment,  for  nonpay-  If  mn  award 

o  1         ini  ^      !•/*»      1       directs  coate 

ment  of  costs  pursuant  to  an  award.      The  only  difficulty  to  be  paid  in 
in  the  case  was,  as  to  whether  one  or  three  attachments  Sr.*byTe'nii 

should  be  issued.     The  award  directed  the  costs  to  be  pc"on»f  •  ••pi- 
rate attach- 

paid,  in  equal  proportions,  by  three  different  persons.         ment  must  be 

obtainedagainft 
each  for  their 

LiTTLEDALE,  J.    (after  consulting  with  Mr.  Hill,  the  n»np»y™«^ 
clerk  of  the  rules). — You  must  have  rules  for  separate  at- 
tachments. 

Rule  accordingly. 


Smith  v.  Rathbone. 

JIHOMAS  shewed  cause  against  a  rule  obtained  by  a  plaintiff  ia 
Busby ^  for  setting  aside  an  interlocutory  judgment,  which  SffnTudRow 
had  been  siened  for  want  of  a  plea.    The  time  for  plead-  ^^^  want  of  a 

^  ^  ^  plea,  until  the 

ing  expired  on  the  1st  of  November.  On  that  day  an  time  for  piead- 
order  was  obtained,  for  seven  days  time  to  plead.  Pleas  J§iough*none 
were  delivered  on  the  7th,  but  which  were  irregular,  on  **!**  »"««»»'*' 

°         '  pleai  may  haye 

account  of  their  being  unsigned  by  counsel.  On  the  been  deiiTered 
morning  of  the  8th,  interlocutory  judgment  was  signed  alnt 
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1856.        for  want  of  a  plea*    No  other  pleas  were  delivered  by  the 
T*^'^'^      defendant.     He  cited  Kay  v.  Whitehead  (a),  where  it  was 
«•  held,  that  time  to  plead  under  a  Judge's  order  is  reck- 

oned inclusive  of  the  day  of  the  date  of  the  order^  but 
exclusive  of  the  day  on  which  it  expires* 

Busby,  in  support  of  the  rule,  contended  that  the  de- 
fendant had  the  whole  of  the  Sth^  in  which  to  deliver  his 
pleas.  The  fact  of  the  pleas  delivered  being  irregular, 
did  not  interfere  with  the  time  allowed  for  pleading,  as 
regular  pleas  might  have  been  delivered  at  any  time  before 
the  end  of  the  8th.  He  cited  Pepper  ell  v.  BurreU  (6), 
Macher  v.  Billing  {c),  and  Dakins  v.  Wagner  (d). 

LiTTLEDALE,  J. — The  defendant  had  the  whole  of  the 
seventh  day,  which  was  the  8th  of  the  month,  in  which  to 
plead.  If  the  pleas  delivered  were  irregular,  the  defen- 
dant might  have  delivered  good  ones  at  any  time  before 
9  o'clock  in  the  evening  of  the  8th  of  the  month. 

Thomas  suggested,  that  the  defendant  had  never  deli- 
vered any  but  bad  ones. 

LiTTLEDALE,  J* — That  is  immaterial  as  far  as  this 
judgment  is  concerned,  as  the  defendant  might  have  de- 
livered good  ones  before  the  expiration  of  the  seventh 
day;  but  here,  the  plaintiff  signed  his  judgment  on  the 
morning  of  that  day.  The  present  rule  must  therefore 
be  absolute,  with  costs,  the  defendant  having  two  days 
time  to  plead. 

'  Rule  accordingly. 

(a)  2  H.  Bl.  35.  (c)  Ante,  VoL  3,  p.  246. 

(b)  Ante,  Vol.  2,  p.  674.  (d)  Ante,  VoL  3,  p.  636. 
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Mackenzie  v.  Gayford  and  Another. 

» 

HUMFREY shewed  cause  against  a  rule  nisi  obtained  S «~i!!C" 
by  Mansel,  for  setting  aside  the  judgment  in  this  case  for  22[  u2f"^ld 
irregularity.    The  objection  was,  that  although  the  de-  inanactioDof 
claration  was  in  debt,  the  plaintiff  had  signed  interlocutory 
judgment.    This,  it  was  objected,  was  irregular,  because 
the  plaintiff  ought  to  have  signed  final  judgment.  Humfrey, 
however,  contended,  that  the  plaintiff  had  a  right,  if  he 
chose,  to  sign  interlocutory,  instead  of  final  judgment, 
although  it  was  an  action  of  debt.    The  only  effect  of  it 
would  be,  that  he  must  execute  a  writ  of  inquiry.     This 
was,  however,  for  the  benefit  of  the  defendant. 

Mansel^  in  support  of  the  rule,  submitted,  that,  as  the 
practice  had  always  been  to  sign  -final  and  not  interlocu- 
tory judgment  in  an  action  of  debt,  it  was  irregular  to 
sign  an  interlocutory  judgment. 

LiTTLEDALE,  J. — There  is  no  objection  to  the  plaintiff 
signing  interlocutory  judgment  in  an  action  of  debt.  It  is, 
in  fact,  mercy  to  the  defendant.  In  an  action  of  debt  for 
not  setting  out  tithes,  a  writ  of  inquiry  would  be  insti- 
stuted :  so,  also,  a  writ  of  inquiry  would  be  instituted  to 
ascertain  the  value  of  foreign  coin,  in  the  same  form  of 
action.  The  plaintiff  may  be  a  conscientious  man,  and 
doe^  not  choose  to  issue  execution  for  his  whole  demand, 
without  executing  a  writ  of  inquiry.  The  present  rule 
must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 
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Where  a  sur- 
viving joint 
tenant,  who  is 
the  sole  p^on 
in  posseaion, 
has  been  served, 
the  Court  will 
only  allow  judg- 
ment to  be 
signed  against 
him,  although 
the  name  of 
the  deceased 
joint  tenant 
has  been  intro- 
duced into  the 
'proceedings. 


Doe  d.  Hewson  v.  Roe. 

JSYLES  moyed  for  judgment  against  the  casual  ejector. 
The  peculiarity  in  the  case  was,  that  only  one  of  the  parties 
against  whom  the  action  was  brought,  and  to  whom  the 
notice  was  directed,  was  tenant  in  possession.  The  affi- 
davit on  which  he  moved  stated,  that  a  lease  of  the  pre- 
mises had  originally  been  granted  to  two  persons.  One 
of  them  had  died,  and  the  lease  survived  to  the  other. 
The  notice  was  directed  to  both,  but  the  service  was  only 
on  the  survivor.  This,  he  submitted,  was  sufficient,  as  it 
had  been  held,  that  service  on  one  of  several  joint  tenants 
was  service  upon  all. 


LiTTLEDALE,  J. — The  rulc  of  court  is,  that  the  service 
must  be  on  the  tenants  in  possession ;  but  here,  as  there 
is  only  one  person  surviving,  the  name  of  the  other  might 
be  left  out  of  the  proceedings  altogether.  You  may  have 
the  rule  for  judgment  against  the  person  who  has  been 
served,  but  against  him  only. 

Rule  granted. 


The  Court  wUl 
not  compel  a 
tbh-d  person  to 
pay  the  costs 
of  a  defence  on 
the  mere  alle- 
gation of  "  be- 
lief" that  it 
has  been  car- 
ried on  at  his 
instance. 


BlEWITT  V,  TREdONINO. 

JbjRLE  moved  for  a  rule  to  shew  cause  why  a  person 
named  Simmons  should  not  pay  the  costs  of  the  plaintiff  in 
the  above  action.  The  application  was  founded  on  an  affi- 
davit, which  stated  that  this  action  had  been  commenced 
against  Tregoning,  a  tenant  of  Simmons,  on  a  distinct  un- 
dertaking by  Simmons  to  Tregoning  that  it  should  be  on 
his  own  responsibility,  and  that  he  would  conduct  the  de- 
fence. The  affidavit  then  proceeded  to  state,  that  the  suit 
had  been  defended  by  Simmons  the  younger,  the  son  of 
Simmons,  against  whom  the  application  was  made.     In 
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1886,  a  rule  was  made  absolute  against  Tregoning  for  en-         1836. 
tering  judgment  as  of  Easter  Term,  1834k    The  affidavit      blbwitt 
stated,  that  the  defendant  had  not  instructed  either  attor-    ^        »• 

...  .  •  TRBOOmNO. 

ney  or  counsel,  or  had  any  concern  m  shewmg  cause  against 
the  rule.  It  also  stated  the  deponent's  "  belief,"  that  Sim-  • 
mens,  the  elder,  had  given  instructions  in  the  matter. 
It  was  submitted,  under  these  circumstances,  that  the 
Court  had  jurisdiction  over  Simmons,  in  order  to  compel 
him  to  pay  the  costs  incurred  by  the  plaintiff.  It  was  like 
the  ordinary  case,  in  which  a  landlord  put  forward  his 
tenant  to  defend  an  action  for  his  own  purposes,  he,  in 
fact,  being  the  real  defendant. 

LiTTLBBALE,  J.,  inquired  if  the  affidavits  stated  any 
more  than  "  belief'  of  Simmolis  having  given  instruction^ 
for  the  defence. 

Erie  stated  that  **  belier*  only  was  stated. 

LiTTLEDALB,  J. — I  think  that  is  not  sufficient.  It  would 
be  carrying  the  jurisdiction  of  the  Court  too  far,  unless 
you  shew  that  Simmons  has  done  some  act,  or  taken  some 
step,  in  the  cause. 

Rule  refused. 


Do£  (L  Weeks  t?.  Roe. 

SC.  V.  RICHARDS  moved  for  judgment  against  the  When  property 

casual  ejector.     It  appeared  from  the  affidavit  on  which  ^HdTo!^^ 

he  moved,  that  the  property  sought  to  be  recovered  was  "  "*,^^*?  ^ 

in  the  possession  of  the  overseers  of  the  parish.    The  cjecdMnt,  ter^ 

declaration  had  been  served  on  one  of  the  overseers,  but  not  suiBdait 

not  on  the  other.     This,  it  was  submitted,  was  sufficient  ^.ntlSiS^ 

to  entitle  the  lessor  of  the  plaintiff  to  a  judgment  against  *^ 
the  casual  ejector.     The  overseers  of  the  parish  might  be 
considered  as  joint  tenants,  and  it  had  frequently  been  held 
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1836.        tbftC  service  on  one  of  seyeral  joint  tenants  was  service  on 

Dob  **^ 

Wbeo     '        -  ,      ^ 

«.  LfiTTLBDALE,  J% — ^You  Can  onlj  have  judgment  against 

the  parties  who  have  been  served. 

Rule  refused. 


Roe. 


BiDDULPH  V.  Gray. 

Jnder  °ihr48  MaNSEL  uioved  to  discharge  a  debtor  out  of  custody, 
Geo.  3,  c.  123,  who  had  remained  in  execution  for  twelve  successive 
served  on  the     Calendar  mouths,  for  a  debt  not  exceeding  SO/.,  under 

the  latter  does 

objection  that  It  W*  H.  Wotson  Opposed  the  application,  in  the  first  in-' 
soimed^y  ^tsucc,  on  the  ground  that  the  notice,  pursuant  to  1  Reg. 
appearing  on      Gen.  H.  T.  2  W.  4,  g.  90  (a),  had  not  been  served  on  the 

the  notice.  ,  j  \  /» 

plaintiff,  as  was  necessary,  according  to  the  decisions  in 
KeUy  V.  Dickinson  (6),  and  Gordon  v.  Twine  (c). 

Mansel  contended,  that  although  the  service  had  not 
been  effected  personally  on  the  plaintiff,  the  notice  had 
been  served  on  a  servant  to  the  landlord  of  the  house  in 
which  the  defendant  lodgedt  It  was  true  the  affidavit  did 
not  go  on  to  state  that  the  servant  had  authority  to  receive 
notices  or  papers  for  him. 

CoLBRiDOE,  J. — That  is  not  a  sufficient  service. 

Mansel  submitted,  that  the  plaintiff  had  waived  the  ob- 
jection to  the  supposed  insufficiency  of  the  service  by 
appearing  to  take  it. 

(a)  Ante,  Vol.  1 ,  p.  196.  {h)  Ante,  VoL  1 ,  p.  646. 

(e)  Ante,  Vol.  4,  p.  660. 
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CoLBRiDGB,  J. — I  do  Dot  think  that  his  appearing  here         1836. 


BlDDULPH 


amounts  to  a  waiver.  He  comes  here  to  take  the  objection 
that  he  has  not  been  duly  served.    The  fact  of  his  taking  7. 

the  objection  shews  he'  does  not  intend  to  waive  it.  If  his 
appearance  here  amounted  to  a  waiver,  then,  in  all  cases, 
no  matter  how  faulty  soever  the  service  might  be,  the  ob- 
jection could  never  be  taken.  The  defendant,  therefore, 
is  not  entitled  to  his  rule. 

Rule  refused. 


^<^y./  yZ^^C^  .^/./<jS.J^. 


Strangb  9.  Frebman. 

JuLeATON  shewed  cause  against  a  rale  irisi,  obtained  ifapUmdff 

by  BarsiaWf  for  setting  aside  the  appearance  entered  by  tei^iu^ppetf^ 

the  plaintiff  for  the  defendant,  and  all  subsequent  pro-  ^  ^bui^di 

ceedings  thereon.    It  was  sworn,  that  the  defendant  had  latter  must 

entered  his  appearance  on  the  15th  of  January,  after  the  Court  as 


regular  time  for  appearance  to  the  writ  of  summons,  and  H^^^^f^ 
on  the  16th,  the  plaintiff,  not  being  aware  of  the  appear-  ^«  former  ai 
ance  being  entered  by  the  defendant,  entered  one  for  him.  don  to  proceed 
He  then  filed  his  declaration,  and  gave  notice  to  the  de-  ^^*  •pp«w- 
fendant,  signed  judgment,    served  notice  of  a  writ  of 
inquiry,  and  on  the  SOth,  took  the  defendant  in  execution 
onaca.  sa.      It  was  submitted,  that  the  application  to 
the  Court  not  having  been  made  until  the  25th,  it  was 
too  late,  as  such  applications  ought  to  be  made  within 
four  days  from  the  time  when  the  grounid  of  objectioli 
arose. 

Barstow,  in  support  of  the  rule,  submitted,  that  the 
plaintiff  was  irregular  in  entering  an  appearance  for  the 
defendant,  after  one  had  been  entered  by  the  latter,  for 
himself.  With  resfpect  to  the  delay  suggested  on  the 
other  side,  it  could  not  be  considered  as  unreasonable. 
The  defendant  was  taken  in  execution  on  the  SOth,  his 
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Strange 
Freeman. 


affidavit  was  sworn  on  the  S4th,  and  the  application  was 
made  on  the  S5th.  The  rule  of  Court  (a)  only  required, 
that  the  application  should  be  made  within  a  ''reason- 
able '*  time,  which  was  not  limited  to  four  days,  where  a 
defendant  was  a  prisoner.  Under  these  circumstances, 
the  present  riile  ought  to  be  made  absolute. 


Coleridge,  J. — Although  the  defendant  had  no  notice 
that  the  plaintiff  had  entered  an  appearance  for  him,  yet 
the  notice  of  declaration  and  of  inquiry  must  have  in- 
formed him  that  the  plaintiff* was  proceeding,  and,  there- 
fore, the  defendant  ought  to  have  come  to  the  Court 
earlier.  But,  there  being  an  affidavit  of  merits,  the  rule 
may  be  made  absolute,  on  payment  of  costs. 

Rule  accordingly. 
{a)  1  Reg.  Oen.  H.  T.,  2  Will.  4,  s.  33. 


IfapUintiir 
gives  Dotioe  of 
trial  for  the 
third  term  after 
issue  Joined, 
and  counter- 
mands that 
notice,  it  is  too 
early  to  move 
for  judgment 
as  in  case  of  a 
nonsuit,  in  that 
term. 


Gripper  r.  Lord  Templemore.  . 

Ju,  ROBINSON  moved  for  judgment  as  in  case  of  a 
nonsuit.  The  affidavit  on  which  he  moved,  stated  that  it 
was  a  town  cause,  and  issue  had  been  joined  in  last  Trinity 
Term.  The  plaintiff  gave  notice  of  trial  in  last  Michael- 
mas Term,  for  the  second  sittings  in  Hilary  Term,  and 
previous  to  th^m,  he  countermanded  his  notice.  Some 
doubt  existed,  whether,  under  these  circumstances,  the 
defendant  was  entitled  to  the  rule  prayed.  The  Court 
decided  in  Isaac  v.  Goodman  (6),  that  the  defendant  could 
not  move  for  judgment  as  in  case  of  a  nonsuit  in  the  same 
term  as  that  in  which  issue  was  joined  and  default  made. 
In  the  case  of  Preedy  v.  Macfarlane  (c),  the  Court  of  Ex- 


(b)  Ante,  Vol.  2,  p.  34. 


(c)  lb.  p.  216. 
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chequer  would  not  allow  judgment  as  in  case  of  a  nonsuit 
to  be  mo^ed  for  in  the  same  term  as  that  for  which  notice 
of  trial  had  been  given.  In  the  present  casCi  issue  had 
been  joined  two  terms  previous  to  that  for  which  notice 
of  trial  had  been  given,  and  in  which  the  default  had  been 
committed.  It  was  therefore  different  from  the  two  cases 
cited.  If  the  Court  would  not  allow  the  defendant  to  have 
judgment  as  in  case  of  a  nonsuit  under  these  circum- 
stances, the  effect  would  be,  that  the  plaintiff  might,  by 
giving  notice  of  trial  for  the  third  term,  compel  a  defen- 
dant to  wait  until  a  fourth  term  before  he  could  move, 
although  no  step  had  been  taken  in  pursuance  of  the 
notice  of  trial. 


1836. 
Geippbr 

V, 

Lord 
Templbicork. 


Pattsson,  J. — In  the  latter  of  the  cases  cited,  the 
judgment  of  the  Court  proceeded  on  the  ground,  that  the 
defendant  cannot  have  judgment  as  in  case  of  a  nonsuit 
in  the  same  term  as  that  in  which  the  default  was  com« 
mitted.  Here,  the  motion  is  made  in  the  same  term  as  the 
default,  and  therefore,  on  the  authority  of  that  case,  the 
rule  cannot  be  granted. 

Rule  refused. 


Doe  d.  Grant  9.  Rob. 

JtiUMFREY  shewed  cause  against  a  rule  nisi  obtained 
by  Archbold  for  setting  aside  the  judgment  which  had 
been  signed  against  the  casual  ejector,  and  admitting  the 
landlord  to  defend  the  action,  it  being  suggested  that  a 
copy  of  the  declaration  in  ejectment  had  not  been  served 
upon  him.  The  affidavits  on  which  the  rule  had  been  ob* 
tained  were  irregular,  as  having  been  sworn  before  the 
clerk  of  the  attorney  who  had  been  employed  in  making 
the  application.  Such  affidavits  could  not  be  received,  as 
they  were  in  contravention  of  1  Reg.  Gen.  H.  T.  2  W. 


An  affidavit 
•worn  before 
the  clerk  to  an 
attorney,  who 
makes  an  ap- 
plication that 
his  client  may 
be  admitted  as 
a  party  to  a 
cause,  u  not 
within  the  pro* 
hibition  of 
I  Reg.  Gen. 
H.  T.  2  WiU.  4, 
S.6. 
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4,  8.  6  (a),  the  words  of  which  were,  ''  When  an  agent  in 
town,  or  an  attorney  in  the  countryi  is  the  attorney  on  the 
record^  an  affidavit  sworn  before  the  attorney  in  the  country 
shall  not  be  received ;  and  an  affidavit  sworn  before  an 
attorney's  clerk  shall  not  be  received  in  cases  where  it 
would  not  be  receivable  if  sworn  before  the  attorney  him- 
self;  but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
bail.'*  In  this  ease,  it  was  quite  clear  that  the  attorney's 
clerk,  who  had  acted  as  commissioner  in  taking  these  affi- 
davits, had  committed  a  breach  of  the  rule  of  court,  and 
therefore  they  could  not  be  read. 


Archboldf  in  support  of  the  tule,  contended,  that  the 
rule  of  court  to  which  reference  had  been  made,  only 
applied  to  cases  where  the  clerk  was  the  clerk  of  the 
attorney  on  the  record ;  but  m  the  present  instance  the 
commissioner  was  not  the  clerk  to  the  attorney  on  the 
record,  but  of  the  attorney  to  the  landlord,  who  sought  Co 
be  made  a  party  to  the  proceeding.  The  nature  of  the 
application  itself  shewed  that  he  was  not  the  attorney  on 
the  record.  The  case  therefore  did  not  come  within  the 
provisions  of  the  rule. 

Coleridge,  J. — ^I  think  I  must  hear  the  affidavits. 

The  merits  of  the  case  were  then  discussed  and  dis- 
posed of. 

(a)  Ante,  Vol.  1,  p-  1B4. 


Hodgson  r.  Towning. 

_     ^^^  . 

Where  a  defen-  •^'  CLARKE  shewed  cause  against  a  mie  obtained  by 
w^'onT      Whitehurst,  for  discharging  the  defendant  out  of  custody 

ca.  u.,  to  exe- 
cute which,  the 

iheriiTs  officer  hai  broken  an  outer  &qot,  the  Court  will  dieehargc  him  out  of  custody  on  a  iwn*' 
mary  application. 
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on  a  writ  of  capias  ad  satisfacienduniy  on  the  gfotind  of        1936. 
the  sheriff's  officer  having  committed  a  trespass  in  the  ex-      "    '  ^^ 
ecution  of  the  writ,  by  breaking  open  an  outer  door  in  •• 

order  to  effect  the  caption*  This,  it  was  aubmitted,  was 
not  a  ground  for  making  the  present  rule  absolute  for  the 
discharge  of  the  defendant  If  the  sheriff  had  acted  im- 
properly in  breaking  an  outer  door,  the  defendant  had  his 
remedy  by  action  against  that  officer.  That,  however,  did 
not  interfere  with  the  right  of  the  plaintiff  to  detain  the 
body  of  the  defendant  in  custody.  No  case  had  actually 
decided  this  question.  In  Lee  v.  Qaneel  (a),  it  was  de- 
cided that  a  bailiff,  in  execution  of  mesne  process,  may 
break  open  the  door  of  a  lodger's  apartment,  having  first 
gained  peaceable  entrance  at  the  outer  door  of  the  house. 
That  decision,  as  far  as  it  proceeded,  might  be  considered 
as  unfavourable  to  the  present  application.  The  Court 
there  abstained  from  giving  any  opinion  as  to  the  rdief 
which  would  be  extended,  supposing  the  arrest  to  have 
been  illegal,  but  it  intimated  that  the  discharge  of  the 
defendant  out  of  custody  was  by  no  means  a  matter  of 
course.  In  the  case  of  Lloyd  v.  SanJSlandi{b\  the  same 
principle  was  extended  to  the  case  of  an  internal  window 
being  broken,  peaceable  entrance  having  been  obtained  at 
the  outer  door.  Under  these  circumstances,  as  the  de- 
fendant was  left  with  his  remedy  against  the  sheriff,  in  case 
the  Court  should  not  interfere  summarily,  the  present  rule 
must  be  discharged. 

Whitehurstf  in  support  of  the  rule,  submitted,  that  it  was 
the  ordinary  practice  of  the  Court,  in  case  of  any  irregu- 
larity being  committed  in  the  arrest  of  a  defendant,  to 
discharge  him  out  of  custody  on  a  summary  application. 
That  depended  on  the  equitable  jurisdiction  of  the  Court, 
which  was  ordinarily  exercised  in  favour  of  the  liberty  of 

(a)  Cowper,  1.  (6)  8  Taunt.  260. 


412 


1836. 
Hodgson 

TOVMINO. 


CASES  IN  THE  PRACTICE  COURT,  K.  B. 

the  subject.  It  was  true  that  no  case  had  been  dedded 
directly  on  the  pohit^  but  the  language  of  Lord  Mam/ield 
in  Lee  ▼.  Gansel,  although  obiter,  was  in  favour  of  the 
present  application*  His  Lordship  said,  *'  With  regard  to 
the  point  of  relief,  in  case  the  arrest  had  been  illegal,  I 
give  no  opinion,  though  I  think  it  would  depend  upon  the 
behaviour  of  the  party  applying.  It  is  possible  a  person 
might  come  to  ask  that  relief  under  circumstances  of  such 
gross  misbehaviour  as  might  induce  the  Court  to  refuse  it. 
Though  the  Court,  when  a  person  is  arrested  who  has 
been  attending  its  process,  will  interpose,  not  only  by 
punishing  the  officer,  but  by  discharging  the  prisoner  out 
of  custody ;  yet  cases  of  this  sort  are  always  matters  of 
discretion  with  the  Court,  under  their  particular  circum- 
stances.'* It  being  therefore  a  matter  of  discretion,  the 
Court  would,  in  favour  of  the  liberty  of  the  subject,  be 
inclined  to  liberate  the  defendant  He  cited  Yates  v. 
Delamayne  (a),  in  which  case  the  officer  had  forcibly 
broken  into  a  house,  and  made  a  levy  on  the  defendant's 
goods ;  and  there,  the  Court  set  aside  the  execution. 


Patteson,  J. — Under  these  circumstances,  I  think  the 
rule  must  be  made  absolute. 

Rule  absolute. 

(a)  Bac.  Ab.,  Execution,  n. 


ScAiTH  r.  Brown. 

Where  a  caate  JiiRLE  shewed  cause  against  a  rule  nisi  obtained  by 
moveT^om  Humfretf^  for  setting  aside  the  writ  of  procedendo  issued 
the  Palace  in  this  casc,  with  costs.     The  action  had  orisinally  been 

Court,  the  de-  ®         ^ 

fendant's  bail 

cannot  render^ him  to  the  county  gaol,  pursuant  to  the  11  Geo.  4  Be  1  Will.  4,  c.  70,  s.  21,  the 
Palace  Court  not  being  a  superior  court  of  record,  within  the  meaning  of  that  act;  and  the  plaintiff 
doef  not  waive  the  objection  by  declaring  against  the  defendant  as  in  the  custody  of  the  Marshal 
of  the  King's  Bench. 
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commenced  in  the  Palace  Court,  and  the  defendant  ar-  1836; 
rested.  A  rule  for  better  bail  had  been  served  on  the 
defendant,  and  he  had  time  to  justify,  until  the  24th  of 
October.  On  the  ^th,  the  bail  above  rendered  the  de- 
fendant to  the  county  gaol  of  Middlesex,  pursuant  to  the 
11  Geo.  4  &  1  Will.  4,  c.  70,  s.  21.  When  bail  was  first 
put  in^  the  plaintiff  declared  de  bene  esse.  Bail  not  being 
perfected  on  the  24th,  a  writ  of  procedendo  issued  on  the 
25th.  It  was  now  sought  to  set  aside  that  ^rit  on  two 
grounds ;  the  first,  that  the  defendant  had  been  regularly 
surrendered  to  the  county  gaol,  pursuant  to  the  11  Geo. 
4  &  1  Will.  4,  c.  70,  s.  21 ;  and,  secondly,  that  if  the  ren-  . 
der  was  not  good,  the  plaintijOT  had  waived  the  objection, 
by  declaring  against  the  defendant  as  in  the  custody  of  - 
the  marshal  of  the  Marshalsea  of  this  Court.  As  to  the 
first  objection,  it  depended  on  the  language  of  the  section 
refefred  to.  The  words  of  that  were,  ''  that  a  defendant^ 
who  shall  have  been  held  to  bail  upon  any  mesne  process, 
issued  out  of  any  of  his  Majesty's  superior  courts  of  record, 
may  be  rendered  in  discharge  of  his  bail,  either  to  the  prison 
of  the  Court  out  of  which  such  process  issued,  according 
to  the  practice  of  such  Court,  or  to  the  common  gaol  of 
the  county  in  which  he  was  so  arrested."  By  the  old 
practice,  the  render  must  have  been  to  the  prison  of  the 
Court  out  of  which  the  process  issued,  unless  he  was  in 
the  custody  of  the  gaoler  of  this  Court.  That  section 
merely  ahered  the  practice  as  to  the  place  to  which  the 
render  might  be  made.  Its  language,  however,  confined 
its  operation  to  cases  where  the  defendant  was  held  to 
bail  on  mesne  process  from  a  superior  Court.  Here,  how- 
ever, the  defendant  had  been  held  to  bail  on  process  from 
the  Palace  Court.  The  provision  in  question,  therefore, 
did  not  apply,  and  therefore  a  render  to  the  county  gaol 
was  no  render  in  point  of  law.  If  tiie  Palace  Court  was  a 
superior  court  of  record,  the  render  should  have  been  to 
the  gaol  df  the  Palace  Court,  of  which  there  was  a  gaoler, 
VOL.  v.*  E  E  D.P.C. 
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1836«         w-hose  duty  it  was  to  keep  prisoners  who  might  be  brouglit 

ScAiTH        ^''Cf^*     Next,  as  to  the  question  of  waiver.     It  was  con** 
«u  tended^  that  the  bail  had,  in  fact^  been  waived,  by  the 

plaintiff  declaring  against  the  defendant  as  in  the  cus^djc- 
of  the  marshal  of  the  Marshalsea  of  this  Court>  he  hav- 
ing thus  indirectly  admitted  that  the  cause  had  been 
properly  removed  here.  This  was,  however,  no  waiver. 
The  plaintiff  had  a  right  to  declare  de  bene  esse,  when- 
bail  was  first  put  in.  The  question  then  was»  as  to  the 
form  of  declaration  which  the  plaintiff  was  to  adopt.  It 
would  be  unsafe  for  him  to  adopt  the  form  given  by  15  Reg. 
Gen.  M.  T.,  3  Will.  4  (a),  for  they  were  introduced  in 
pursuance  of  the  Uniformity  of  Process  Act;  and  by  sec- 
tion 19,  it  was  provided,  that  nothing  in  that  act  contained' 
should  ^'  extend  to  any  cause  removed  into  either  of  the 
s^id  Courts  by  writs  of  pone,  certiorari,  recordari  facias» 
loquelam,  habeas  corpus,  or  otherwise."  The  only  safe- 
course  for  the  plaintiff  to  pursue,  therefore,  was,  to  make 
use  of  the  old  form  in  existence  previous  to  the  passing  of 
that  act.  The  declaration  being  de  bene  esse,  did  not^ 
of  course,  admit  the  defendant  to  be  properly  in  tbe  supe- 
rior Court,  until  bail  should  be  perfected.  The  new  form, 
at  the  commencement  of  the  declaration,  could  not  alter 
the  nature  of  the  declaration  itself.  On  both  points,  there- 
fore, the  plaintiff  was  entitled  to  have  this  rule  discharged. 

Humfrey^  in  support  of  the  rule,  submitted,  that  this 
was  a  good  render,  within  the  meaning  of  the  section  re- 
ferred to.  The  intention  of  that  act  of  parliament  clearly 
was  to  operate  on  all  cases,  in  which  arrest  for  debt  was 
allowed.  For  that  purpose,  all  Courts  having  jurisdiction 
to  arrest  for  debt  must  be  considered  as  superior  Courts. 
Whether  or  not,  this  must  be  considered  as  a  casus  omis- 
sus which  had  not  yet  been  decided.    That  this,  however, 

(a)  Ante,  Vol.  1,  p.  4/4. 


(a)  Ante,  Vol.  4,  p.  709. 
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must  be  considered  as  the  intention  of  the  Legislature,  and  1836. 
was  so  considered  by  the  Courts,  appeared  from  the  case  of 
Stride  v.  Hill  (a).  There,  it  was  intimated  by  the  Court, 
that  Dover  Castle  was  the  county  gaol,  upon  an  arrest  in 
the  cinque' ports,  to  which  to  render  a  defendant,  within 
the  meaning  of  the  f  1  Geo.  4  &  1  Will.  4,  c.  70,  s.  21. 
There,  Mr.  Baron  Parke  observed,  ''  It  rather  appears 
to  me,  that  that  clause  of  the  act  was  intended  to  apply  to 
all  cases  of  render,  and  that  Dover  Castle  must  be  con- 
sidered the  county  gaol  of  the  cinque  ports,  or  in  the 
nature  of  the  county  gaol.*'  It  was  not  a  more  extended 
construction  to  consider  the  I^alace  Court  in  the  nature  of 
a  superior  court  of  record,  than  it  was  to  consider  Dover 
Castle  in  the  nature  of  a  county  gaol.  Then,  with  respect 
to  the  waiver,  as  the  plaintiff  thought  proper  to  declare 
against  the  defendant  as  in  this  Court,  he  clearly  admitted 
that  the  cause  had  been  properly  removed.  It  was,  lastly, 
to  be  observed,  that  this  was  an  application  by  the  bail,  in 
order  that  they  might  be  enabled  to  render  the. defendant, 
which  they  could  not  in  the  inferior  Court. 

Coleridge,  J. — It  appears  to  me  that  the  render  here 
was  irregular.  This  case  is  quite  different  from  that  referreld 
to,  with  respect  to  Dover  Castle.  The  gaol  of  the  cinque 
ports  might  be  the  county  gaol  for  the  purpose  of  a 
render,  but  I  do  not  think  that  makes  the  Palace  Court 
a  superior  Court  of  record.  I  do  not  think  the  objection 
has  been  waived  by  the  plaintiff's  declaration.  The  pre- 
sent rule  may  be  absolute,  on  payment  by  the  bail  of  all 
the  costs  attendant  on  setting  aside  the  writ  of  proce- 
dendo. 

Rule  absolute  accordingly. 


E  Ei^ 
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Brady  r.  Veeres. 

Where  it  apr  JHUSB  Y  'shewed  cause  against  a  rule  nisi  obtained  by 
dedaradon  in  Dentnan  WAailei/,  for  issuing  a  procedendo  to  remit  the 
tutedTn*an  cause  to  the  inferior  jurisdiction  from  which  it  had  been  re- 
inferior  juru-  movedy  on  the  ground  of  the  recognizances  required  by  the 

dictioDi  that  the 

sum  daimed  19th  Geo.  Sy  c.  70,  s.  6,  and  the  7  &  8  Geo.  4,  c.  71,  s.  6, 
iiexMUy  20k,  ^^^  having  been  entered  into.  It  was  contended  that  such 
it  w  not  ncce«-    recognizances  were  unnecessary,  inasmuch  as  the  cause  of 

■ary  to  enter  ^  °  •" 

into  the  reoog-    action  appeared  on  the  face  of  the  proceedings  to  be  ex- 

nisance required         ,     ___      __„      .  ,  .  ,  i    i    i 

bythei9Geo.d,  actiy  201.  The  latter  act,  which  extended  the  provisions 
thl^ii'sG^A,  of  the  19th  Geo.  8  to  causes  of  action  amounting  to  20/., 
c.  71, 1. 6,  in      ji  j  iiQt  alter  the  provisions  of  the  former  act  in  any  other 

order  lo  remore  *  ,  "     ^ 

it  into  8  superior  way,  and  consequently,  the  cases  which  had  been  decided 

on  that  former  act  would  be  applicable  in  principle  to  those 
which  might  arise  under  tlj^e  latter  act.  Here,  the  sum 
sought  to  be  recovered,  as  appeared  by  the  process  and 
declaration,  was  201.,  and  in  Atterborough  v.  Hardy  (a), 
which  was  a  case  under  the  19  Geo.  3,  c.  70,  s.  6,  the  Court 
held,  that  where  the  damages  in  the  declaration  were  laid  at 
10/.  and  upwards,  the  defendant  might  remove  the  cause 
without  entering  into  the  recognizance.  The  words  of  the 
section  of  the  19  Geo.  3,  in  question,  were  quite  clear,  inde- 
pendent of  the  case  cited.  They  were, ''  that  no  cause,  where 
the  cause  of  action  shall  not  amount  to  the  sum  of  10/.  or 
upwards,  shall  be  removed  or  removeable  into  any  supe- 
rior court  by  any  writ  of  habeas  corpus,  or  otherwise, 
unless  the  defendant,  who  shall  be  desirous  of  removing 
such  cause,  shall  enter  into  the  like  recognizance  for  pay- 
ment of  the  debt  and  costs,  in  case  judgment  shall  pass 
against  him."  From  this,  it  was  evident,  applying  the  pro- 
vision of  that  section  to  causes  of  action  amounting  to  20A, 
that  where  the  cause  of  action  did  amount  to  that  sum, 
the  recognizance  was  not  necessary.  The  present  rule 
ought  therefore  to  be  discharged. 

(a)  2  B.  &  C.  802. 
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Denman  Whatley,  in  support  of  the  rule^  produced  af-  1936. 
fidavits,  from  which,  it  appeared  that  the  sum  sought  to  be  .  ^^j^j^^ 
recovered  by  the  plaintiff  was  less  than  20/.  «• 

V  BBBEB. 

LiTTLEDALE,  J. — Has  not  the  plaintiff  precluded  him- 
self from  bis  right  to  require  the  recognizance  in  this  case 
by  laying  his  demand  at  20L  i 

Denman  Whatley  contended  that  he  had  not  deprived 
himself  of  that  right  by  merely  laying  bis  demand  at  SOL^ 
when  it  was  sworn ,  that  he  really  did  not  seek  to  recover 
so  great  a  sum. 

LiTTLEDALE,  J. — ^From  the  case  which  has  been  cited, 
it  appears  that  the  demand  laid  in  the  declaration  is  the 
sum  to  which  the  Court  must  look,  and  of  which,  it  can 
take  judicial  notice.  I  think,  therefore,  that  as  the  sum 
claimed  in  the  declaration  is  20/.,  the  case  is  not  within 
either  of  the  statutes,  and  therefore  that  no  recognizance 
need  be  entered  into.  I  also  think  that  the  plaintiff  must 
pay  the  costs  of  this  application.  The  present  rule  will 
therefore  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


Howard  v.  Canfibld. 

r  •  LEE  shewed  cause  against  a  rule  obtained  by  Byles  where  a  witness 
for  a  new  trial,  on  the  ground  of  the  improper  admission  JS^emorT  wUh 
of  evidence.    A  witness  bad  been  called  on  the  part  of  re«p«ct  ^  » 

!••«•  •  e*  \  •      t  t  particular  net, 

the  plamtiff  to  prove  a  portion  of  his  demand,  but  it  by  a  memoran- 
appeared,  on  inquiry,  that  he  had  no  recollection  of  what  be  prodBcwL 
he  was  called  upon  to  prove  except  by  reference  to  his 
book.    The  book  however  was  not  produced.    The  state- 
ment of  the  witness,  as  to  the  fact,  was  taken  by  the  un- 
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J8d6.        der-sheriff  on  his  notes.     The  ground  of  the  motion  was, 
HowAKD       ^^^^  '^^  statement  of  the  witness  was  inadmissible  unless 
«•  the  book  was  produced.     It  was   subpiitted,  that  every 

day's  practice  at  Nisi  Prius  autliorized  a  witness  to  look 
at  a  memorandum  in  his  own  handwriting,  in  order  to 
jrefresh  his  memory.  The  admission  therefore  of  this  evi- 
dence was  only  in  conformity  with  that  practice. 

Byles,  in  support  of  the  rule,  sub.mitted  that  the  evi-* 
dence  could  not  be  admitte.d  without  the  production  of  the 
•book  itselft  He  cited  Doe  d.  Church  v.  Perkins  (a),  where 
it  was  held  that  a  witness  may  refresh  his  memory  by  any 
book  or  paper,  if  he  can  afterwards  swear  to  the  fact  from 
his  own  recollection  ;  but  if  he  cannot  swear  to  the  fact 
from  recollection  any  further  than  as  finding  it  entered  in 
a  book  or  paper,  the  original  book  or  paper  must  be  pro- 
duced. If  the  original  paper  were  not  produced,  a  door 
would  be  opened  to  the  easy  commission  of  fraud  and 
perjury.  Nothing  would  be  easier  than  for  a  witness  to 
say  that  he  had  seen  a  memorandum  which  enabled  him  to 
recollect  the  fact,  although  the  memorandum  might  haiie 
been  made  on  the  same  day,  and  if  the  memorandum  were 
not  produced,  there  would  be  no  adequate  means  of  cross* 
examining  him. 

Coleridge,  J. — ^I  am  of  opinion,  that  as  the  witness 
spoke  from  the  memorandum,  it  ought  to  have  been  pro- 
duced. It  does  not  appear  that  he  had  any  recollection 
without  the  assistance  of  his  book.  The  rulfs  for  a  new 
trial  must  be  made  absolute. 

Rule  al^Oilute. 

(a)  3  T.  R.  749. 
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Grant  v.  Flower. 

jLEMPLE  shewed  cause  against  a  rule  nisi  obtained  by  ifapiifoiur 
BarstoWf  for  setting  aside  the  interlocutory  judgment  in  uideaninter- 
this  case>  on  the  ground  of  irregularity.     It  was  submitted  ,^eSJ*fof  {J^V 
that  the  application  was  too  late.     The  writ  issued  on  the  ^^^^t  he  mutt 

come'toflM 

Ist  August,  and  was  served  on  the  17th  September.    An  Court  within 
appearance  was  entered  on  the  Slst  October^  and  on  the  umeiioiniiis 
25th  the  plaintiff  declared.     On  the  29th  a  aummons  was  {^'JJlJ"*,^*^! 
tiJcen  out  to  set  aside  the  proceedings  for  irregularity^  and  cimiot  wvh 
which  was  attended  before  Lord  DefMan,  €•  J.,  on  thie  compote  is 
Slat*     His  Lordship  dismissed  the  application.     On  the  *^^^ 
2d  of  November  the  defendant's  attorney  attended  at  the 
office  of  plaintiff's  attorney,  and  examined  the  writ.     On 
the  Sth  November  interlocutory  judgment  was  signed  for 
want  of  a  plea,  and  on  the  8th  a  letter  was  sent  to  the  de- 
fendant, stating  the  judgment  to  have  been  so  signed. 
Between  the  8th  and  the  17th  no  step  was  taken  by  the 
defendant  or  his  attorney,  and  on  the  latter  day  a  rule  nisi 
to  eompute,  which  would  be  due  on  the  21st,  was  served. 
On  the  22d  the  present  rule  was  obtained.     This,  it  was 
submitted^  was  too  late,  and  the  present  rule  must  conse- 
quently be  discharged. 

.  BarstaWf  in  support  of  the  rule,  submitted  that  the  de- 
fendant had  come  to  the  Court  suflSciently  early^  as  the 
time  within  which  the  application  ought  to  be  made  did 
not  b^in  to  run  until  the  rule  to  compute  was  served* 

,  LiTTLBDALE,  J. — I  think  you  are  too  late.  The  time 
for  making  the  application  to  set  aside  the  judgment  begins 
to  run  from  the  time  that  notice  was  received  of  judgment 
being  signed.  The  present  rule  must  therefore  be  dis* 
charged. 

Rule  discharged  accordingly* 
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Where  a  pUiin- 
tiff  was  non- 
suited in  con- 
sequence of  a 
refusal  by  the 
defendant's 
counsel  at  the 
trial  to  adroit 
certain  docu- 
ments in  evi- 
dence, which 
had  been  agreed 
to  be  admitted 
by  the  defen- 
dant's attorney's 
agent,  the  Court 
granted  a  new 
trial,  with  costs 
to  be  paid  by 
the  defendant, 
but  they  refused 
to  make  the 
defendant's 
attorney  pay 
the  costs,  beo 
cause  he  was 
not  present  at 
the  trial  when 
the  objection 
was  taken,  and 
had  given  no 
instructions  to 
the  counsel  to 
do  so. 


Doe  d.  Tindal  v.  Roe. 

X  HIS  was  an  ejectment  by  landlord  against  tenant — the 
tenancy  having  been  determined  by  notice  to  quit.  The 
London  agent  of  the  plaintiff's  attorney  had  procured  the 
agent  of  the  defendant's  attorney  to  admit  the  lease  and 
the  notice  to  quit  at  the  trials  without  further  proof  than 
their  production ;  and  a  judge's  order  was  drawn  up  by 
consent^  directing  the  defendant  to  admit  the  documents 
specified  in  the  notice  served  upon  him.  At  the  trial 
before  Lord  Abinger^  at  the  last  assizes  for  Sussex,  the 
judge's  order  was  produced,  with  the  notice  to  admit 
pinned  to  it;  and  the  lease  and  notice  to  quit  were 
tendered  in  evidence  ;  but  anobjection  was  taken  by  the 
defendant's  counsel,  that  it  was  not  sufficiently  shewn, 
that  the  notice  produced  was  the  notice  to  which  the 
judge's  order  referred,  and  it  was  said  that  the  learned 
Judge  should  either  have  put  his  initials  to  the  notice,  or 
the  notice  should  have  been  annexed  to  the  order  at  the 
time  it  was  signed,  and  the  order  should  have  referred  to 
it  as  such.  The  learned  Judge  held  the  objection  to  be 
a  good  one,  and  that  the  plaintiff  must  be  nonsuited  ;  but 
said,  that  if  it  should  appear  that  the  documents  tendered 
tn  evidence  were  in  truth  the  documents  which  had  been 
agreed  to  be  admitted  by  the  defendant,  the  defendant's 
attorney  would  have  to  pay  the  costs  of  the  nonsuit. 
The  defendant's  counsel  and  his  attorney  still  persisting  in 
refusing  to  admit  the  documents  in  evidence,  the  plaintiff 
was  nonsuited.  In  the  following  term,  a  rule  nisi  was 
obtained  for  setting  aside  the  nonsuit,  and  for  a  new  trial, 
and  that  the  defendant  or  his  attorney  might  pay  the 
costs  of  the  first  trial,  and  also  of  the  application,  upon  an 
affidavit  of  the  plaintiiOT's  attorney,  that  the  defendant's 
agent  in  London  had  agreed  to  admit  the  lease  and  notice 
to  quit,  tendered  in  evidence,  without  further  proof. 
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Channel  shewed  cause,  upon  an  affidavit  of  the  defen-  1836. 
dant's  attorney,  that  he  did  not  himself  attend  the  trial, 
but  instructed  another  attorney  to  attend  for  him;  and 
that  he  gave  no  instructions  to  counsel  to  take  such  an 
objection.  The  attorney  who  attended  the  trial'  also 
made  an  affidavit,  that  he  merely  handed  over  the  brief  to 
counsel,  and  attended  the  trial,  but  knew  nothing  of  what 
had  been  previously  done  in  the  action.  It  was  contended 
that,  under  these  circumstances,  the  attorney  was  not 
liable  to  pay  the  costs. 

Piatt  and  Hughes^  in  support  of  the  rule,  contended  that 
it  was  a  breach  of  faith,  and  contempt  of  the  judge's 
order,  to  refuse  to  admit  the  documents,  and  that  the 
attorney  was  liable  for  the  act  of  his  agent,  who  attended 
the  trial;  and  that  as  the  latter  had  allowed  the  objection 
to  be  taken,  and  refused  to  admit  the  documents  in  evi- 
dence, after  the  Judge  had  distinctly  told  him  of  the 
consequences,  it  was  a  case  in  which  the  Court  ought  to 
make  the  attorney  pay  costs. 

Coleridge,  J. — There  is  no  doubt  that  the  rule  must 
be  made  absolute,  with  costs  ;  but  I  think  it  would  be  too 
much  to  make  the  attorney  pay  costs,  as  he  did  not  him- 
self attend  the  trial.  So  much  of  the  rule  therefore  as 
calls  on  the  defendant's  attorney  to  pay  costs  will  be  dis- 
charged, and  the  other  part  of  the  rule  will  be  absolute, 
with  costs  against  the  defendant. 

Rule  accordingly* 


Morton  r.  Burn  and  Another, 
rr  .  H.  Watson  shewed  cause  against  a  rule  nisi  oh-  Where  a  Judge 

has  made  an 

tained  by  Edwards^  requiring  the  plaintiff  to  shew  Cause  -  order  for  speedy 

execution, 
under  I  Will.  4,  c.  7»  s.  4,  and  the  defendant  at  once  pays  over  the  sum  in  question,  and  a  motion' 
for  a  new  trial  is  afterwards  made,  the  Court  will  not  order  the  pUintiff  to  pay  the  sum  he  has 
received  into  court  during  th^  pendency  of  that  rule. 
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i8S6.  mhj  the  plaintiff  should  not  pay  into  court  tho  4lebt  and 
costs  already  paid  by  the  defendant,  in  order  to  remain 
there  until  the  rule  for  arresting  the  judgment^  which  had 
been  obtained,  should  be  disposed  of.  It  appeared  from  the 
affidavltSi  that  the  case  had  been  tried  at  the  sittings  after 
last  Midiaehnas  Term^  and  a  verdict  obtained  by  the 
plaintiff.  An  application  was  made  to  the  learned  Judge 
who  tried  die  cause,  for  apeedy  execution.  A  certificate 
was  accordingly  granted,  under  1  W.  4,  c.  7,  s.  9.  Before 
the  execution  issued,  however,  the  defendant  paid  the 
debt  and  costs  to  the  plaintiff. 

At  the  commencement  of  the  present  term,  the  defend- 
ant obtained  a  rule  nisi  for  arresting  the  judgment.  After 
'Obtaining  that  rule,  the  present  was  obtained,  requiring  the 
plaintiff  to  pay  into  court  the  money  he  had  received  in 
consequence  of  the  certificate,  tliere  to  remain  until  the 
Court  had  determined  whether  the  judgment  should  be 
arrested  or  not.  It  was  submitted,  however,  that  the 
Court  had  no  power,  under  the  section  of  the  act,  pur- 
suant to  which,  the  certificate  had  been  granted,  to  direct 
this  money  to  be  taken  out  of  the  hands  of  the  plaintiff. 
The  words  of  the  fourth  section  of  the  act  were,  ^  that 
notwithstanding  any  judgment  signed  or  recorded,  or  exe^ 
cution  issued,  by  virtue  of  this  act,  it  shall  be  lawful  for 
the  Court  in  which  the  action  shall  have  been  brought  to 
o^der  such  judgment  to  be  vacated,  and  execution  to  be 
stayed  or  set  aside,  and  to  enter  an  arrest  of  judgment, 
or  grant  a  new  trial  or  new  writ  of  inquiry,  as  justice  may 
appear  to  require ;  and  thereupon,  the  party  affected  by 
such  writ  of  execution  shall  be  restored  to  all  that  he  may 
have  lost  thereby,  in  such  manner  as  upon  the  reversal  of 
a  judgment  by  a  writ  of  error  or  otherwise,  as  the  Court 
may  think  fit  to  direct.**  The  power  to  restore  the  de*' 
fendant  to  what  he  had  lost  in  consequence  of  the  certifi- 
cate, only  existed  where  it  appeared  by  the  judgment  of 
the  Court  that  he  was  entitled  to  a  decision  in  his  favour. 
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At  present,  bowever,  as  the  Court  had  not  deoided  •upon         il886. 
the  i:ule  for  arreating  judgment,  k  did  not  appear  that  be 
•was  entitled  to  any  such  restoration. 

Edteards,  in  support  of  the  rule,  contended  that  the 
Court  bad  power  under  the  last  words  of  the  section,  ^^Qr 
otberwise,  as  the  Court  ipay  think  fit  to  direct/'  to  make 
Ae  plaintiff  pay  this  money  into  court. 


Patteson,  J. — I  feel  spme  doubt  as  to  whether  I  /can 
grant  the  present  application.  I  will  however  cpmmuuir 
cate  with  the  other  Judges  on  the  point. 

Cur.  adv.  vult. 

PATTfisoN,  J. — After  much  consideration  on  this  suIh 
ject,  I  am  of  opinion  that  I  have  no  power  to  grant  the 
rule  now  prayed  for,  under  1  Will.  4},  c.  7,  s.  4.  That 
aeption  can  only  be  considered  as  applying  to  cases  in 
which  the  Court  has  determined  finally  on  the  matter,  by 
ordering  the  judgment  to  be  vacated,  by  staying  or  setting 
.  aside  executioni  by  arresting  the  judgmenti  or  granting  a 
new  trial  or  new  writ  of  inquiry.  But  at  present,  the  mat- 
ter is  under  discussion,  and  the  Court  has  not  disposed  pf 
the  case,  in  any  one  of  the  ways  mentioned  in  the  statute* 
The  final  words  of  the  section,  "  or  otherwise,  as  the  Court 
may  think  fit  to  direct,"  have  only  reference  to  oases  in 
which  the  Court  has  disposed  of  the  matter  in  any  ooe  of 
the  ways  mentioned  in  the  former  part  of  the  section* 
Here,  however,  the  Court  not  having  disposed  of  the  caae, 
the  defendant  cannot  '^  be  restored  to  all  that  he  may 
have  lost,**  for  it  is  not  yet  certain  that  he  has  lost  any- 
thing. I  was  desirous  of  granting  this  rule,  if  I  could, 
under  the  general  practice  of  the  Court,  without  reference 
to  the  statute  in  question,  by  analogy  to  proceedings  «fter 
a  writ  of  error  has  issued*  The  practice  in  those  cases  is, 
that  if  the  writ  of  error  is  sued  out  after  execution  issued, 
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Morton 
Burn. 


but  before  levy  made,  it  operates  as  a  supersedeas  of  tbe 
execution,  and  the  Court  stays  it  But,  if  a  levy  has 
been  made,  and  the  money  paid  over  to  the  plaintiff^ 
the  Court  will  not  interfere  summarily,  but  will  leave 
the  party  to  his  remedy  by  writ  of  restitution.  I  think, 
therefore,  that  the  Court  has  not  power  to  interfere  in  the 
way  required.  The  present  rule  must  therefore  be  dis- 
charged. I  have,  however,  spoken  to  the  other  Judges, 
and  they  have  directed  that  this  new  trial  shall  not  be  put 
into  the  new  trial  paper,  and  thus  delay  the  determination 
of  the  Court,  but  that  it  shall  come  on  as  a  motion. 

Rule  discharged  accordingly. 


A  prohibition 
doe«  not  lie 
ofter  sentence) 
unlets  it  ap- 
pears by  the 
sentence  that 
the  Ecclesiasti- 
cal Court  has 
pronounced 
on  matters 
conusable  at 
common  law, 
although  there 
are  several 
articles  con- 
tained in  th« 
libel,  some  of 
which  are  so 
conusable. 


Hart  v.  The  Rev.  George  Watkin  Marsh* 
{Before  the  Four  Judges^ 

Jjm.A  ULE  and  Ckasby  shewed  cause  against  a  rule  nisi 
obtained  by  R.  V.  Richards  for  a  prohibition  to  be  issued  to 
the  Consistory  Court  of  Hereford,  and  to  the  Arches 
Court  of  Canterbury,  prohibiting  them  from  further  pro* 
ceeding  in  this  suit.  It  appeared  that  a  suit  had  been 
commenced  in  the  Consistory  Court  of  Hereford  by  the 
promoter,  who  was  the  churchwarden  of  the  parish  of 
Hope  Bowdler,  against  the  defendant,  who  was  its  rector. 
The  libel  contained  thirty-one  articles,  which  charged  the 
defendant  with  various  offences,  and  the  Court  pronounced 
sentence  of  suspension.  The  defendant  then  appealed  to 
the  Court  of  Arches,  and  it  was  during  the  pendency  of 
the  appeal,  that  the  present  application  was  made  for  a 
prohibition.  The  material  articles  in  the  libel  were  the 
first,  fifteenth,  sixteenth,  and  seventeenth,  and  were  as 
follows : — 

"1st.  We  article  and  object  to  you,  the  said  Georg& 
Watkin  Marsh,  that  by  the  ecclesiastical  laws,  canons,  and 
constitutions  of  the  Chutch  of  England,  all  clerks  and 
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ministers  in  holy  orders  are  particularly  enjoined  and  re-  1836. 
quired  to  be  grave,  decent,  reverend,  and  orderly  in  their 
general  deportment  and  behaviour  in  every  respect,  and  to 
abstain  from  fornication  or  incontinence,  profaneness, 
drunkenness,  lewdness,  assaullings,  quarrelling,  fighting, 
profligacy,  or  any  other  excess  whatever,  and  fur  being 
guilty  of  any  indecency  themselves,  or  encouraging  the 
same  in  others ;  and  furthermore,  they  are  enjoined  and 
required  to  abstain  from  resorting  to  any  taverns  or  ale- 
houses, and  not  to  give  themselves  to  any  base  or  servile 
labour,  nor  to  drinking  or  riot,  nor  to  absent  themselves 
from  their  benefices  without  supplying  curates  that  are 
sufficient  and  licensed  preachers,  and  are  also  enjoined  and 
required  to  visit  the  sick,  and  to  instruct  and  comfort 
them  in  their  distress,  and  not  to  forsake  their  calling,  and 
use  themselves  in  the  course  of  their  lives  as  laymen  ;  but 
that,  on  the  contrary,  they  are  enjoined  at  all  convenient 
times  to  hear  and  read  some  of  the  Holy  Scriptures,  or  to 
occupy  themselves  with  some  other  honest  study  or  exer- 
cise, always  doing  the  things  which  shall  appertain  to 
honesty,  and  endeavouring  to  profit  of  the  Church  of 
God  ;  bearing  in  mind  that  they  ought  to  excel  all  others 
in  purity  of  life,  and  to  be  examples  to  other  people, 
under  pain  of  deprivation  of  their  ecclesiastical  benefices, 
suspension  from  the  exercise  of  their  clerical  functions,  or 
such  other  ecclesiastical  punishment  or  censures  as  the 
exigency  of  the  case  and  the  law  thereupon  may  require 
and  authorize,  according  to  the  nature  and  quality  of  their 
offences.  And  this  was  and  is  true,  public,  and  notorious, 
and  so  much  you,  the  said  George  Watkin  Marshy  do 
know,  or  have  heard,  and  in  your  conscience  believe  to 
be  true,  and  we  article  and  object  to  you  of  any  other 
time,  place,  person,  or  thing,  or  every  thing  in  this  and 
the  subsequent  articles  contained,  jointly  and  severally. 

*'  15th.  Also  w^  article  and  object  to  you,  the  said  George 
Waihin  Marsh,  that  in  the  years  1819,  1820,  and  1821,  or 
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18361  in  thpee,  two^  or  one  of  such  years,  you  carried  on  the 
trade  or  business  of  a  maltster  in  a  malthouse  in  the  town  of 
Church  Stretton,  in  the  county  of  Salop;  within  the  diocese 
of  Hereford ;  and  that  you  thereby  unlawfully  gave  your- 
self up  to  loose  and  servile  labour.  And  that  this  was 
and  is  true,  public,  and  notorious,  and  we  article  and  object 
to  you  as  before. 

'*  16th.  And  we  article  and  object  to  you,  the  said  Oeorge 
fVaikin  Marshy  that  at  the  time  you  carried  on  the  trade 
or  business  of  a  maltster,  as  stated  in  the  next  preceding 
article,  you  also  carried  on  and  exercised  the  trade  or  busi* 
ness  of  a  flannel  manufacturer,  at  a  place  called  Church 
Stretton  Carding-mill,  in  the  parish  of  Church  Stretton, 
\ti  the  county  of  Salop,  and  within  t^e  diocese  of  Hereford, 
and  that  you  also  bought  and  sold  wool  of  profit  and'  gain, 
and  thereby  exercised  yourself  in  the  course  of  jrour  life 
as  a  layman.     And  this  was  and  is,'*  &c. 

The  17th. article  objected,  that  the  defendant  had  occu- 
pied and  tilled  a  farm  of  200  acres  and  upwards,  witlyout 
the  leave  of  the  bishop. 

On'  these,  as  well  as  the  other  twenty-seven  articles,,  the 
Consistory  Court  pronounced  this  sentence  f — "We  do  pro- 
nounce, decree,  and  declare,  that  the  said  articles,  heads, 
positions,  and  interrogatories,  given  in  and  admitted  in^  the 
said  cause  as  aforesaid,  are  for  the  most  part  sufficiently 
proved  and  substantiated."  It  was  suggested,  on^the  part 
of  the  defendant,  that  many  articles  contained  in  the  libel 
were  cognisable  only  in  the  courts  of  common  law,  and  not 
ill  the  ecclesiastical  courts ;  but  that  the  sentence  oi  the 
Conostory  Court  did  not  shew  that  it  was  confined  to 
those  articles  which  were  under  ecclesiastical  jurisdiction, 
but  that  it  appeared  to  take  cognizance  of  the  whole;  It 
was  sworn  by  the  prosecutor's  proctor,  however,  that  the 
defendant  had  frequently  attended  the  Consistory  Court 
during  the  pendency  of  the  suit,  and  W2)9  aware  of  what 
the  articles  contained  in  the  libel  objected.    It  was  also 


swbni,  that  those  articles  had  been  admitted^  widi  the'        f88^ 
consent  of  the  defendant'^  proctor,  at  a  Consistory  Court  of 
Hereford,  and  that  such  consent  was  entered  in  die  act 
book  of  the  Court, 

Maule  and  Gleasby  now  contended,  that  there  were  no 
grounds  for  issuing  a  prohibition  in  the  present  case. 
HerCj  the  ecclesiastical  court  had  not  proceeded  for  the 
purpose  of  punishing  the  defendant,  for  offences  on  which 
temporal  punishment  might  be  inflicted,  but  with  a-  view 
to  deprive  the  clerk  of  his  benefice.  No  objection  there- 
fore existed  to  the  ecclesiastical  court  proceeding,  for 
that  purpose.  A  clerk^  if  guilty  of  felony,  could  only  be 
punished  in  the  temporal  courts  by  indictment,  although 
the  ecclesiastical  courts  proceeded  against  them  for  the 
purpose  of  deprivation,  in  consequence  of  their  temporal 
offence.  They  cited  Free  v.  Burgoyne  (a),  Sladerr^  Small^ 
brooke  (6),  Townsend  v.  Thorpe  (c).  Here,  a  sentence  had 
been  pronounced, — it  was  necessary  that  the  party  seeking 
to  obtain  prohibition  should  shew,  with  perfect  clearness, 
that  the  jurisdiction  of  the  ecclesiastical  court  did  not 
extend  to  the  case  in  question*  This  was  decided  in  Cars-- 
lake  ▼•  Mapledoram  (d). 

IL  Vf  Richards,  in  support  of  the  rule,  contended,  that 
from  the  vague  manner  in  which  the  sentence  was  drawn 
up,  it  was  quite  consistent,  that  the  common  law  charges 
contained  in  the  libel  were  alone  proved.  It  was  there- 
fore clear,  if  that  were  the  case,  that  the  prohibition 
ought  to  go.  He  cited  Offley  v.  Whitehall  (e),  Leman  v. 
Goulty  if). 

Lord  Dbnman,  C.  J. — Supposing,  for  a  moment,  the- 
articles  as  to  carrying  on  trade<;ontained  charges  cognisable 

(«)  6  B.  &  C.  400.  (d)  2T. R.473;  1  Sid.  217, S.  C. 

(6)  1  Lev.  138.  (e)  Bunb.  17. 

(c)  2  Lord  Ray.  1607.  (/)  3  T.  R.  3. 
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1836.  only  at  common  law, — still  there  are  several  other  articles, 
clearly  within  the  ecclesiastical  jurisdiction,  the  most  part 
of  which  the  Court  has  found  to  be  proved,  and  upon  that 
finding,  has  proceeded  to  sentence.  In  order  to  get  rid  of 
the  sentence  of  the  ecclesiastical  court,  it  is  necessary  to 
shew  that  the  Court  had  no  jurisdiction  at  all  to  pronounce 
that  sentence.  But  nothing  of  the  kind  has  been  shewn 
here ;  on  the  contrary,  it  is  apparent  that  there  were  certain 
articles  only,  which,  if  especially  objected  to,  might  per- 
haps have  been  withdrawn  from  the  spiritual  cognizance. 
Those  articles,  however,  were  not  objected  to  by  the 
defendant  when  the  libel  was  exhibited,  and  it  is  quite 
consistent  with  the  sentence  pronounced,  that  no  evidence 
whatever  might  have  been  given  upon  them,  or  even  that 
the  defendant  might  have  been  acquitted  of  the  charges 
therein  propounded.  We  see,  therefore,  no  reason  for 
granting  a  prohibition. 

Pattebon,  J. — It  is  laid  down  in  several  cases,  and  is 
not  denied  in  the  argument,  that  prohibition  may  go  after 
sentence  if  there  is  a  clear  want  of  jurisdiction.  Assuming 
for  a  moment  that  some  of  the  articles  in  question  are  not 
within  the  jurisdiction  of  the  ecclesiastical  court,  and  that 
a  suggestion  to  that  effect  had  been  made  to  this  Court 
before  sentence,  prohibition  even  then  would  not  have 
gone  to  remove  the  whole  suit,  but  only  those  articles 
which  charge  matters  cognizable  by  the  temporal  courts. 
But,  after  sentence,  the  onus  of  shewing  the  ecclesiastical 
court  has  proceeded  on  that  part  of  the  libel  containing 
common  law  charges,  lies  on  the  party  applying  for  the 
prohibition.  There  is  nothing  to  shew  here,  that  the  sen- 
tence did  so  proceed  ;  but  the  ground  of  the  application  is, 
the  uncertainty  as  to  which  of  the  articles  the  Court 
found  to  be  proved  before  them.  That  is  not  sufficient; 
it  should  be  made  to  appear  clearly,  that  the  sentence  of 
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the  Court  was  founded  on  that  part  of  the  libel  without         1836. 
their  jurisdiction. 

Coleridge^  J,,  concurred  (a). 

Rule  discharged,  with  costs* 
(a)  WUliamt,  J.,  bad  left  the  Court. 


Syms  v.  Chaplin  and  Others. 
(Before  the  Four  Judges,) 

JiOMPAS,  Serjt.9  moved  for  a  rule  tb  shew  cause  why  In  an  aciion 

the  verdict  found  for  the  plaintiff  in  this  cast^  should  not  fOTtheioMofa 

be  set  aside,  and  a  nonsuit  entered.     It  was  an  action  SJ^rloI^'aiue 

against  the  defendants  as  carriers  for  not  duly  delivering  if  the  defen- 

...  iiii.  o  ^        ^""^  wishes  to 

a  parcel.     The  declaration  stated  that  befocei  &c.,  a  fiat  avail  himself 
in  bankruptcy  had  issued  against  the  plaintiff,  and  that  he  notice  of  "aiue 

was  declared  bankrupt,  underwent  his  final  examination,  ""<*«»"  the 

.  ^  11  Geo.  4  ft 

and  got  his  certificate,  signed  by  the  due  number  of  ere-  i  wni.4,  c.68, 

ditors  by  the  statute  in  such  case  made  and  provided;  ,pe^aily!^*^ 
and  caused  and  procured  the  same  to  be  signed  and  sealed 
by  the  major  part  of  the  commissioners  under  the  said  fiat, 
ready  to  be  transmitted  to  London  for  the  purpose  of 
having  the  same  duly  allowed.  And  the  plaintiff  being 
possessed  of  the  said  certificate  of  conformity,  so  signed 
by  the  said  creditors,  and  signed  and  sealed  by  the  said 
commissioners  as  aforesaid,  the  same  being  of  great  value^ 
caused  the  same  certificate  to  be  delivered  unto  the  de- 
fendants, (they,  the  defendants,  being  common  carriers  of 
goods  and  merchandize  for  hire,  in  and  by  a  certain  coach 
from  Melksham  to  London),  to  be  taken  care  of,  and  safely 
and  securely  carried  and  conveyed  by  defendants,  as  such 
carriers  as  aforesaid,  in  and  by  the  said  coach  from  Melk* 
sham  to  London  aforesaid ;  and  there,  to  wit,  at  London 
aforesaidj  to  be  safely  and  securely  delivered  by  the  de- 
VOL.  V.  p  p  D.  p.  c. 
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183S.  fendants  for  the  plaintiff.  And  in  consideration  tbeteofi 
and  of  certain  reward,  &c.,  they  undertook  to  the  plaintiff 
to  take  care  of  the  certificate,  and  to  convey  the  same  in 
and  by  the  said  coach  from  Melksham  aforesaid  to  London 
aforesaid,  and  there,  to  wit,  at  London  aforesaid,  safely 
and  securely  to  deliver  the  same  for  plaintiff,  concluding 
with  a  breach  of  the  promise. 

The  defendants  pleaded — ^first,  Non  assumpsit ;  second, 
that  the  plaintiff  did  not  deliver  the  certificate  to  the  de- 
fendants modo  et  forma ;  and  third,  the  following  special 
plea:  that  the  certificate  was  delivered  by  plaintiff  for  the 
purpose  of  being  carried  and  conveyed  as  in  the  said  de- 
claration mentioned,  after  the  passing  of  1  Will*  4,  c.  68, 
and  that  th^certificate  was  and  is  a  certain  writing  within 
the  meaning  of  the  said  act,  and  that  the  value  thereof 
exceeded  the  sum  of  lOL ;  and  that  the  certificate  was  not 
delivered  at  {tny  office,  warehouse,  or  receiving  bouae  of 
the  defendants,  as  such  common  carriers  as  aforesaid,  but 
that  the  same  was  delivered  to  and  received  by  a  certain 
servant  of  the  defendants  in  that  behalf ;  and  that  plaintiff 
did  not,  nor  did  any  other  person  on  his  behalf,  at  the  time 
when  the  said  certificate  was  so  delivered  to  and  received 
by  the  said  servant  of  th^  defendants  as  aforesaid,  declare 
the  value  and  nature  thereof;  nor  did  the  plaintiff  theti,(» 
at  any  other  time,  pay  to  the  defendants,  nor  to  their  said 
servant  who  so  received  the  certificate  as  aforesaid,  nor  to 
any  other  person  or  persons  on  behalf  of  the  defendants, 
any  increased  rate  of  charge  over  and  above  the  ordinary 
rate  of  carriage,  as  a  compensation  for  the  greater  risk  and 
care  to  be  taken  for  the  safe  conveyance  of  such  certificate, 
or  any  other  increased  charge  whatsoever ;  nor  did  the 
defendants,  or  any  or  either  of  them,  nor  did  the  said 
servant  who  so  received  the  said  certificate  as  aforesaid^ 
nor  any  other  person  on  behalf  of  the  defendants,  then  or 
at  any  other  time,  accept  any  engagement  to  pay  the 
same. 


Cun  adr.  rult. 
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^^  • 

Replicatioa  ta  the  first  and  second  pleasi  taking  ibshc;         18M 
and  to  the  thirds  de  injurift* 

At  the  trial  it  appeared,  thai  the  parcel  in  question  waf 
worth  ooosiderably  more  than  lOk,  and  it  wae  not  shewn 
that  the  plaintifF  had  gWen  notice  of  that  fact,  and-,  there- 
fore»  it  was  contended,  that  the  pkaintiff  could  not  veeovev^ 
in  conse<iiience  of  the  previsions  of  1 1  Greo.  4  &  1  Will. 
4^  cw  68,  by  which  it  was  provided,  that  ^*  no  mail  con- 
tractor, stage  coaet^  proprietor,  or  other  cemmon  carrier  by 
hmd  for  hire,  shall  be  Kable  for  the  lose  ef  or  injary  to  any 
artiele  or  articles  or  property^  where  tlie  value  of  such 
article  or  artidee,  or  property  aforesaid,  contained  in  such 
parcel  or  package,  shall  erceed  the  som  of  IM.,  unless  at 
the  time  of  the  delivery  therec^  at  the  offices,  warehouse^ 
or  receiving  house  of  such  mail  contractor,  atage  coach 
proprietor,  or  other  common  carrier,  or  to  his,  her,  or 
their  book-keeper,  coachman,  or  other  servant,  for  the 
purpose  of  being  carried,  or  of  accompanying  the  per&on 
of  any  passenger  as  aforesaid,  the  vahie  and  naitare  ef 
sneh  article  or  articles,  or  property,  shall  have  been  de* 
chired  by  the  person  or  persons  sending  or  deKvering  the 
same,  and  such  increased  charge  as  herein-after  men* 
tioned,  or  an  engagement  to  pay  the  same,  be  accepted 
by  the  person  receiving  such  parcel  or  package."  The 
case  of  Otven  v.  Burnett  (a)  was  cited  to  shew,  that  the 
plaintiff  could,  in  no  case,  recover  the  value  of  the  article, 
when  above  10/.,  unless  notice  was  expressly  given  to  the 
carrier  of  the  value.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  had  a  verdict  for  201.  His  lordship, 
at  the  same  time,  gave' the  defendants  leave  to  set  aside 
this  verdict,  and  enter  a  nonsuit  The  question  now  was, 
whether  the  objection  to  the  want  of  notice  was  available 
to  the  defendants^  on  the  present  state  of  the  pleadings. 


(a)  3  Cr.  &  Mee.  353. 

ff2 
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Lord  Denman,  C.  J.,  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  is,  whether,  since  the 
passing  of  the  Carrier's  Act,  the  plaintiff  is  entitled  to 
recover  from  the  defendants  the  value  of  a  parcel,  worth 
more  than  10/.,  lost  by  them  as  carriers,  but  of  which  the 
plaintiff  had  not  declared  the  value.  The  declaration 
stated,  that  the  plaintiff  delivered  to  the  defendants,  as 
carriers,  the  parcel  in  question  at  M elksham,  to  be  carried 
by  them  in  their  coach  from  Melksham  to  London,  and 
to  be  there  delivered ;  and  then  avers,  that,  in  conse- 
quence of  their  non-delivery,  the  plaintiff  had  incurred 
damage  of  60/.  The  second  plea  traverses,  modo  et  forma, 
the  delivery  at  Melksham.  We  think,  on  the  evidence  un* 
der  that  plea,  the  plaintiff  entitled  to  retain  his  verdict, 
as  the  jury  have  found  that  the  defendants  did  receive 
that  parcel  at  Melksham  for  the  purposes  mentioned; 
which  might  have  been  consistent  with  the  fact  of  notice 
being  given.  But  it  is  objected,  on  the  authority  of  Owen  y. 
Burnett  (a),  that  the  plaintiff  cannot  recover  for  any  article 
above  the  value  of  10/.,  unless  he  has  given  express  notice 
of  the  nature  and  value  of  the  article;  and  that  notice, 
therefore,  is  a  condition  precedent  to  bringing  the  action. 
That  case,  however,  was  decided  before  the  new  rules, 
and  we  think  that,  now,  such  a  defence  must  be  specially 

pleaded. 

Rule  refiised. 


(a)  2  G.  &  M.  353. 


LiLLiE  V.  Price. 
(Before  the  Four  Judges.) 

In  an  action  for  SiR  W.  W.  FOLLETT  moYed  foT  a  rule  to  shew  cause 
li^esiii^to^     why  the  verdict  found   for  the  defendant  in  this  case 

plead  specially  ,     ,  ,,.-».* 

that  the  alleged  libel  was  a  privileged  communicaUon  between  attorney  and  chent;  bat  that 

defence  is  available  under  the  plea  of  not  guiUy. 
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should  not  be  set  asidei  and  a  new  trial  had,  on  tiie  ground         1836. 
of  misdirection.     It  was  an  action  for  a  libel,  and  the  de- 
fendant only  pleaded  one  plea,  that  of  not  guilty.     The 
cause  came  on  to  be  tried  before  Lord  Denman,  C.  J., 
and  it  then  appeared  from  the  evidence,  that  the  alleged 
libel  on  which  the  action   was   founded,   was   contained 
in  a  letter,  in  which  were  several  strong  reflections  by 
the  defendant  on  the  plaintiff.     It  also  appeared,    that 
a  third  party  was  negotiating  with  the  plaintiff;  for  the 
sale  of  certain  property  belonging  to  him.     For  his  own 
guidance,  the  third  party  applied  to  the  defendant,  who 
was  an  attorney,  and  had  acted  for  him  in  that  capacity, 
down  to  the  time  of  the  communication,  for  information 
with  respect  to  the  plaintiff.     The  defendant  accordingly    , 
wrote  the  letter  in  question,  and  in  it  warned  his  friend 
not  to  have  any  dealings  with  the  plaintiff.     At  the  trial 
it  was  contended,  that  the  letter,  under  the  circumstances, 
must  be  considered  as  a  privileged  communication.     The 
Chief  Justice  was  o(  opinion  that  it  was  such  a  communi- 
cation, and  having  directed  the  jury  accordingly,  they 
found  in  favour  of  the  defendant.     This  direction  of  the 
learned  Judge,   it   was   submitted,  was  wrong.     If  the 
defendant  had  intended  to  raise  the  objection,  that,  what 
would  otherwise  have  been  a  libel,  only  amounted  to  a 
privileged  communication,  that  ought  to  have  been  done 
by  plea  specially  directed  to  it,  and  raising  the  objection  ; 
but  it  was  not  available  under   the  plea  of  not  guilty. 
The  words  of  the  division,  title  Case,  in  pleadings  in  par- 
ticular actions  (a),  were,  ''In  actions  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement;*'  and  in  the  instances  given,  'Mn  an  action  of 
slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the 

(a)  Aate,  Vol.  2,  p.326. 
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VS96,  plea  of  not  guilty  will  operate  to  the  same  exient  firecisdj 
as  at  .preseiit  in  denial  -of  speaking  the  -^ords,  of  speaking 
them  malioiouslff  and  in  the  sense  imputed,  and  widi  refer- 
ence  to  the  plaintiff's  office  or  trade."  'It  was«  therefore, 
to  be  ooDsideped,  whether  not  speakii^  the  words  tnafi* 
cioUsly  was  the  saine  as  speaking  them  under  sfieh  circum- 
stances as  justified  the  publication.  This,  howeveri  could 
not  be  the  case,  «s,  whether  the  occteion  was  such  as  to 
warratit  the  speaking  of  the  words,  involved  a  question  of 
law,  which  ought  properly  to  be  referred  to  the  Court  and 
not  to  a  jury.  In  Stancliffe  ▼.  Hardwici  (a),  the  Court 
of  Excheq^ierbeld,  in  an  action  of  trover,  that  if  the  de- 
fendant sought  to  dispute  the  plaintiff's  sole  right  of 
•property  in  the  subject  matter  of  the  action,  that  defence 
ought  to  be  specially  pleaded  by  way  of  confession  and 
avoidance.  So,  in  Bameit  v.  Gknsop  (d),  where  an  action 
was  brought  for  a  copyright,  bargained  and  sold  by  the 
plafintiff  to  the  defendant,  the  Court  of  Conunon  Pleas 
held)  'that  the  defendant  was  not  at  liberty,  under  the  plea 
of  Hon  assumpsit,  to  take  Che  olgection  that  tihe  agreement 
was  not  in  writing,  pursuant  to  8  Ann.  c.  19 ;  but  held 
that  it  was  necessary  that  the  statute  should  have  been 
specially  pleaded.  The  principal  object  of  the  new  rules 
was  to  prevent  surprise  on  either  party,  and  therefore, 
this  mode  of  proceeding  was  clearly  a  violation  of  that  ob- 
ject, as  the  plea  did~  not  deny  that  which  was  the  ground 
of  action,  and  then  the  defendant  afterwards  sought  tb 
avail  himself  by  way  of  defence  of  something  else. 

Cur.  adv.  vult. 

Lord  IDbmmam,  C.  J. — We  have  consulted  the  other 
Judges  upon  the  point  in  this  case,  whether  the  defence 
made  by  the  defendant  in  this  action  ought  not  to  have 
been  pleaded  specially ;  and  we  are  all  of  opinion,  that  it 
is  a  defence  not  required  to  be  specially  pleaded. 

Rule  refused, 
(a)  Ante,  Vol.  3,  p.  762.  (b)  Ante,  Vol.  3,  p.  626. 
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lSd6. 

Rex  f  •  Jowl. 
{B^ore  the  Four  Judges.) 

wT^IGHTMAN  mored  for  a  rule  to  shew  cause,  why  a  in  order  to  »• 
writ  of  certiorari  should  not  issue  for  the  purpose  of  re-  mentferob- 
xnoving  an  indictment  for  obstructing  a  highway  from  jJ'"cjJns*Wgh- 
the  quarter  sessions  for  the  county  of  Stafford  into  this  Quarter  Sei- 
Court.     The  affidavit  on  which  he  moved,  stated,  that  sufficient  to 
the  highway  which  was  the  subject  of  the  indictment  had  Jht^jufflcumet 
not  been  used  by  the  public  for  a  period  of  between  in  point  of  law 

nay  ariie  on 

twenty  and  thirty  years.     The  defendant  against  whom  the  trial,  but  it 
the  indictment  had  been  preferred,  had  built  a  brewery  ^jJJJ^^I^J^^*^ 
on  a  part  of  that  which  was  alleged  to  be  a  highway.  *^^  ***" 
The  question,  therefore,  which  would  really  be  tried  by 
this  indictment,  was  an  action  of  ejectment.  The  affidavit 
then  stated  generally,  that^  several  difficult  questions  of 
law  were  likely  to  i^rise  on  the  trial,  but  without  pointing 
out  any  specific  legal  difficulty.     This,  it  was  submitted, 
contained  a  sufficient  allegation  to  entitle  the  applicant  to 
remove  the  indictment.     Various  questions  of  law  fre^ 
quently  arose^  as  to  whether  a  road  was  a  public  high- 
way or  not.     The  case  of  Rex  v.  Marchioness  ofDown^ 
shire  (a)  shewed  this  to  be  fact. 

Patteson,  J. — The  affidavit  should  point  out  some 
specific  difficulty  in  point  of  law,  as  likely  to  arise  on  the 
■trial  of  the  indictment.  The  mere  general  statement,  that 
such  difficulties  may  arise,  is  pot  sufficient. 

Williams,  J.,  and  Coleridqe,  J.,  ccHicurred  (A). 

Rule  refused. 

(a)  6  N.  &  M.  662.  (b)  Lord  DenmaUy  C.  J.,  was  abseDt. 
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One  day'i  no- 
tice of  justifi- 
cation of  the 
same  bail  at 
chambers  is 
sufficient 


Wilson  r.  Hawkins. 

JxIND MARCH  moved  for  a  rule  nisi  to  set  aside  the 
rule  for  the  allowance  of  bail  in  this  action,  and  also  to 
rescind  an  order  made  by  Mr.  Justice  Liitledale  for  set- 
ting aside  the  assignment  of  the  bail  bond  and  all  pro- 
ceedings thereon.  It  appeared,  that  the  defendant  had 
been  arrested  on  the  15th  November,  and  the  plaintiff 
had  declared  de  bene  esse.  Notice  of  bail  was  given,  and 
also  notice  of  exception,  requiring  the  bail  to  justify  at 
chambers.  On  Friday,  the  25th  November,  at  half-past 
six  o'clock,  p.  M.,  a  notice  was  served  that  the  bail  would 
justify  at  chambers  on 'Monday,  the  S8th  November. 
The  defendant's  attorney  attended  at  the  Judge's  cham- 
bers with  the  bail,  in  pursuance  of  his  notice,  but  the 
plaintiff,  thinking  that  the  notice  was  insufficient,  according 
to'  the  rules  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  16  (a), 
treated  it  as  a  nullity,  and  did  not  attend.  The  rule  for 
the  allowance  of  the  bail  was  therefore  obtained. 

The  plaintiff,  notwithstanding  the  rule  for  the  allowance 
of  the  bail,  (which  he  thought,  on  account  of  the  insuffi- 
ciency of  the  notice,  to  be  also  a  nullity),  took  an  assign- 
ment of  the  bail  bond,  and  commenced  an  action  upon  it. 
The  defendant  then  took  out  a  summons  to  shew  cause 
before  Mr.  Justice  lAitledale^  at  chambers,  who  made)  an 
order,  setting  aside  the  proceedings  upon  the  bail  bond. 

Hindmarch  now  moved  to  set  aside  the  rule  for  the 
allowance  of  bail,  and  also  the  Judge's  order  for  setting 
aside  the  subsequent  proceedings  against  the  bail,  and 
cited  the  case  of  Staines  t.  Sioneham  (6). 

Ltttledalb,  J.,  was  of  opinion,  that  that  case  was  not 
in  point,  because  it  might  have  been  added  bail ;  but  search 


(a)  Ante,  Vol.  1,  p.  186. 


(()  Ante,  Vol.  4,  p.  678. 
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had  since  been  made  in  that  case,  and  the  bail  were  found         1836. 
to  be  original  and  not  added.  "    " 

Hindmarch. — The  practice  of  this  Court,  before  the  rules      Hawkins. 
of  H.  T.)  I83S9  only  required  one  day's  notice  of  justi- 
fication^  (exclusive  of  a  Sunday),  when  the  justification 
was  in  Court  {a),  but  there  never  was  any  practice  respecting 
justification  out  of  Court  previous  to  these  rules.     Those 
rules  recite  (&)  that  it  is  expedient  that  the  practice  of  the 
Courts  should  as  far  as  possible  be  rendered  uniform,  and 
then  order  that  the  practice  to  be  observed  in  the  Courts, 
with  respect  to  the  matters  thereinafter  mentioned,  should 
be   as    therein   observed.      Section    16  of  the   first  of 
those  rules  provided,  that  it  shall  be  sufficient  in  all  cases 
if  notice  of  justification  of  bail  be  given  two  days  before 
the  time  of  justification.     And  the  following  section.  No. 
17,  of  the  same  rule,  ordered,  that  if  bail  are  excepted  to 
in  vacation^  and  the  notice  of  exception  requir'es  them  to 
justify  before  a  Judge,  the  bail  shall  justify  within  four 
days  from  the  time  of  such  notice.     It  had  been  a  prevail- 
ing opinion  in  the  profession,  that  these  rules  made  a  two 
days*  notice  of  justification  necessary  even  in  Court,  and 
that,  as  there  had  been  no  previous  practice  of  the  Court 
respecting  justification   at  chambers,   notice  of  such  a 
justification  was  to  be  governed  entirely  by  the  rules  of 
H.  T.  2  Will.  4.   (Tidd's  Supplement,  25 ;  3  Chit.  Gen. 
Prac.  385).     There  was  not  two  clear  d&ys'  notice  in  this 
case,  and  if  two  days*  notice  were  necessary,  the  defendant 
was  irregular,  and,  on  the  auihoTity  of  Siaines  y.Stoneham, 
the  plaintifi*was  justified  in  treating  the  notice  and  the 
rule  for  the  allowance  of  bail  as  nullities. 

Patteson,  J.,  said  he  would  consult  Liiiledale,  J.,  be- 
fore he  gave  his  decision. 

Cur.  adv.  vult. 

(a;  Two  days'  notice  is  required     chequer, 
in  the  Common  Pleas  and  Ex-         {b)  Ante,  Vol.  1,  p.  183. 
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1886.  Pattbson,  J.-^I  IwTe  conauked  Mr.  Justice  LUikdale, 

and  we  are  both  of  opinion  that  notice  of  jiMtification 
must  be  governed  by  the  practice  of  the  Court,  whether 
the  justification  takes  place  in  Court  or  at  chambers ;  and 
one  day's  notice  of  justification  was  therefore  suflScient 

Rule  refused. 


Booth  r.  Howard. 
Ifto^itdMn*  jnLDDISON  shewed  cause  against  a  rule  obtained  by 

tion  in  the  or-  .  . 

dinuy  form,  Jcmes  for  setting  aside  the  verdict  found  for  the  defend- 
anumpsit,  with  ^"^>  ^^^  ^^^  ^  ^^^  trial.  It  was  an  action  of  assumpsit,  for 
partkaitrs         work  and  labour  bestowed  by  the  plaintiff  in  endeavourinir 

containing  j  r  d 

mriou  caaset  to  let  certain  houses  belonging  to  the  defendant.  In  the 
defendant  particulars  delivered  by  the  plaintiff  were  contained  one 

Intot^rtf bT*  ^^^  ^^  ^*®"8  *^  ^^«  amount  of  7/.  18*.  for  endeavouring  to 
if  not  precluded  let  certain   premises  in  the  Borough,  and  another  set 

by  hu  plea^  •  o  •  «  • 

from  eontesting  amounting  to  8/.  9«.  Gd,  in  respect  of  certain  other  pre- 

TCsp^  of  aiij  mises.     The  defendant,  in  the  ordinary  form  (a),  given  by 

IbLTJ^unt""*  17  Reg.  Gen.  H.  T.  4  Will.  4,  pleaded  the  payment  of 

paid  into  ooartf  6/.  into  courtj  and  '*  that  the  plaintiff  had  not  sustained 

Ian  wen^V  damages  to  a  greater  amount  than  the  said  sum, in  respect 

be  eonddcred  ^f  ^^  cause  of  action  in  the  declaration  mentioned."    On 

at  part  of  the 

dedaratioB*        this  plea  issue  was  joined,  and  the  case  came  down  for 

trial  before  the  secondary.  The  counsel  for  the  defendant 
proposed  to  shew  that  the  second  class  of  items  contained 
in  the  plaintiff's  particulars  was  in  respect  of  business  done 
for  the  defendant's  mother,  and  not  for  herself.  On  the 
part  of  the  plaintiff  it  was  objected,  that  evidence  with  this 
view  could  not  be  given,  as  all  the  causes  of  action  alleged 
in  the  phdntiff's  declaration  had,  to  a  certain  extent^  been 
admitted,  and  therefore  the  only  question  was  as  to  the 
amount  of  charges  which  the  plaintiff  was  entitled  to 

(a)  Ante,  Vol.  2,  p.  320. 


Patteson,  J. — This  was  an  action  of  inAeUiatus  ae- 
sumpsit,  for  work  and  labour  in  endeavouring  to  let  certain 
premises  of  the  defendant*  The  particulars  of  demand 
coittained  charges  amounting  to  7L  I8s.  in  respect  of  pre- 
mises called  the  White  Hart  Inn,  in  the  fiorongh,  also 
other  cibarges  amoimting  to  8/.  9s»  6d,  respecting  otiber 
premises  in  Cannon-Street  and  King  WilEam-street 
The  defendant  pleaded  payment  into  court  of  5L,  and 

(a)  5  Bing.  28.  («)  ]  Cr.  &  Mee.  623. 

(b)  4  B.  &  Ad.  673.  (/)  Ante,  Vol.  4,  p.  634. 

(c)  Ante,  p.  216.  (£)  Ante,  Vol.  3,  p.  784. 
(<0  Ante,- Vol.  2,  p.  676. 
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make.  This  objection  was  overruled  by  the  secondary,  1836. 
and  the  evidence  having  been  admitted,  the  jury  found  a 
verdict  for  the  defendant,  they  being  of  opinion  that  the 
plaintiff  was  not  entitled  to  any  sum  beyond  the  51.  paid 
into  court.  Addison  now  contended,  that  the  only  effisct 
of  the  plea  of  payment  into  court  was  to  admit  a  cause  of 
action  to  the  amount  of  the  sum  paid  in,  and  not  to  admit 
«i  portion  of  a  cause  of  action  on  eadi  of  the  causes  of 
action,  which  the  plaintiff  thought  proper  to  allege  in  his 
d^edaration^  Such  a  construction  could  not  be  put  upon 
the  plea,  unless  the  particulars  were  to  be  considered  as 
incorporated  into  the  ideclaration.  He  cited  Seatan  v* 
B^enediot  (a).  Meager  v.  Smiih  (b),  and  Jianesr.  Remde{c)* 

JameMf  in  support  of  the  rule,  contended,  that  although 
the  contract  was  alleged  in  a  general  form,  it  might  be 
considered  as  a  special  one,  as  it  was  for  letting  houses 
only*  The  payment  of  money  into  court  therefore  operated 
as  an  admission  of  a  contract  in  respect  of  all  the  items  to 
which  the  declaration  referred*  He  cited  RaveMcrqft  v. 
Wue(d)y  Lechmere  v*  Fleicher  {e\JourdainY.JaknsoH{/), 
and  Coates  v.  Stevens  (g-). 

Ctsr.  adv.  vult. 
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1836.        that  the  plaintiff  had  sustained  no  damages  beyond  that 
BooTB       ^^™  ^^  respect  of  the  causes  of  action  mentioned  in  the 
V-  declaration. 

At  the  trial,  the  plaintiff  established  a  demand  in  re- 
spect of  the  premises  in  the  Borough,  and  the  jury  thought 
the  5/.  paid  into  court  sufficient  to  satisfy  that  demand. 
The  plaintiff  also  made  out  a  primft  facie  case  as  to  the 
other  premises.  The  defendant  contended,  that  she  was 
at  liberty  to  shew,  as  to  those  other  premises,  that  they 
belonged  to  another  person,  by  whom  the  plaintiff  was  em- 
ployed, and  that  she  was  not  liable  in  respect  of  them. 
The  plaintiff  contended  that  the  defendant  by  her  plea 
admitted  her  liability  as  to  every  item  in  the  particuhir, 
and  put  herself  entirely  on  the  question  how  much  was  due 
on  each  item. 

The  case  has  been  argued  here  upon  the  analogy  of  the 
old  practice  of  payment  into  court  under  a  rule,  but  it 
appears  to  me  that  such  analogy  will  not  hold,  because, 
according  to  that  practice,  there  was  always  a  plea  of  the 
general  issue,  which  directly  put  in  issue  the  liability  of  the 
defendant  ultra  the  money  paid  into  court.  It  has  also 
been  argued,  upon  the  language  of  the  plea  of  payment 
into  court,  both  in  indebitatus  assumpsit  and  in  debt, 
that  the  plea  puts  in  issue  the  amount  of  the  demand 
only,  admitting  the  liability  of  the  defendant  in  all 
respects. 

I  am  of  opinion  that  this  is  so,  and  that  all  the  causes 
of  action  stated  in  the  declaration  are  admitted  by  this 
plea.  Still,  the  question  remains,  what  are  the  causes  of 
action  stated  in  the  declaration?  Now  the  declaration, 
being  quite  general  in  its  form,  may  embrace  many  causes 
of  action,  or  may  be  confined  to  one ;  and  the  plea,  having 
reference  to  so  general  a  fonki,  cannot  be  fairly  taken  to 
admit  more  than  that  the  defendant  is  indebted  on  some 
cause  of  action  coming  within  the  description  in  the  de- 
claration to  the  extent  of  the   money  paid   into  court. 
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Even  upon  a  judgment  by  default,  nothing  more  would  be  1836. 
admitted.  But,  if  the  particulars  of  demand  be  considered 
as  incorporated  in  the  declaration,  all  the  contracts  stated 
in  those  particulars  will  undoubtedly  be  admitted  by  the 
plea,  and  if  the  liability  of  the  defendant  on  any  of  them 
be  intended  to  be  disputed,  some  other  plea  must  be  re- 
sorted to.  Both  the  sense  and  language  of  this  plea  would, 
in  such  a  case,  confine  the  question  in  dispute  to  the 
amount  only  which  the  plaintiff  is  entitled  to  recover  upon 
admitted  contracts. 

I  have  had  considerable  doubt  upon  the  point,  but  have 
at  length  arrived  at  the  conclusion  that  particulars  of  de- 
mand are  not  to  be  considered  as  incorporated  with  the 
declaration.  They  are  intended  for  the  benefit  and  inform- 
ation of  the  defendant,  and  although  the  defendant  might 
in  this  case  have  pleaded  as  to  SK  9s,  GcL  the  general  issue, 
and  as  to  the  residue  of  the  demand  payment  of  51.  into 
court,  and  would  I  think  have  taken  a  better  course  if  she 
had  so  pleaded,  yet  I  am  not  prepared  to  say  that  she  was 
bound  to  do  so.  So  far  as  the  pleadings  are  concerned,  I 
think  that  she  was  not  obliged  to  look  out  of  the  record, 
and  as  the  declaration  is  in  its  language  general,  she  was 
at  liberty  to  treat  it  as  embracing  only  that  contract  which 
she  chose  to  admit,  though  she  could  not  thereby  preclude 
the  plaintiff  from  establishing  any  other  contracts,  of  the 
existence  of  which,  in  the  whole  of  the  evidence,  the  jury 
might  be  satisfied,  and  which  would  range  themselves 
under  the  general  words  of  the  declaration.  •  I  have  not 
been  able  to  find  any  direct  authority  on  the  point,  but  the 
judgment  of  Littledale^  J.,  in  Meager  v.  Smith  (a),  is 
strong  to  shew,  tliat  the  particulars  are  not  of  necessity  to 
be  taken  as  part  of  the  declaration,  and  the  practice  in 
cases  of  judgment  by  default  points  the  same  way. 

I  should  add,  that  even  if  the  plea  did  admit  that  some- 

(a)  4  B.  &*Ad.  673. 
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1896w  thing  was  due  on  each  item  in  the  particulars,  still,  as  the 
plaintiff  must  make  out  by  evidence  how  much  was  due, 
and  the  defendant  might  adduce  evidence,  in  answer,  the 
jury  might  be  satisfied  by  soch  evidence,  and  give  only 
nominal  damages ;  but  if  they  were  bound  to  give  even  1««, 
the  verdict  would  have  been  for  the  plaintiff,  and  it  is 
therefore  necessary  to  determine  the  principal  question. 

Upon  the  whole  I  am  of  opinion,  that  the  evidence  on 
the  part  of  the  defendant  was  properly  received,  and  that 
the  present  rule  for  a  new  trial  must  be  discharge* 

.  Rule  discharged. 

Hunt  r.  Hunt. 

If  a  canie  it      JMiARTIN  shewed  cause  against  a  rule  nisi  obtained  by 
arbitrator,  the     Smirke  for  setting  aside  an  award  on  various  grounds. 

costs  to  abide 

it  is  aTexcesB '       Smirke  supported  the  rule. 

of  authority  to  Q^^^  ^J^^  ^Jt^ 

award  a  stet 

processus. 

/>,,  issues  are  re-  Pattkson,  J, — In  this  csso  Several  objections  were 
'^^irLrr'ki  **''®"  ^  *^®  award;  but  as  my  judgment  turns  on  one 
Dot  indispens-  only,  I  do  not  think  it  necessary  to  notice  the  others, 
for  him  to  award  Three  causes  were  referred  by  order  of  nisi  prius,  a 
iThMntention  ^^^^^^^  being  taken  in  one ;  and  it  was  directed  that  the 
as  to  each  of      costs  of  the  respective  causes  should  abide  the  event  and 

them  is  suffi- 
ciently clear      determination  of  the  said  award  upon  each  respectively. 

laogua^'of^the      '"  ^^^  ^^*^  action,  Jemima  Hunt  was  plaintiff,  and 
award.  Tbomss  Hunt  defendant.     The  declaration  contained  a 

count  on  a  promissory  note,  and  the  money  counts.  The 
defendant  pleaded  as  to  all  but  the  first  count  and  51/.  13#. 
9J(/.,  part  of  the  other  counts,  non  assumpsit;  2nd,  as  to 
all  but  51/.  \Ss.  9^dl,  a  set-off;  dd,  as  to  51/.  13^.  9|J., 
the  nonjoinder  of  Batcheldor  Hunt  as  a  defendant.  Issues 
were  taken. 
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In  the  second  actiony  Martha  Hnnt  waa  pkintiff,  and        19361 
Thomas  Hunt  defendant*   The  action  was  on  a  promissory 
note  and  money  counts*    Pleas,  set-off  and  noo-assmnpsit 
to  the  latter  countSi  and  issues  taken. 

In  the  third  action  Jemima  and  Martha  Hnnt  were 
plaintiffs,  and  Thomas  and  Batcheldor  Hunt  were  defend- 
ants. The  declaration  contained  the  money  counts  only. 
Thomas  Hunt  pleaded  the  general  issue,  and  Batcheldor 
Hnnt  suffered  judgment  by  default. 

The  arbitrator  has  awarded  in  each  cause,  that  the 
action  shall  cease  and  be  no  further  prosecuted,  and  has 
found  in  the  first,  842.  16a  to  be  doe  to  Jemima  Hunt. 

In  the  second,  2S9L  13«.  6dL  to  be  due  to  Martha  Hunt 

In  the  third,  which  he  describes  as  an  action  by  Jequma 
and  Martha  Hunt  against  Thomas  Hunt,  16L  I9s.  lOdL 
to  be  due  from  Thomas  Hunt  to  Jemima  and  Martha,  say# 
ing  nothing  about  Batcheldor  Hunt»  though  he  directly 
afterwards  awards  that  the  action  by  Jemima  and  Martha 
agMust  Thomas  and  Batcheldor  Hunt  shall  ceascy  and  be 
no  further  prosecuted. 

The  objection  taken  is,  that  the  arbitrator  has  not  ad- 
judicated on  each  specific  issue^  and  that  he  waa  bound  to 
do  so,  because  the  costs  are  to  abide  the  event  Again, 
that  he  has  awarded  a  stet  processus  in  each  acti<ni»  which 
is  in  effect  exercising  a  discretion  as  to  the  costs,  because 
it  pretents  either  party  from  having  them,  there  being  no 
legal  event  of  the  award,  whereas  they  were  to  abide  the 
legal  event.  It  was  assumed,  that  the  arbitrator  need  not 
in  terms  adjudicate  on  each  issue — that  it  is  sufficient  if 
he  so  express  himself  that  it  is  plain  how  he  means  the 
verdict  or  decision  to  be.  I  agree  to  that  answer,  which 
is  certainly  the  rule  as  laid  down  in  several  cases,  and 
have  endeavoured  to  find  from  the  language  of  this  award, 
whether  it  was  the  intention  of  the  arbitrator,  that  a  ver- 
dict should  be  entered  for  the  plaintiff  in  each  case,  to 
the  amount  of  the  sum  he  has  found  to  be  due.    I  am  not, 
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1836.  however,  fully  satisfied  that  such  was  his  intention,  nor 
can  I  tell  how  he  meant  that  his  award  of  a  stet  processus 
should  operate,  whether  to  prevent  any  verdicts  being 
entered,  or  any  judgments  on  such  verdicts.  In  either 
way,  the  award  of  a  stet  processus  is  beyond  his  autho- 
rity, because  it  either  prevents  any  legal  event  of  his 
award  as  to  the  actionis,  or  prevents  the  legal  events,  if 
the  verdicts  can  be  so  called,  from  having  their  legal  ope- 
ration. An  arbitrator  cannot,  in  any  casie,  award  a  stet 
processus,  except  when  he  has  power  over  the  costs :  In 
re  Leeming  (a),  Norris  v.  Daniel  (b),  Dibben  v.  Marquis  of 
Anglesea  (e),  which  last  case  was  really  decided  on  the 
ground  of  issues  becoming  immaterial,  which  was  not  the 
case,  here.  But  I  thought  at  one  time  that  this  award  of 
a  stet  processus  prejudiced  the  plaintiffs  only,  and  that 
they  might  waive  the  pr^udice.  However,  on  looking 
fully  to  the  pleadings,  I  find  that  not  to  be  so.  The  de- 
fendant, Thomas  Hunt,  was  entitled  to  have  his  costs  if 
his  set-off  was  proved,  or  if  his  plea  in  abatement  was 
proved ;  and  still  more,  in  the  joint  action  against  him  and 
Batcheldor  Hunt,  if  the  money  found  to  be  due  in  it  was 
due  from  him,  Thomas,  only,  he  was  entitled  to  a  verdict 
for  the  misjoinder  of  Batcheldor,  and  to  all  the  costs  of 
that  action.  Now,  the  arbitrator  has  omitted  Batchel- 
dor's  name  in  finding  the  sum  due  to  Jemima  and 
Martha  jointly,  and  it  is  impossible  for  me  to  supply  the 
name,  or  to  tell  at  all  what  is  the  legal  event,  as  to  that 
action. 

It  may  be,  therefore,  that  the  defendant  is  really  pre- 
judiced by  this  award;  at  any  rate  it  is  so  uncertain, 
whether,  if  the  arbitrator  had  specifically  adjudicated  on 
each  issue,  he  would  not  have  found  some  one  or  more 
for  the  defendant,  that  I  cannot  say  that  the  prejudice  is 


(a)  5  B.  &  Ad.  403.  {h)  10  Bing.  507- 

(c)  10  Biug.  568;  2  Cr.  &  Mee.  722. 
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all  on  the  plaintiff's  side,  and  may  be  waiYed.  On  these 
grounds,  viz.  that  the  arbitrator  has  not  either  specifi- 
cally or  by  necessary  implication  adjudicated  on  each 
issue^  and  that  he  has  exceeded  his  authority  in  awarding 
a  stet  processus  in  each  case,  having  no  power  over  the 
costs,  I  feel  myself  compelled  to  say  that  this  award  is 
bad,  and  that  the  rule  for  setting  it  aside  miist  be  made 
absolute. 

Rule  absolute. 


VOL.  Y.  GO  D.  P.  C. 
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IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


RULE  OF  COURT, 

EXCHEQUER  OF  PLEAS,  Hilary  Term,  7  Will.  TV. 

XT  is  ordered,  that  from  and  after  the  last  day  of  the  pre- 
sent term,  no  rule  shall  be  drawn  up  for  setting  aside  an 
attachment,  regularly  obtained  against  a  sheriff,  for  not 
bringing  in  the  body,  or  for  staying  proceedings  regularly 
commenced  on  the  assignment  of  any  bail  bond,  unless 
the  application  for  such  rule  shall,  if  made  on  the  part  of 
the  original  defendant,  be  grounded  on  an  affidavit  of 
merits,  or  if  made  on  the  part  of  the  sheriff  or  bail,  or  any 
officer  of  the  sheriff,  be  grounded  on  an  affidavit,  shewing 
that  such  application  is  really  and  truly  made  on  the  part 
of  the  sheriff,  or  bail,  or  officer  of  the  sh<sriff,  as  the  case 
may  be,  at  his  or  their  own  expense,  and  for  his  or  their 
indemnity  only,  and  without  collusion  with  the  original 
defendant. 

^'  Abinger, 

"W,  BOLLAND, 

'*  J.  Parke, 

"  J.  QURNEY." 
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1837. 

Lewis  v.  Ker. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  The  Uniformity 
exchange.  The  defendant  in  substance  pleaded,  that  he  has  not  abollsh- 
was  an  attorney  of  the  Court  of  King's  Bench,  and  that  o?a^\ttomer 
he  and  the  other  attornies  of  that  Court  ought,  by  an-  ^o  b«  *"ed  in 

the  court  to 

cient  and  laudable,  custom,  from  time  immemorial  used  which  he  be- 
and  approved  of  according  to  the  laws  and  customs  of  this  **"^ 
realm,  and  the  liberties  and  privileges  of  the  said  Court, 
to  be  free  and  exempt  from  being  compelled  against  their 
will  to  answer  any  plea,  or  plead  in  any  action  personal, 
before  any  other  Judge  whomsoever,  except  before  the 
Justices  of  the  King's  Bench.  To  this  plea  there  was  a 
demurrer,  in  support  of  which, 

Plati  contended  the  2  Will.  4,  c.  39,  s.  1,  which  had 
abolished  the  old  form  of  process  against  attornies,  and 
required  them  to  be  sued  by  summons  as  other  persons, 
had  in  effect  taken  away  their  privilege. 

BarstoWt  in  support  of  the  plea,  was  stopped  by  the 
Court. 

Per  Curiam. — The  attorney's  privilege  remains,  not- 
withstanding the  2  Will.  4,  c.  39,  s.  1,  which  has  only 
given  a  new  form  of  process  in  lieu  of  the  proceedings  by 
bill. 

Judgment  for  defendant. 


Doe  dem.  Barles  and  Others  t\  Roe. 

X  HE  declaration  contained  demises  by  different  persons.  Where  the 

some  joint,  and  others  several.     The  Master  had  refused  ejectment  con- 
tains botli  Joint 
and  several  demises,  it  is  sufficient  to  entitle  the  affidavit  on  motion  for  Judgment  as  being  on  the 
several  demises  of  all  the  lessors  of  the  plaintiff,  without  noticing  which  are  Joint  and  which  several. 

qg2 
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to  draw  up  the  rule,  the  aflSdavit  being  entitled  on  the 
several  demises  of  all  the  lessors  of  the  plaintiff.  He  con- 
ceived that,  as  some  of  the  demises  were  joint,  and  others 
several,  the  title  of  the  demises  ought  to  correspond  with 
the  affidavit. 

i 

Cowling  now  moved  for  judgment,  and  referred  to  Doe 
d.  Jenks  and  Others  v«  Roe  (a),  as  an  authority  that  the 
title  of  the  affidavit  was  sufficient. 

Per  Curiam, — If  the  names  of  all  the  lessors  of  the 
plaintiff  are  stated  in  the  title  of  the  affidavit,  that  is  suffi- 
cient. 


Rule  absolute. 


(a)  Ante,  Vol.  2,  p.  56. 


Time  wai,  in 
the  6nt  in- 
•tancei  given 
to  the  defen- 
dant, without 
the  concent  of 
the  bail;  one  of 
the  bail  after- 
warda  applied 
to  the  plaintiff 
for  **  further 
time  :"—Held, 
that  thii  appli- 
cation amounted 
to  a  waiTer. 


Spyer,  Assignee  v.  Carper.    The  Same  r.  Henschsl. 

JXtANSEL  moved  to  enter  an  exoneretur  on  the  bail 
piece,  time  having  been  given  to  the  principal  without  the 
consent  of  the  bail.  It  appeared  that  time  had  been  given 
to  the  defendant  in  the  first  instance,  from  the  29th  of 
November  to  the  5th  of  December,  without  the  consent 
of  the  bail ;  but  subsequently  a  request  for  "  further  time,** 
from  the  5th  of  December  to  the  12th,  was  signed  by  one 
of  the  bail,  and  addressed  to  the  plaintiff. 

Hoggins  shewed  cause,  and  contended  that  the  appli- 
cation ''  for  further  time,"  was  a  waiver  of  the  original 
irregularity. 

Per  Curiam. — If  the  bail  knew  of  the  first  time  having 
been  given,  the  subsequent  request  amounts  to  a  waiver; 
and  the  application  ''  for  further  time"  is  evidence  that 
they  were  aware  of  time  having  been  before  given. 

Rule  refused  {a). 


(a)  See  Howard  v.  Bradberry,  ante.  Vol.  3,  p.  92. 
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Gilbert  and  Another  «.  Pope. 

JMLANSEL  moved  to  discharge  a  prisoner  out  of  cus-  ^  prisoner 

1  1         1        ^r»    ^  r.  <^«     i.       1       .        .  within  the  rulet 

tody,  under  the  48  Greo.  3^  c.  l^S^  for  having  been  in  is  not  cnUiled 

custody  more  than  twelve  months  for  a  debt  under  20L  ^^dtr  the^^ 


Barstow  shewed  cause,  upon  affidavit  that  defendant 
was  Uving  within  the  rules  of  the  prison,  and  contended 
that  this  was  not  the  custody  contemplated  by  the  act. 
He  referred  to  Sumption  v.  Monxani  (a). 

Alderson^  B. — Upon  the  authority  of  that  case,  I  am 
of  opinion  the  prisoner  is  not  entitled  to  his  discharge. 

(a)  K.  B.,  Easter  Term,  1836;  not  reported. 


48  Geo.  3, 
C.12S. 


Poole's  Bail. 

%^LARKSON  moyed  to  justify  bail.     It  was  a  two  days'  whereapri- 
notice,  accompanied  by  an  affidavit  in  the  form  given  by  J^^ct  ihc  two 
the  8th  rule  of  T.  T.,  1  Will.  4,  but  the  affidavit  did  not  ^y»'  »°^<*' 

It  must  appear 

state  the  defendant  was  a  prisoner,  nor  did  it  shew  that  he  from  the  affi- 
was  in  custody.     For  this  reason,  Gurney,  B.,  refused  to  Utk  prisoner, 
allow  the  bail  to  justify,  and  referred  him  to  the  Court. 
There  were  conflicting  decisions  on  the  point;  Creightorig 
Bail  (a),  FritVs  Bail  {b),  BuUeris  Bail  (c). 

Per  Curiam. — There  is  no  inconsistency  in  the  cases 
cited,  since  in  Frith* s  Bail  it  appeared  from  the  affidavit 
that  defendant  was  in  custody. 

Bail  rejected. 

(fl)  Ante,  Vol.  1,  p.  609.  (b)  Ante,  Vol.  2,  p.  229. 

(e)  Ante.  Vol.  3,  p.  422. 
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IvEY  V.  Young. 
Where  the  Ter-     X  HIS  WHS  an  action  for  the  non-delivery  of  ^oods,  and 

diet  IS  under  ,  j         g  ^ 

202.,acertiasate  was  tried  before  Alderson^  B.,  at  the  last  assizes  at  Bristol ; 
being  fit  to  be  when  a  verdict  was  found  in  favour  of  the  plaintiff  for 
tried  before  a      g/^  jg,^  ^he  Master  Jiaving  allowed  the  plaintiff  full  costs, 

•upenor  judge  .  e  i  ' 

may  be  given 

Butt  moved  to  review  the  Master's  taxation^  on  the 
ground  that,  as  the  Judge  had  not  certified  on  the  postea 
that  the  cause  was  proper  to  be  tried  before  him,  and  not 
before  a  sheriff,  or  a  judge  of  an  inferior  court,  the 
plaintiff  was  only  entitled  to  the  reduced  scale  of  costs. 
He  referred  to  directions  to  taxing  officers  (a). 

Parke,  6. — My  brother  Alderson  reports  that  it  was  a 
fit  case  to  be  tried  at  the  assizes.  The  certificate  may  be 
given  at  any  time. 

Rule  refused. 

(a)  Ante,  Vol.  2,  p.  485. 


Field  r.  Flemming. 

t^laintiff  de-  xjLSSUMPStT  by  payee  against  maker  of  a  promissory 
dated  the  Vd!*^  note,  bearing  date  the  \^th  day  of  November ^  1836.  Plea, 
of  November,       tJjat  the  defendant  did  not  make  the  note.     The  plaintiff 

but  .m  the  no-  ^ 

tice  to  admit  had  obtained  a  judge's  order  to  admit  the  handwriting, 

writing,  de-  pursuant  to  the  rule  of  H.  T.  4  Will.  4  (a),  but  in  the 

atbearing^datc*  notice,  the  note  was  described  as  a  joint  and  several  pro- 

tibe  10th  of  missory  note,  made  by  the  defendant,  and  one  J.  B.,  for 

October.  Aver-  ^  ^  ,  i%, 

diet  having  been  the  sum  of  200/.,  payable  to  the  plaintiff  on  the  lOth  qf 
piainU^'the^       October.    At  the  trial  before  Lord  Abinger,  C.  B.j  at  the 

Court  refuaed 
to  set  it  asidei 
as  it  did  not  appear  the  dcffendant  had  been  misled. 

(a)  Ante,  Vol.  2,  p.  308. 
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last  sittings  in  Middlesex,  the  only  evidence  on  the  part  1837* 
of  the  plaintiff  was  the  defendant's  admission  of  the 
handwriting  to  the  document  specified  in  the  notice.  It 
was  objected  by  the  defendant's  counsel,  that  the  admis- 
sion of  the  note  described  in  the  notice  was  no  evidence 
of  the  note  declared  upon.  A  verdict  was  found  for  the 
plaintiff,  with  liberty  to  move  to  enter  a  nonsuit 

Humfrey  now  moved  accordingly,  and  urged  that  there 
was  no  evidence  to  support  the  plaintiff's  claim.  The 
Judge  had  only  power  to  make  an  order  for  the  admission 
of  the  particular  document  specified  in  the  noticei  and 
that  alone  the  defendant  had  admittecL 

Lord  Abinger,  C.  B.-^The  question  appears  to  me  to 
be  this,  whether  or  no  the  plaintiff  is  to  be  at  liberty  to 
shew  that  he  has  made  a  mistake?  he  is  undoubtedly 
entitled  to  do  so.  Suppose  a  person  who  receives  ten 
pounds  should  give  a  receipt  for  twenty, — would  he  not  be 
at  liberty  to  shew  that  he  had  in  fact  received  but  ten! 
It  appeared  that  the  promissory  note  was  annexed  to  the 
notice.  The  defendant  could  not  therefore  have  been 
misled  ;  his  intention  was  to  admit  a  particular  note,  the 
original  of  which  was  annexed  to  the  notice.  # 

Rule  refused. 


Rex  r.  Sheriff  of  Kent,  in  the  Case  of  Potter  o« 

Simpson. 

XN  this  case  the  sheriff  having  been  ruled  to  return  a  ATetnrntoa 
writ  of  capias,  made  his  return  in  the  following  form:  SatUiedeiS- 
"  The  within-named  F.  Simpson  is  not  to  be  found  in  my  ^^j^no*  'f  *« 

*  ^    ^  ^     found,  M  bad. 

bailiwick."    A  rule  nisi  having  been  obtained  by  Busby 
for  an  attachment  against  the  sheriff. 
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1997-  Clarison  shewed  cause,  and  contended  that  this  was  a 

Ebx         proper  return.     "Not  to  be  found,**  clearly  meant  that 

SheriffofKEaT.  ^^^  defendant  was  never  to  be  found.    He  referred  to 

Watson  on  Sheriffs* 

Parke,  B. — This  is  not  a  proper  and  regular  return  ; 
it  should  be  non  est  inventus, — that  iS|  the  defendant  is 
not  found  in  my  bailiwick  at  any  time  between  the  testa 
and  return  of  the  writ. 

Aldbrson,  B.-  It  is  better  to  adhere  to  the  technical 
term  of  non  est  inventus,  which  has  by  long  usage  acquired 
a  definite  meaning. 

BoLLAND,  B. — The  return  of  non  est  inveniendus  is 
not  to  be  found  in  any  precedent. 

Rule  absolute. 


Roy  v.  Bristow. 

The  rule  for  X  HE  first  count  of  the  declaration  in  substance  stated, 
counts  founded  that  One  E.  J.  was  possessed  of  certain  shares  in  the  Man- 
miner  of  own-  c'^^ster  railway :  that  a  bargain  took  place  between  the 
plaint  should  plaintiff  and  the  defendant  for  the  sale  of  the  said  shares 

he  drawn  up  .  11^11  •      j     1. 

on  reading  the  at  a  Certain  price,  and  the  defendant  then  promised  the 

upon  affidavit  plaintiff  that  he  was  authorized  by  the  said  E.  J.  to  sell 

Identical  "*  ^^^  "^'^  shares  :  it  then  alleged  that  defendant  had  no 

The  first  authority  from  tiie  said  E.  J.,  or  any  other  person,  to  sell 

deration  stated,  the  said  shares,  and  in  consequence  thereof  the  plaintiff 

posIeMedoT"  '^®*  ®  ^*'g®  ^""*  of  money.     The  second  count  stated  that 

shares  in  a  a  Contract  was  entered  into  between  the  plaintiff  and  the 

railway^  and 

that  defendant  defendant  for  the  sale  of  the  said  shares,  at  the  same 
tiffthathe  was   pficC)  and  in  consideration  thereof,  the  defendant  promised 

authorised  by 

E.  J.  to  sell  the  shares;  whereas  he  was  not  so  authorised.  The  second  count  stated  defendant  b«r- 
gained  with  plaintiif  to  sell  him  the  said  shares,  and  promised  to  transfer  them  within  a  reasonable 
time.    Semble,  that  both  counts  are  not  allowable. 
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the  plaintiff  to  transfer  the  dhares  within  a  reasonable 
time :  that  although  plaintiff  was  willing  to  receive  the 
shares  at  the  said  price,  defendant  would  not  transfer 
them,  in  consequence  whereof  plaintiff  lost  a  large  sum 
of  money. 

Cotcling  moved  to  strike  out  one  or  other  of  the  counts, 
on  the  ground  that  they  were  substantially  for  the  same 
cause  of  action.  "^ 

Lord  Abinoer,  C.  B. — The  first  count  charges  the 
d3rerdant  with  making  a  false  representation  as  agent ;  the 
second  is  on  a  cause  of  action  against  him  as  principal ; 
in  either  situation,  the  plaintiff  might  recover  under  the 
first  count. 

On  a  subsequent  day,  Crompton  shewed  cause,  and 
objected  that  the  rule  did  not  state  that  it  was  drawn  up 
upon  affidavit,  that  the  counts  were  identical;  or  upon 
reading  the  declaration. 

Per  Curiam, — ^The  rule  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


Key  v.  Mac  Kyntire. 
XN  this  case,  bail  had  been  added  by  a  judge's  order.  The  first  rule  of 

T  T    1  Will  4 

Addison  opposed  the  justification,  on  the   ground,  that  does  not  appiV' 
four  days'  notice  had  not  been  given,  pursuant  to  1  R.  to  added  bail. 
T.  T.,  1  Will.  4  (a). 

Cowling,  in  support  of  the  bail,  contended,  that  as  the 

(«)  Ante,  Vol.  1,  p.  102. 
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1837.        present  were  country  bail,  the  R.  T.  T.  1  Will.  4,  did  not 
Kbt  ^PP'y*     ^®  cited  Hardboitle  v.  Clark  (a). 


V. 

MacKtntire* 


The  Court,  after  referring  to  Perry^s  Bail  (ft),  de- 
cided that  the  rule  did  not  apply  to  a  case  of  added  baiL 

(a)  Ante,  Vol.  4,  p.  12.  (6)  Ante,  Vol.  1,  p.  664. 


Flemmino  v.  Crisp. 

The  plaintiff's  XHIS  was  an  action  for  goods  sold  and  delivered.  The 
for  goods 'sold'*  plaintiff  by  his  particulars  claimed  14/.  15*.  6rf.,  for  goods 
of  Januf^-  *°'^  *"^  delivered  to  the  defendant,  on  the  6th  of  January, 
the  evidence  1836.  At  the  trial  before  the  under-sheriff  of  Middlesex, 
trial  was  of        ^^^  plaintiff  gave  evidence  of  goods  supplied  to  the  defen- 

S^MthiffMay.  ^*"^  ^"  ^^^  ^^'*^  ^^  ^^y^  ^^^*  *"^  ^^  ^•^^  appeared  that 
A  verdict  the  defendant  had  been  in  the  habit  of  dealing  with  the 

found  for  the      plaintiff  for  the  six  months  preceding  that  period,  but  all 

Court  refused      those  goods  had  been  paid  for.     No  evidence  was  offered 

*?,"*JJ**"^*'     on  the  part  of  the  defendant,  and  a  verdict  was  found  for 

all  other  ao-  '^ 

counu  between    the  amount  of  the  plaintiff's  claim. 

the  parties  hav- 

Humfrey  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  that  the  plaintiff  could  not  recover 
under  his  particular.  The  present  case  was  different  from 
Millwood  V.  Walter  (a),  and  Green  v.  Clark  (ft),  which 
were  decided  on  the  ground  that  the  defendant  could  not 
have  been  misled ;  but  here  there  had  in  fact  been  goods 
supplied  to  the  defendant  in  the  month  of  January;  he 
was  not  therefore  prepared  to  meet  the  demand  in  the 
month  of  May. 

Per  Curiam, — As  all  the  previous  accounts  were  settled, 
the  defendant  must  have  known  what   the   plaintiff  was 

{a)  2  Taunt.  224.  (6)  Ante,  Vol.  2,  p.  18. 


ingbeen  settled. 
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going  for.    If  the  date  of  the  particular  is  to  be  construed  ^^^^* 

with  such  strictness,  it  will  in  most  cases  be  compelling  flemminq 

the  plaintiff  to  be  nonsuited.  ^  ^' 

_    ,         .        ,  Crisp. 

Rule  refused. 


Jones  r.  Bond. 

X  HIS  was  an  action  for  goods  sold  and  delivered  ;  and  The  Judge  who 
was  tried  before  the  under-sheriff  of  Gloucester,  when  a  under  a  writ 
verdict  was  found  for  the  plaintiff  for  1/.  15*.  9rf.     The  of^ri^^'hasno 

■  power  to  certify 

defendant  applied  to  the  under-sheriff  to  certify  under  the  ^  deprive  the 

/''        ,  n        1  .   .  plaintiff  of 

43  Eliz.  c.  6,  but  he  refused,  conceiving  that  he  was  not  a  costs,  where 
judge  or  justice  within  the  meaning  of  that  act.  under  40#.  " 

If  there  is 
cause  to  sup- 

Francillon  now  moved  for  a  rule  to  shew  cause  why  the  pose  the  action 
plaintiff  should  not  produce  the  record,  and  why  the  sheriff  less  than  iOs,, 
should  not  certify  under  the  statute  of  Eliz.     He  con-  '^^If^^^^^^ 
tended  that  the  under-sheriff,  being  the    person  before  objection  to  thg 

,  ^  ,  order  for  the 

whom  the  cause  was  tried,  Came  within  tlie  terms  of  the  writ  of  trial 

43  Eliz.  c.  6.    If  it  were  not  so,  that  act  has  been  repealed 

by  the  3  &  4  Will.  4,  c.  4J^,  s.  17,  so  far  as  respects  all 

causes  tried  before  the  sheriff.     This  could  never  have 

been  the  intention  of  the  legislature.     The  under-sheriff 

may  be  considered  as  an  officer  of  the  Court,  and  then 

the  cause  would  in  effect  be  tried  by  the  superior  Court. 

Lord  Abing£K,  C.  B. — In  Wardroper  v.  Richard- 
son  (a),  the  Court  of  King's  Bench  decided  against  a 
similar  application.  The  sheriff  is  not  within  the  meaning 
of  the  43  Eliz.  c.  6,  which  applies  only  to  Judges  of  the 
superior  Courts.  I  wish  we  could  consider  the  under- 
sheriff  as  our  officer,  and  the  cause  in  effect  tried  be* 
fore  us. 


(a;  1  A.  &  £.  75. 
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1837.  Pakke,  B. — The  act  only  applies  to  the  Judges  at 

Westminster.  When  the  3  &  4  Will.  4,  c.  42,  passed,  it 
was  proposed  to  give  the  sheriff  the  power  of  certifying; 
but  it  was  considered  objectionable.  If  there  was  any 
cause  to  suppose  the  action  was  brought  for  less  than  40^., 
that  objection  should  have  been  stated  before  the  Judge 
when  the  writ  of  trial  was  applied  for,  and  it  would  have 
been  a  good  reason  why  the  cause  should  not  be  sent  be- 
fore the  sheriff. 

Rule  refused. 


Grainger  v.  Moore. 

Where ^IPf^  X,  HE  defendant  being  in  Horsemonger  gaol,  in  the  cus- 
tbe  sherif  on  a  tody  of  the  sheriff  of  Surrey,  on  a  criminal  charge,  Humfrey 
kiTnot  jv^^'  moved  for  an  order  commanding  the  sheriff  to  detain  the 
saryto obtain     defendant  on  a  writ  of  capias  issued  at  the  suit  of  the 

an  order  of  the  ^  ^^ 

Court  for  the       plaintiff, 
sheriff  to  detain 
hhn  in  a  dfil 

suit  Lord  Abinger,  C.  B. — There  is  no  necessity  for  an 

order  of  that  kind.  If  the  writ  is  lodged  with  the  sheriff, 
he  is  bound  to  detain  the  defendant,  or  he  will  be  tiable 
to  an  action.  The  officer  informs  me  that  there  is  no  such 
rule  in  this  Court. 

Humfrey  stated  that  it  was  the  common  practice  to  ob- 
tain such  orders,  which  were  frequent  at  chambers,  but 
he  understood  that  in  term  the  application  should  be  made 
in  Court. 

Lord  Abinoer,  C.  B. — I  have  sent  to  the  Court  of 
King's  Bench,  and  they  report  that  the  rule  applies  to 
persons  in  the  custody  of  the  marshal.  That  is  quite  a 
different  case  from  where  the  defendant  is  in  the  custody 
of  the  sheriff  himself.  I  cannot  conceive  upon  what  prin- 
ciple the  sheriff  should  have  an  order  of  the  Court. 

Rule  refused. 
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Blundell  9.  Hansom. 

On  the  9th  of  January  the  plaintiff  declared^  and  in-  Where  there 
dorsad  his  declaration  to  plead  in  four  days,  and  demanded  mand  of  plea  it 
a  plea.     The  time  for  pleading  expired  on  the  13th,  and  aJidanirton^de- 
at  one  o'clock  on  the  14th  the  plaintiff  signed  judgment,  ^^•ted,  the 

plftintiff  noAy 

R.  V.  /StcAarcb  having  obtained  a  rule  to  set  aside  this  sign  judgment 
judgment,  on  the  authority  of  Kemp  v.  Fyson  (a),  pkahTthe  * 

momiog  of  the 
day  after  the 

Jervis  shewed  cause,  and  contended  that  Kemp  v.  Fyson  ^^^^^^'^^' 
only  applied  to  cases  where  the  demand  of  plea  was  made 
after  the  time  for  pleading  expired  (&).    The  time  is  reck- 
oned one  day  inclusive,  and  the  other  exclusive  (c) ;  but 
here  the  defendant  claimed  four  days  and  a  half  to  plead. 


R.  V.  Richards^  in  support  of  the  rule,  stated  that  the 
practice  established  in  Kemp  v.  Fyson  had  been  frequently 
acted  upon  in  chambers. 

Parks,  B. — We  decided  Kemp  v.  Fyson  on  the  autho- 
rity of  Master  Walker,  who  now  entertains  some  doubt 
as  to  the  accuracy  of  his  report  I  am  aware  the  profes- 
sion is  dissatisfied  with  that  decision.  As  the  defendant 
has  been  misled  by  that  case,  the  rule  will  be  discharged 
without  costs. 

Rule  discharged,  without  costs. 


(a)  Ante,  Vol.  3,  p.  265.  {h)  See  R.  H.  2  TTiU.  4,  8. 66. 

(c)  R.  H.  2  WiU.  4,  Tiii. 
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On  a  sberiflTs 
rule  under  the 
Interpleader 
Act,  he  is  not 
entitled  to 
costs,  notwith- 
stRnding  the 
execution  credi- 
tor iaib  to  ap- 
pear. 


Beswick  r.  Thomas. 

A  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act  (a). 
The  execution  creditor  did  not  appear. 

Chilton,  for  the  adverse  claimant,  submitted  that  he  was 
entitled  to  costs. 

Butt,  for  the  sheriff,  also  submitted,  that  as  he  had  been 
improperly  brought  to  the  Court,  he  was  entitled  to  his 
costs  from  the  execution  creditor. 


Lord  Abinger,  C.  B. — The  execution  creditor  must  pay 
the  adverse  claimant's  costs,  but  the  sheriff  is  not  entitled 
to  costs ;  he  is  not  bound  to  come  to  the  Court :  he  comes 
here  for  his  own  protection,  and  if  he  prefers  so  doing  to 
taking  an  indemnity,  that  is  no  reason  why  he  should  have 
costs  (6). 

(a)  I  &  2  Wili.  4,  c.  58.  Vol.  1,  p.  417  ;   Bryant  ?.  Ikey, 

(b)  See  Bowdler  y.  Smith,  ante,     id.  428. 


Seinble,  that  a 
summons  for 
further  time  to 
plead,  return- 
able at  half  past 
10  in  the  morn- 
ing during  term, 
is  a  stay  of  pro- 
ceedings. 


Bebb  v.  Wales 

JSARSTOW  shewed  cause  against  a  rule  obtained  by 
Humfrey,  for  setting  aside  a  judgment  for  irregularity. 
The  action  was  brought  on  a  bill  of  exchange,  and  the 
declaration  was  delivered  on  the  24th  of  October  last. 
On  the  29th  of  October,  a  Judge's  order  had  been  ob- 
tained for  time  to  plead,  and  on  the  2nd  of  November 
there  was  another  order  for  further  time.  In  the  evening 
of  the  7th,  the  day  on  which  the  time  for  pleading  under 
the  last  order  expired,  a  summons  for  further  time  was 
taken  out,  returnable  on  the  following  day  at  half  past 
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ten  o'clock,  and  on  that  day  another  summons  was  taken 
out,  returnable  at  three  o'clock,  neither  of  which  sum- 
monses was  attended  by  the  plaintiff's  attorney.  Judg- 
ment was  signed  on  the  eighth,  a  little  after  two  o'clock, 
and  at  six  o'clock  the  plea  was  delivered*  It  was  sub- 
mitted, that  the  plaintiff  was  quite  regular  in  signing  judg- 
ment, inasmuch  as  the  summons  returnable  at  half  past 
ten  o'clock  was  a  nullity. 

Humfrey,  in  support  of  the  rule. — It  is  expressly  sworn, 
that  the  first  summons  was  served  on  a  clerk  of  the  plain- 
tiff^s  attorney,  who  accepted  it.  \Parke^  B. — ^If  return- 
able at  an  hour  when  no  Judge  is  attending,  it  means 
nothing,  and  that  is  your  case.  Alderson,  B. — If  return- 
able at  ten  o'clock  it  must  be  returnable  at  Westminster 
Hall.]  It  is  treating  a  Judge's  order  with  disrespect,  to 
sign  judgment  after  the  summons  has  been  regularly  served. 

Parke,  B. — It  had  better  be  referred  to  the  Master  to 
report  whether  or  no  the  summons  has  been  bona  fide 
taken  out,  and  if  it  had,  the  rule  should  be  absolute,  with- 
out costs ;  but  if  not,  discharged  with  costs. 

The  Court,  on  a  subsequent  day,  made  the  rule  ab- 
solute, without  costs  (a). 

(a)  See  B$fUi  v.  Walter,  ante,  p.  232. 


Lyndhurst  r.  Pound. 

A  RULE  having  been  obtained  by  Humfrey  for  setting  The  second 

aside  a  special  demurrer,  on  the  ground  that  the  points  for  4  wui.4,'aiH' 

argument  were  not  stated  in  the  margin,  as  required  by  f^  ^dJas  to 

the  second  rule  of  H.  T.  4  Will.  4  (a),  8«°«"^  ^°»"'- 


rers. 


Mansel  shewed  cause,  and  stated,  that  it  was  the  gene- 
ral opinion,  that  the  rule  did  not  apply  to  special  de- 

(a)  Ante,  Vol.  2,  p.  304. 
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1837. 
Lyndhurst 

V, 

Pound. 


murrers.  In  the  case  of  Mabbotl  v.  AUen^  it  had  been  so 
decided  at  chambers,  and  there  was  also  a  case  otNeci 
▼.  Kent,  in  February,  1836,  before  Paitesofif  J.,  at  cham- 
bers, when  that  learned  Judge  refused  to  entertain  the 
objection,  as  it  was  considered  the  rule  applied  to  general 
demurrers  only. 


Parke,  B. — The  rule  is  intended  to  apply  tu  all  de- 
murrers. If  the  demurrer  be  special,  it  is  sufficient  in  the 
margin  to  refer  to  the  causes  specially  assigned ;  because 
that  informs  the  other  side  that  it  is  not  meant  to  insist  on 
any  ground  of  general  demurrer. 

Rule  absolute. 


In  an  action 
by  indorsee 
against  indorser 
of  a  bill  of>ex- 
change,  a  plea 
that  defendant 
did  not  draw 
the  bill  is  not  a 
nullity,  so  as 
to  entitle  plain- 
tiff to  sign  judg- 
ment 


Allen  t?.  Walker. 

X  HIS  was  an  action  by  indorsee  against  indorser  of  a  bill 
of  exchange.  The  defendant  pleaded,  that  he  did  not  draw 
the  bill.  The  plaintiff  treated  this  plea  as  a  nullity,  and 
signed  judgment.  R.  V.  Richards  having  obtained  a  rule 
to  set  aside  the  judgment  for  irregularity, 

Evans  shewed  cause,  and  contended,  that  the  plea  was 
such  a  nullity  as  to  justify  the  plaintiff  in  signing  judg- 
ment. 


Per  Curiam. — This  is  not  a  nullity,  but  merely  an  argu- 
mentative denial  of  the  fact  of  indorsement*  Every  in- 
dorser is,  in  contemplation  of  law,  a  new  drawer.  The  ob- 
jection should  have  been  taken  advantage  of  on  special 
demurrer. 

Rule  absolute. 
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Wilson  r.  Parkins* 
XN  this  case  Martin  had  obtained  a  rule  on  the  part  of  J}^  "»ie  of 

■^  Court,  which 

the  defendant  for  setting  aside  the  taxation  of  costs  on  the  requires  a  copy 
ground  of  irregularity.   The  objection  was,  that  the  plain-  ^osta,^  and^affl- 
tiff  had  not  compHed  with  the  rule  of  this  Court  {a\  which  fX^^dJiWer^' 
requires  that  a  copy  of  the  bill  of  costs,  and  afiSdavit  of  to  the  attorney 

....  ,  .  '  ,         on  the  other  Bide 

increase,  shall  be  given  to  the  opposite  attorney  one  day  one  day  pre- 
previous  to  the  time  of  taxing  costs.  ^|?^  X^^ 

perative,  unlcis 
waived  by  the 

Humfrey  shewed  cause,  and  stated,  that  it  was  not  the  other  party. 
practice  to  deliver  the  bill  of  costs  or  affidavit  of  increase, 
unless  it  was  required  by  the  opposite  party. 

Parke,  B. — There  is  no  doubt  a  parly  may  waive  his 
right,  but  if  he  does  not  choose  to  do  so,  the  rule  is  im- 
perative, and  it  is  irregular  to  proceed  with  the  taxation. 

Rule  absolute, 
(a)  M.T.  lWiU.4,r.lO. 


Garden  «.  Creswell. 

jA.  rule  having  been  obtained  by  Erie  for  an  attach-  The  affidavit,  on 
ment  against  one  Barnes,  for  not  obeying  a  subpoena  ad  Tnattac^hment'^ 
testificandum  upon  a  writ  of  inquiry,  ^°'  ?***  obeying 

^  ^      ^^  a  subpoena,  must 

state  that  the 

Barsiow  shewed  cause,  and  objected  that  the  affidavit,  ^m  wu 
on  which  the  rule  was  obtained,  did  not  state  that,  at  the  Jmrof'LriiDg 
time  of  serving  the  copy  of  the  subpoena,  the  original  was  *^«  ^PV' 
shewn.    In  support  of  the  objection,  he  referred  to  Wads- 
worth  V.  Marshall  (6),  Rex  v.  Wood  (c),  and  also  sub- 

{h)  1  C.  &  M.  87.  (c)  Ante,  Vol  I,  p.  509. 

VOL.  v.  H  H  D.  P.  C. 
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1837.        mitted^  that  he  was  entitled  to  costSi  on  the  authority  of 
Wilton  V*  Chambers  (a). 


Gardem 

V. 

Creswbll. 


Per  Curiam. — The  rule  must  be  discharged,  with  costs. 

Rule  accordingly. 
(a)  5  Ne?.  &  M*  432. 


Attwill  9.  Baker. 
Ad  aiBdavit,  on    X  HIS  was  an  action  for  a  sum  under  20/.,  and  a  judge's 

which  a  rule  *  J       © 

was  obtained  Order  had  been  obtained  to  try  the  cause  before  the  Se- 
thettfue  and  ^  condary.  The  issue  had  been  delivered  in  the  form  of  an 
to"i?*before^  "'"®  **  "'^'  prius.  A  rule  having  been  obtained  by 
the  Secondary,  Humfrey  to  set  aside  the  issue,  the  notice  of  trial,  and  the 
that  there  had  judge's  Order  to  try  before  the  Secondary,  on  the  ground 
bTt^the^JuU***"  that  the  issue  did  not  follow  the  form  given  by  R.  H.  T. 

was  drawn  up       4  Will.  4,  No.  4  (a), 
on  reading  the 
order : — Held 

sufficient.  Lumlev  shewed  cause,   and   objected  that  it  did  not 

Where  the  ^  '  ^  .      .      j 

issue  was  not  appear  by  the  aflSdavit  on  which  the  rule  was  obtamed, 
JJ^7orm*given  *^*^  there  had  been  any  judge's  order,  the  affidavit  merely 
^yj^- ^/  T;    ,    stating  that  the  issue  and  notice  of  trial  had  been  delivered 

4  WilL  4,  No.  4,  ^ 

the  Court  gave    to  the  defendant's  attorney. 

the  plaintiff 
leave  to  amend, 

on  payment  of        Humfrey  Called  the  attention  of  the  Court  to  the  rule, 

which  was  drawn  up  on  reading  the  judge's  order,  and 
contended  that  the  Court  would  therefore  judicially  notice 
that  there  had  been  an  order. 

The  Court  decided,  that  as  the  rule  was  drawn  up  on 
reading  the  order,  that  was  sufficient ;  but  dbcharged  the 
rule,  giving  the  plaintiff  leave  to  amend  the  issue  on  pay- 
ment of  costs. 

Rule  accordingly. 

(a)  Ante,  Vol.  2,  p.  339.    See  Pee/  v.  Ward,  ante,  p.  169. 


costs. 
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Key  v.  Mac  Kyntire. 

\yRESSWELL    shewed    cause    in    the   first   instance  AnoppHcarion 

against  a  rule  obtained  by  Cowling  to  stay  proceedings  ou  bail  to  stay  pro- 

the  bail  bond  on  payment  of  costs,  bail  above  having  been  ^tf.'biSJd°  mw" 

put  in  and  perfected.     He  objected  that  the  affidavit  upon  ^^m  be  ground- 

,  .  edonanaffidaTit 

which  the  application  was  made  did  not  comply  with  the  ■hewing  that 
rule  of  M.  T.  59  Geo.  3  (a),  which  required  the  bail  to  u^..^^ .Tthcir 
swear  that  the  application  was  made  at  their  expense,  and  !"P®°"f » *"* 
for  their  only  indemnity.   There  were  conflicting  decisions,  indemnity, 
as  to  whether  the  rule  applied  to  this  Court  (6),  but  it 
appeared  from  the  case  of  Call  v,  ThelweU  (e)  that  it  had 
been  adopted. 

Lord  Abinger,  C.B. — There  is  no  such  rule  in  this 
Court  as  that  referred  to.  It  appears  to  me  very  hard, 
that  where  the  decisions  are  at  variance,  the  party  is  to  be 
bound  by  the  last.  The  rule  may  therefore  be  absolute, 
upon  the  proper  affidavit  being  filed,  and  on  payment  of 
costs ;  but  at  the  same  time  it  should  be  understood^ 
that  this  Court  will  for  the  future  have  a  similar  rule 
drawn  up  {d). 

(a)  2  B.  &  A.  240.  Swrey,  ante,  Vol.  3,  p.  174. 

(b)  Bourke  v.  Bourne,    ante,  (c)  Ante,  Vol.  3,  p.  444. 
Vol.  2,  p.  250  J  Bex  v.  Sherif  of         [d)  Ante,  p.  446. 


Wight  v.  Ferrers. 

X  HIS  was  an  action  of  assumpsit,  which  had  been  tried  Where  the  date 
before  the  under-sheriff  of  Middlesex,  and  a  verdict  found  summon"  was 
lor  the  plaintiff.     A  rule  nisi  bad  been  obtained  by  Swan  *nco"ectiy 

^  ^  •'  stated  m  the 

to  set  aside  the  verdict,  and  all  subsequent  proceedings,  writ  of  trial, 
for  irregularity.     The  principal  objection  was,  that  the  aside  the  yer- 

H  II  2  ^'^ 
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<^-  ^- 


f  olate  of  the  writ  of  suinmons  was  incorrectly  stated  in  the 
.  writ  of  trial. 

Hindmarch  shewed  cause.     The  rule  nisi  obtained  by 

the  defendant,  only  points  at  an  irregularity  in  the  verdict 

'  and  subsequent  proceedings.     The  defendant  therefore 

cannot  take   advantage  of  any  antecedent  irregularity. 

The  date  of  the  declaration  has  been  inserted  in  the  writ 

I   of  trial  by  mistake,  instead  of  the  date  of  the  writ  of  sum- 

I    mons,  but  that  is  only  an  irregularity,  and  does  not  render 

i    the  writ  void;  and  unless  the  writ  is  void,  there  is  nothing 

I    irregular  in  the  verdict  or  subsequent  proceedings. 

« 

The  Court  (a)  held  that  the  objection  was  fatal — that 

the  writ  of  trial  was  void ;  and  made  the  rule  absolute  to 

.  set  aside  the  verdict,  and  all  proceedings  thereon. 

Rule  absolute. 

9 

(a)  Lord  Abinger,  C.  B.,  Farke,  BoUand,  and  Aldenon^  Bs. 


Charinoton  r.  M eatheringham  and  Another. 
A  statute  X  HIS  was  an  action  against  the  defendants  for  irre^u- 

enacted  that  .  ... 

if  an  action  laritics  Committed  by  them  in  levying  distresses  for  poor 
brought  against  '^^^  ^^^  highway  rate.  The  cause  was  tried  before  Lord 
any  person  for     AbingcT,  C.  B.,  at  Lincoln  Spring  Assizes,  1836,  when 

anything  done  ^^  . 

in  pursuance       the  plaintiff  was  nonsuited,  under  the  24  Geo.  2,  c.  44^ 

8.  8,  it  appearing  that  the  defendants  were  acting  under  a 
justice's  warrant,  and  that  the  action  was  not  commenced 
within  the  six  months  limited  by  that  act.     On  taxation, 

recover  treble 

costs.  The  sta-  the  Master  allowed  the  defendants  treble  costs,  under  the 
bi^n*lS5ed     *3  Eliz.  c.  2,  s.  19,  and  the  13  Geo.  3,  c.  78,  s.  81.  A  rule 

after  the  plain- 
tiff became 
nonsuit,  but  before  the  time  for  ligniog  judgment  i^'Held,  that  the  defendaoti  were  not  entitled 

to  treble  costs.' 


of  that  act,  and 
the  plaintiff 
become  non- 
suit, the  defen- 
dants should 
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was  obtained  last  term  for  the  Master  to  review  his  taxa- 
tion^ which  was  made  absolute  (a). 

N.  R.  Clarke  now  moved  to  discharge  that  rule,  and 
for  the  Master  to'  review  his  taxation.  He  stated  that» 
upon  the  former  motion,  it  was  supposed  the  13  Geo.  3. 
c.  789  had  been  repealed  at  the  time  the  nonsuit  took 
place.  It  appeared,  however,  that  though  the  5  &  6  Will. 
4,  c.  50,  which  repealed  the  13  Geo.  3,  c.  78,  received  the 
royal  assent  on  the  31st  of  August,  1S35,  the  119th 
section  enacted,  that  it  should  commence  and  take  effect 
from  the  20th  of  March,  1836,  which  was  after  the  day  of 
trial.  He  submitted,  therefore,  that,  as  the  nonsuit  took 
place  while  the  13  Geo.  3,  c.  78  was  in  force,  the  defen* 
dant's  right  to  treble  costs  attached  at  that  time. 

Miller  and  Hurlstone  shewed  cause.  The  8 1st  section 
of  13  Geo.  3,  c.  78,  provides,  that  if  the  plaintiff  shall  be 
nonsuit,  the  defendant  shall  be  entitled  to  treble  costs  (6). 


(fl)  P.  314. 

(p)  13  Geo.  3,  c.  7S,  8. 81.  "And 
be  it  further  enacted,  that  if  any 
action  or  suit  shall  be  commenced 
against  nny  person  or  persons  for 
any  thing  done  or  acted  in  pur- 
suance of  this  act,  then,  and  in 
every  such  case,  such  action  or 
suit  shall  be  commenced  or  pro- 
secuted within  three  calendar 
months  after  the  fact  committed, 
and  not  afterwards ;  and  the  same 
and  every  such  acdon  or  suit  shall 
be  brought  within  the  county 
where  the  fact  was  committed,  and 
not  elsewhere ;  and  the  defendapt 
or  defendants  in  every  such  action 
or  suit  shall  and  may  plead  the 
general  issue,  and  give  this  act 
and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon, 
and  that  the  same  was  done  in 


pursuance  and  by  the  authority  of 
this  present  act ;  and  if  the  same 
«hall  appear  to  have  been  so  done, 
or  if  any  such  action  or  suit  shall 
be  brought  after  the  time  limited 
for  bringing  the  same,  or  be 
brought  or  laid  in  any  other  place 
than  as  afore-mentioned,  then  the 
jury  shall  find  for  the  defendant 
or  defendants;  or  if  the  plaintiff 
or  pliuntifis  shall  become  nonsuit, 
or  discontinue  his,  her,  or  their 
action  after  the  defendant  or  de.' 
fendants  shall  have  appeared,  or  if, 
upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plain- 
tiffs, the  defendant  or  defendants 
shall  and  may  recover  treble  costs, 
and  have  the  like  remedy  for  re- 
covery thereof  as  any  defendant 
or  defendants  hath  or  have  in  any 
other  cases  by  law.'* 
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1837*         That  can  only  mean  he  is  entitled  to  them  by  the  judg- 

S~    '  ment  of  the  Court.     The  question  then  is,  whether  the 

Charinoton  ^  ^ 

V,  Court  can  give  that  judgment;  the  13  Geo.  3,  c.  78,  hav- 

HAM.  ing  been  repealed  before  the  day  in  banc,  although  it  was 

In  force  at  the  time  the  nonsuit  took  place.  The  right  to 
treble  costs  cannot  attach  upon  the  nonsuit;  which  is  a 
mere  fact  reported  to  the  Court,  and  upon  which  it  de- 
livers its  judgment.  In  Miller^s  case  (a),  a  debtor  was 
compelled  by  a  creditor  to  give  up  his  effects^  under  an 
insolvent  act  then  in  force.  The  case  standing  over  until 
the  next  session,  the  compulsory  clause  was  in  the  mean* 
time  repealed,  and  on  motion  for  a  mandamus  to  the  jus- 
tices to  proceed  to  give  the  debtor  his  discharge,  the 
jurisdiction  having  attached  before  the  clause  was  re- 
pealed, the  Court  said,  that  nothing  was  more  clear  than 
that  the  jurisdiction  was  gone,  and  they  observed,  that 
even  offences  committed  against  the  clause  while  in  force, 
could  not  have  been  punished  without  a  special  clause  to 
allow  it.  So,  where  a  person  was  convicted  of  stealing 
privately  in  a  shop  goods  above  the  value  of  five  shillings, 
and  the  10  &  11  Will.  S,  c.  ^3,  was  in  force  at  the  time  the 
offencci  was  committed,  but  was  repealed  by  the  1  Geo.  4, 
c.  117,  before  the  trial,  all  the  Judges  were  of  opinion, 
that  the  prisoner  could  not  be  punished  under  either 
statute  (&)•  The  same  principle  has  been  acted  upon  in 
several  cases  under  the  bankrupt  acts,  and  it  has  been 
held,  that  evidence  of  a  trading  which  ceased  before  the 
6  Geo.  4,  c.  16  took  effect,  would  not  support  a  com- 
mission of  bankrupt  issued  after  that  time:  Maggs  v. 
Hunt  (c),  Kay  v.  Goodwin  (d),  Surteesy.  Ellison  {e)  :  Lord 
Tenlerden,  C.  J.,  observing  "  that  it  has  long  been  esta- 
blished, that,  when  an  act  of  parliament  is  repealed,  it 
must  be  considered  (except  as  to  transactions  past  and 

(a)  1  W.  Black.  461.  (c)  4  Bing.  212. 

(()  Rex  V.  M'Kenzie,  I R.  &  R.         {d)  6  Bing.  582. 

429.  (c)  9  B.  &  C.  762. 


Meatbering- 

HAM. 
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closed)  as  if  it  had  never  existed/'  If  the  defendants*  right         1837* 

to  treble  costs  attached  upon  the  plaintiff's  non-appear-    ^ 

'  '^  ^  .      Charington 

ance  in  Courts  they  would  be  equally  entitled  to  thenii  if  _  v, 
the  plaintiff  had  died  after  the  nonsuit  and  before  judg- 
ment; but  in  such  a  case  the  Court  could  not  give  judg- 
ment :  Doubiggin  v.  Harrison  (a).  Besides,  in  the  pre- 
sent case,  there  would  be  error  on  the  record.  Since  the 
new  rules  the  judgment  must  bear  date  the  day  it  is  signedi 
and  it  would  therefore  appear,  that  the  Court  had  given 
judgment  for  treble  costs,  according  to  the  form  of  a 
statute  which  had  been  repealed.  [Parke,  B. — Is  it  neces- 
sary that  judgment  should  be  entered  on  the  record  for 
treble  costs  ?]  It  appears  to  have  been  the  practice  to  do 
so,  as  the  form  of  such  a  judgment  is  given  in  Tidd's  Ap- 
pendix. 

/?.  N.  Clarkcy  in  support  of  the  rule. — ^The  defendants 
acquired  a  right  to  treble  costs  at  the  time  of  the  nonsuit. 
The  costs  are  given  in  the  nature  of  a  penalty,  and  as  the 
right  has  once  attached,  the  defendants  ought  not  to  be 
deprived  of  them.  In  Walker  v.  Barnes  (6),  it  was  held, 
that  a  bankruptcy  after  verdict  for  defendant,  and  before 
judgment,  and  subsequent  certificate,  were  no  bar  to  an 
execution  after  judgment  against  plaintiff  for  the  costs  of 
the  action.  There  are  conflicting  decisions  as  to  whether 
the  costs  of  a  nonsuit  are  provable  under  a  commission 
issued  before  signing  judgment :  Hurst  v.  Mead  {c\  Watts 
V-  Hart{d)^Broughy.  Hancock  (e),  Scott  v.  Ambrose  (/). 
But,  where  there  was  a  verdict  for  defendant  in  July,  a 
commission  of  bankrupt  against  plaintiff  in  August,  and 
judgment  against  him,  and  certificate  under  the  commis- 

(a)  10  B.  &  0.  480.  {d)  B.  &  P.  134. 

{h)  6  Taunt.  778.  (f)  6  M.  &  P.  678. 

(c)  6  T.  R.  365.  ( /)  3  M.  &  S.  326;  2  Rose,  435. 
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Bion   in   Michaelmas  term  following^  it  was  held  he  was 
liable  to  an  execution  for  costs.     Btre  v.  Moreau  (a). 

Cur.  adv.  vult 

On  a  subsequent  day  Lord  Abingery  C.  B.,  stated,  that 
the  Court  were  of  opinioni  that  they  had  no  power  to 
award  treble  costs.  The  judgment  of  nonsuit  was  not,  io 
fact,  pronounced  until  the  term,  which  was  after  the  act 
expired,  and  as  these  costs  were  given  in  the  nature  of  a 
penalty,  they  ought  not  to  extend  the  construction  of  the 
act. 

Rule  discharged. 

(a)  4  Bing.  57;  12  Moore,  220. 


To  aa  action 
by  indorsee 
agminat  acceptor 
of  a  bill  of  ex- 
change, the 
defendant 
pleaded,  that 
after  the  bill 
became  due  he 
tendered  plain- 
tiff the  amount 
ofthe  bill,  with 
interest  :— 
Held  bad  upon 
demurrer. 

SetnbUf  if  the 
acceptor  of  a 
bill  goes  to  the 
holder's  resi- 
dence when  the 
bill  becomes 
due,  and  cannot 
find  him,  but 
afterwards  ten- 
ders htm  the 
money,  such  a 
plea  of  tender 
would  be  good. 
Per  Lord 
Jbinger,  C.  B. 


Poole  r.  Crompton. 

xxSSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 
exchange  for  16/.  Os.  4-^d.  Plea:  that  after  the  making 
of  the  promise  in  the  declaration  mentioned,  and  after  the 
said  bill  of  exchange  became  due  and  payable,  and  before 
the  commencement  of  this  suit,  to  wit  on,  &c.,  the  de- 
fendant was  ready  and  willing,  and  then  tendered  and 
offered  to  pay  to  the  plaintiff  the  sum  of  16/.  Os.  6c/.,  being 
the  amount  of  the  said  bill,  together  with  interest  for  the 
same  from  the  day  when  the  said  bill  became  due  and 
payable  to  the  day  of  the  tender  of  the  said  sum ;  to  re- 
ceive which  of  the  defendant  the  plaintiff  then  wholly 
refused :  and  the  defendant  further  saith,  that  he  hath 
always,  according  to  his  said  promise,  from  the  lime  the 
said  bill  of  exchange  became  due  and  payable,  been 
ready  and  willing,  and  still  is  ready  and  willing,  to  pay  to 
the  plaintiff  the  amount  of  the  said  bill  of  exchange,  with 
interest  as  aforesaid,  and  he  now  brings  into  Court  the 
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sum  of  161.  Os.  6d.9  ready  to  be  paid  to  the  plaintiff,  if  he         1837. 
will  accept  the  same. — Demurrer  and  joinder.  Poole 


Humfrey,  in  support  of  the  demurrer,  referred  to  Hume 
V.  Peploe  (ja)  as  an  authority  to  shew  that  a  tender  after 
the  day  of  payment  could  not  be  pleaded  to  an  action 
against  the  acceptor  of  a  bill  of  exchange. 

jR.  V.  Richards  in  support  of  the  plea. — As  the  law  at 
present  stands,  the  greatest  inconvenience  would  arise  if 
the  acceptor  of  a  bill  were  not  permitted  to  plead  this  plea* 
The  holder  may  proceed   against   the   acceptor  without 
making  any  application   for  payment,  and  if  he  has  no 
mode  of  protecting  himself  by  making  a  tender,  he  may 
always  be  liable  for  costs.    [Parke,  B. — By  accepting  the 
bill,  he  has  bound  himself  to  pay  with  or  without  notice, 
and  it  is  his  business  to  find  out  the  holder  and  pay  him.] 
In  ancient  times,  no  indorsement  was  valid  without  notice 
to  the  acceptor,  but  since  the  custom  of  notice  has  been 
discontinued,  the  acceptor  has  no  means  of  knowing  in 
whose  hands  the  bill  is.     The  question  is,  whether  it  is 
sufficient  to  plead  a  tender  in  the  way  it  is  pleaded  here. 
Hume  V.  Peploe  was  decided  on  the  authority  of  GUles  v. 
Hariis  {b) :  the  objection  was,  that  the  plea  only  averred  a 
readiness  to  pay  from  the  time  of  making  the  tender,  and 
Lord  Ellenborough  asks,  if  there  was  any  case  where  an 
averment  of  touts  temps  prist  was  not  holden  to  be  ne- 
cessary in  a  plea  of  tender.    The  present  case  is  different, 
for  here  it  is  expressly  averred,  that  the  '^  defendant  has 
always^  according  to  his  said  promise,  from  the  time  the 
said  bill  of  exchange  became  due  and  payable,  been  ready 
and  willing,  and  still   is  ready  and  willing,  to  pay  the 
amount  of  the  said  bill.*'    Johnson  v.  Clay  (e),  which  was 

(a)  8  East,  168.  (c)  7  Taunt.  486;  S.  C.  1  J.  B. 

(6)  1  Lord  Raymond,  254.  Moore,  200. 
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1837*         an  action  of  covenant  for  rent,  governs  the  present  case ; 

since  there  is  the  same  liberty  to  pay  rent  on  the  day 

«.  when  it  becomes  due,  as  to  pay  a  bill  of  exchange.     In 

C&OM  PTOlf 

that  case  the  Court  did  not  entertain  a  doubt  as  to  a  plea 
of  tender  being  good.  Other  authorities  are  collected  in 
1  Wms.  Sand.  3.3  b.  (n.  d.) 

Humfreyy  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

Lord  Abinger,  C.  B. — If  it  were  now  for  the  first  time 
a  question,  whether  a  good  plea  of  tender  could  be  made 
in  an  action  against  the  acceptor  of  a  bill  of  exchange, 
the  case  of  Hume  v.  Pephe  is  a  sufficient  authority  against 
it.  I  am  not  however  prepared  to  say,  that  no  case  could 
arise  in  which  the  acceptor  of  a  bill  might  successfully 
plead  a  tender.  Suppose  he  stated  that  when  the  bill 
became  due  he  went  to  the  house  of  the  holder  of  the 
bill,  for  the  purpose  of  paying  it,  and  be  was  not  at  home, 
and  that  the  acceptor  afterwards  found  the  holder  and 
tendered  the  money, — would  not  that  be  a  good  plea  ?  I 
think  the  technical  rules  of  law  ought  not  to  be  abused, 
so  as  to  make  the  machinery  of  a  court  of  justice  the 
means  of  getting  costs ;  though  I  do  not  see  how  w«  can 
relieve  the  defendant  upon  that  objection.  But  if  the 
acceptor  of  a  bill  goes  to  the  holder's  residence  when  the 
bill  becomes  due,  and  cannot  find  him,  but  afterwards 
tenders  him  the  money,  it  would  be  unjust  to  say  that  the 
acceptor  is  to  be  liable  to  an  action,  and  is  not  to  be  allowed 
to  plead  that  tender.  The  present  plea,  however,  does 
not  go  that  length.  It  is  quite  consistent  with  this  plea, 
that  the  acceptor  well  knew  where  the  holder  lived. 
Supposing,  therefore,  that  Flume  v.  Peploe  does  not 
apply,  this  plea  does  not  disclose  a  sufficient  defence. 

Parke,  B. — There  seems  to  me  no  doubt  that  this  plea 
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18  bad.  The  declaration  states  the  contract,  and  that  the  1857. 
defendant  promised  to  pay  the  amount  of  the  bill  accord-  p 
ing  to  the  tenor  and  effect  thereof,  and  of  his  said  accept-  ^  «. 
ance*  This  promise  is  admitted  by  the  plea.  By  law  it 
is  clear  an  indorser  has  a  right  of  action  ^against  the 
acceptor  without  giving  him  any  notice,  and  that  when  a 
person  accepts  a  negotiable  bill,  he,  by  law,  obliges  him- 
self to  pay  it  without  notice.  If  the  acceptor  has  put 
himself  in  a  situation  of  hardship  and  difficulty,  by  not 
being  able  to  find  the  holder,  it  is  his  own  fault ;  he  is 
bound  to  pay  on  the  precise  day.  The  meaning  of  a  plea 
of  tender  is,  that  the  defendant  has  always  been  ready  to 
perform  his  engagement,  and  does  perform  it  by  tendering 
the  amount  which  he  is  liable  to  pay.  It  is  clear,  from  the 
case  of  Hume  v.  Peploe,  that  this  plea  is  bad ;  it  does  not 
state  that  the  defendant  was  ready  upon  the  day  when  the 
bill  became  due.  With  respect  to  the  case  of  Johnson  t« 
Clafft  there  must  be  some  inaccuracy  in  the  report,  or  a 
mistake  on  the  part  of  the  learned  Judges.  It  seems  there 
to  have  been  considered  necessary,  in  order  to  defeat  a 
tender,  that  the  plaintiff  should  prove  a  demand  subse- 
quent to  the  tender.  That  however  is  not  so,  and  upon 
this  principle,  that  the  party  was  not  ready  to  perform  his 
contract  at  the  time  he  is  stated  to  be  ready. 

BoLLAND,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Hill  v.  Allen. 

Assumpsit  for  work  and  labour  as  an  attorney  and  To  an  action 
solicitor,  for  money  paid,  and  for  money  due  on  an  account  ^^n^t^om^ 
stated.    Pleas  :/r*/,  non  assumpsit;  secondly,  that  the  Sefe^Jj^*'^'' 

-  ,  pleaded  that 

he  had  derived  no  benefit  from  the  work,  and  also  that  plaintiff  advised  defendant  to  itrike  a  docket 
against  one  J.  H.,  and  promised  to  indemnify  him  from  the  eipeoMS  occasioned  thereby:— J^tfM 
bad,  M  amountiDg  to  the  general  issue.  ' 
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1837*  sums  of  money  in  the  second  and  third  counts  mentioned 
were  monies  expended  by  the  plaintiff,  and  charges  made 
by  him,  for  and  in  respect  of  the  work  and  labour  in  the 
first  count  mentioned  ;  and  that  in  performing  and  bestow- 
ing the  said  work  and  labour,  the  plaintiff,  as  such  attorney 
and  solicitor,  conducted  himself  so  negligently,  carelessly^ 
unskilfully,  and  improperly,  that  the  same  became  and 
were  wholly  ineffectual  and  useless  to  the  defendant; 
thirdly,  that  defendant  is  an  illiterate  person,  wholly  un- 
acquainted with  the  legal  requisites  to  entitle  any  person 
to  strike  a  docket  against  another,  or  with  the  legal  con- 
sequences of  such  a  proceeding  ;  and  the  plaintiff,  being  an 
attorney  learned  in  the  law,  and  well  knowing  the  premises, 
on  &c.,  advised  the  defendant  that  by  virtue  of  a  certain 
promissory  note  then  in  his  possession  he  was  legally 
entitled  to  strike  a  docket  against  one  T.  H.,  and  requested 
him  to  strike  the  said  docket,  and  to  authorize  the  plaintiff 
to  act  as  the  attorney  of  him  the  defendant  in  that  behalf, 
and  promised  him,  if  he  would  strike  such  docket,  to  in- 
demnify him  from  all  costs,  damages,  and  expenses 
occasioned  thereby,  and  to  take  care  that  he  should  incur 
no  risk  or  loss  in  any  way  ;  that  defendant,  relying  upon 
the  said  advice  and  promise  of  the  plaintiff,  did,  under  his 
advice,  and  by  and  through  his  agency,  as  the  attorney  of 
the  defendant  in  that  behalf,  strike  the  said  docket;  that 
the  several  sums  of  money  in  the  declaration  mentioned 
and  therein  alleged  to  be  due  from  him  to  the  plaintiff,  are 
costs,  damages,  and  expenses  occasioned  by  striking  the 
said  docket. — Demurrer  to  the  second  and  last  pleas,  as- 
signing for  cause,  that  they  amounted  to  the  general  issue« 

Lumlet/,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

M^Mahofif  in  support  of  the  pleas,  urged  that  the  second 
admitted  a  breach,  and  avoided  the  cause  of  action,  by 
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shewing  that  the  plaintiff  had  so  conducted  himself  as  not 
to  be  entitled  to  any  remuneration.  The  third  plea  shewed 
that  the  defendant  was  induced  to  enter  into  this  contract  by 
the  fraudulent  representation  of  the  plaintiff,  and  there- 
fore this  defence  came  within  the  rule  of  H.  T.  4  Will. 
4f,  which  required  such  matters  to  be  specially  pleaded. 

Parke,  B. — The  pleas  are  clearly  bad.  The  second  is 
a  denial  that  the  plaintiff  had  performed  such  service  as 
would  raise  a  promise  to  pay  any  thing ;  and  the  last  is 
an  agreement  that  the  plaintiff  is  to  be  paid  nothing  for 
his  services. 

Judgment  for  the  plaintiff. 


Probart  V,  Phillips. 

\irREAVES  moved  for  a  rule  to  shew  cause,  why  the  iftheistuei 
defendant's  attorney   or  agent  should  not    deliver  the  defendailit'  * 
postea  to  the  plaintiff's  attorney  or  agent.     The  declara-  i«'^«'»  rogether, 

■^  ^       *  .f  o  fQPm  g„  answer 

tion  contained  counts  for  work  and  labour,  goods  sold,  to  the  whole  of 

1      1         1  .       «  ,  1  the  plaintiff's      . 

money  had  and  received,  and  money  due  on  an  account  decUraUon,  the 
stated.      The  defendant  pleaded— first,    non-assumpsit,  e*ff^e^°o*the 
exdept  as  to  15/.  15s.  9d.,  and  payment  of  that  sum  into  general  costs 

r^  It  fr%i    trx   *  1     /»  .         of  ihe  cause, 

Court;  secondly,  as  to  521.  I2s.,  payment  before  action  although  some 
brought;   thirdly,   as   to   52/,  12*.,  a  special  agreement,  SlenfoTnd^fr 
aDeging  the  plaintiff  answerable  for  damaging  the  harness  ^®  plaintiff, 
of  the  defendant;   lastly,  a  set-off.    The  replication  to  assessed  on 
th^  first  plea  alleged  damages  ultra,  and  the  other  pleas 
were  traversed.    The  cause  was  referred  to  an  arbitra- 
tor, who  was  to  certify  in  what  way  the  verdict  should 
be  entered.     The  arbitrator  directed  the  verdict  to  be 
entered  for  the  plaintiff  upon  the  first  issue,   with  da- 
mages 17/.  18*.  10c/.;  for  the  defendant  on  the  second 
issue ;  upon  the  third  issue  for  the  defendant,  as  to  the 
sum  of  20/.,  parcel  of  the  52/.  12*.  in  that  plea  mentioned, 
VOL,  Y.  II  D.  p.  c. 
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1837. 


Probart 

V, 

Phillips. 


and  for  the  plaintiff  as  to  the  residue ;  upon  the  plea  of  set- 
oSy  for  the  defendant*  Upon  taxation  the  Master  refused 
to  give  the  plaintiff  the  costs  of  the  cause,  althoQgh  a 
verdict  was  entered  for  him  in  pursuance  of  the  certificate. 
In  Broadbent  v.  Shaw  (a),  the  defendant  pleaded  Not 
guilty,  and  also  a  right  of  way;  the  plaintiff  joined  issue 
on  the  plea  of  Not  guilty,  traversed  the  right  of  way,  and 
new  assigned.  The  defendants  suffered  judgment  by 
default  as  to  the  new  assignment,  and  the  jury  havisg 
found  a  verdict  for  the  defendants  on  the  special  plea, 
and  assessed  the  damages  at  Is.  on  the  new  asaignment, 
it  was  held  the  defendants  were  not  entitled  to  the  gene- 
ral costs  of  the  trial. 


Per  Curiam. — The  defendant's  pleas  taken  together 
cover  the  whole  of  the  plaintiff's  demand :  he  is  therefore 
entitled  to  the  general  costs. 

Rule  refused  (&)• 

(a)  Ante,  Vol.  1,  p.  336. 

(6)  See  Coutini  v.  Paddon,  ante,  Vol.  4;  p.  4S8. 


Jones  v.  Jones. 

UER  vis  had  obtained  a  rule  to  set  aside  the  taxation  of 
the  plaintiff's  costs,  on  the  ground  that  his  attorney  was 
not  an  attorney  of  this  Court  during  the  greater  part  of 
the  progress  of  the  suit,  and  had  not  the  consent  in  writing 
of  any  attorney  of  this  Court  to  practise  in  his  name,  as 
ETcS^L^f.'^e  "q"5«d  by  the  2  Geo.  2,  c.  23,  s.  10. 


A  country 
attorney,  ad- 
mitted in  the 
King's  Bench, 
conducted  a 
snlt  through  a 
London  agent, 
who  was  an 


name  of  the 

country  attorney 

was  indorsed  on 

the  writ,  and  in 

his  affidavit  of 

increase  be 

■wore  he  was 

the  attorney  in  the  cause : — Heldt  that  he  was  entitled  to  recover  his  costs. 

Semble,  the  2  Geo.  2,  c.  23,  s.  10,  does  not  apply  to  the  case  of  a  country  attorney  practifllns  » 
tht  name  of  a  London  agent. 


jR.  V.  Richards  shewed  cause. — The  agent  in  luondon  is 
an  attorney  of  this  Court ;  he  sued  out  the  writ,  and  con- 
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ducted  all  the  business  in  the  suit,  and  his  name  appears  I^. 
in  the  declaration  as  the  attorney  on  the  record.  The 
plaintiff's  attorney  was  an  attorney  of  the  Court  of  King's 
Bencfa^  and  in  the  progress  of  tlie  suit  he  frequently  cor- 
responded with  his  London  agents  which  is  sufficient  for 
the  Court  to  infer  a  consent  by  the  latter  to  practise  in  his 
name. 

Parke,  B. — This  case  resembles  Goodner  v.  Cover  (a), 
which  decided  that  an  attorney  not  admitted  in  a  particular 
court  might  recover  his  costs  for  business  done  in  that 
courts  if  he  conducted  the  proceedings  in  the  name  5f  a 
London  agent,  who  was  an  attorney  of  the  Court. 

JerviSf  in  support  of  the  rule. — In  that  case  the  pi^o- 
ceedings  should  be  in  the  name  of  the  London  agent ;  but 
here  the  plaintiff's  attorney  has  indorsed  his  name  on  the 
writ,  and  in  his  affidavit  of  increase  he  swears  that  he  acted 
as  attorney  for  the  plaintiff.  It  is  evident  from  the  case  of 
Latham  v.  Hide  {b),  that  an  attorney  cannot  recover  his 
costs  for  business  done  in  a  Court  in  which  he  has  not 
been  admitted,  unless  he  has  the  consent  in  writing  of  an 
attorney  of  the  Court  to  act  in  his  name.  The  consent  is 
a  condition  precedent  to  his  right  to  recover.  The  cases 
which  have  arisen  respecting  attornies'  certificates  shew 
how  strictly  the  Courts  have  construed  the  rules  relating  to 
attornies;  Meekin  v.  Whalley  {c)^  Humphrys  v.  Har- 
vey (d).  The  22  Geo.  2,  c.  23,  makes  no  exception  in 
favour  of  country  attornies  who  practise  in  the  name  of 
London  agents. 

Lord  Abingrr,  C.  B. — The  particulars  of  the  case  of 
Latham  v.  Hide  do  not  fully  appear  in  the  report ;  but  as 
far  as  they  do,  that  case  does  not  seem  to  me  to  resemble 

ft 

(fl)  Ante,  Vol.  3,  p.  424.  (c)  Ante,  Vol.  2,  p.  823. 

{h)  Ante,  Vol.  1,  p.  594.  {d)  Ante,  Vol.  2,  p.  827- 
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}^ll^  the  present.  Here,  it  appears  that  the  country  attorney 
has  been  acting  with  the  consent  of  his  London  agent,  and 
the  statute  does  not  require  any  formal  license  to  be  given. 
Besides,  the  London  agent,  who  is  an  attorney  of  this 
Court,  has  transacted  all  the  business  which  has  been  done 
in  toWn.  It  could  never  have  been  ihtended  that  the 
statute  should  apply  to  a  case  like  the  present.  All  that 
Latham  v.  Hide  decided  was,  if  an  attorney  act  in  the 
name  of  another  without  his  authority,  he  shall  not  recover 
his  costs. 

Parke,  B. — The  London  agent  is  the  real  attorney  in 
the  suit.  It  seems  to  me,  however,  that  the  statute  does 
not  apply  to  the  case  of  a  country  attorney  conducting  a 
suit  through  his  agent  in  town.  But  even  if  the  statute 
did  apply,  there  is  sufficient  evidence  from  the  corre- 
spondence  of  a  consent  by  the  London  agent  to  act  in  his 
name. 

Rule  discharged. 
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Prine  v.  Beesly.  ^      '\ 

Andrews,  Serjt,  opposed  bail,  on  the  ground  of  his  in  an  action 
being  the  drawer  of  the  bill  of  exchange  on  which  the  acceptor  of  a 
defendant  was  sued  as  acceptor.  \^l  A-^t^SS^ 

become  bail. 

W,  H,  Watson  supported  the  bail,  and  contended  that 
as  the  bail  had  sworn  himself  to  be  worth  the  necessary 
sum  after  the  payment  of  his  just  debts,  he  had  done  all 
that  was  required  in  order  to  render  him  a  sufficient  bail. 
The  bill  on  which  the  action  was  brought  could  only  con- 
stitute a  debt,  and  therefore  must  be  included  in  the  terms 
of  the  affidavit. 

Per  Curiam. — In  the  case  of  Bamesdall  v.  Streiton  (a), 
it  was  held  that  a  person  who  is  liable  upon  outstanding 
dishonoured  bills  not  renewed,  or  the  right  of  proceeding 
against  him  not  suspended,  cannot  justify  as  bail.  In  an 
anonymous  case  (i),  Mr.  Justice  Taunton  rejected  the 
acceptor  of  a  dishonoured  bill  of  exchange,  who  tendered 
himself  as  bail  in  an  action  against  the  drawer  of  the  same 
bill.  The  former  case  is  the  only  one  calculated  to  pro- 
duce any  doubt  on  the  subject.  W^e  think,  however,  that 
the  mere  circumstance  of  the  person  tendering  himself  as 
bail  being  the  drawer  of  the  bill  in  an  action  against  the 
acceptor,  does  not  render  him  incompetent.     The  bail  may 

therefore  pass. 

Bail  passed. 

{a)  2  Chit.  Rep.  79.  (0)  Ante,  Vol.  1,  p.  183. 
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Abbotts  v.  K|;lly. 
After  the  ex.       j[  ALFOURDt  Sent,  shewed  cause  against  a  rule  nisi 

piradon  of  four  .       ,  ,       r   x.      ,        !•  *  \ 

calendar  obtained  by  •/•  Bayley,  for  setting  aside  a  writ  of  distring  as 

tibe°date  of?      ^^  ^l^^  gtQUpd  that  it  had  been  sued  out  after  tb^  expira.- 
BummoDB,  a        ^-Jqh  ^f  f^yp  calendar,  months  from  the  day  of  the  date  of 

oistringas  can-  ^    '' 

not  be  issued      the  writ  of  summons,  contrary  to  the  provisions  of  2  Will.  4, 
the  former  writ.  c.  39,  s.  10,  (the  Uniformity  of  Process  Act),  which  en- 
acted, that  no  writ  issued  by  the  authority   of  that  act 
should  be  in  force  for  more  than  four  calendar  months. 

• 
J.  Bayhy  appeared  lo  support  the  rule. 

Per  Curiam, — The  words  of  the  act  of  Parliament  are 
positive,  and  therefore  the  writ  of  distringas  must  be  set 
aside. 

Rule  absolute. 


Dunnage  r.  Kemble  and  Others. 
In  trespass         Jf  ALFO  URD,  Sent.,  shewed  cause  against  a  rule  nisi  ob- 

q.  c.  f.,  if  the  1         .  /*!  »  . 

plaintiff  obtains  tf^injed  by  AndrewSj  Serjt.,  for  taxing  the  plakntiti  his  costs. 

than  40ir??n  ^^  ^^^  ^^  action  of  trespass,  and  the  declaration  charged  the 

'^^^l^""^^^^  defendant  with  having  broken  and  entered  the  pJaintiflTs 

guilty,  he  is  dweUing-house,  broken  open  the  doors,  and  seized  and 

not  entitled  to  .  ,  51.        rwiw      i    r.      t  1       t    1      a 

more  costs  than  taken  certain  goods  therein.  The  defendant  pleaoed^— nrst, 
ou^t'iw  JudM '  ^^^  g***'^}^*  *"^  secondly,  except  as  to  breaking  open  the 
certifies  under     doors,  that  the  plaintiff  was  tenant  to  the  defendant  of  the 

the  22  &  23  .  . 

Car.  2,  c.  9.        hoiise  iu  questioo  at  4«.  6c/.  per  week ;  that  eighty-fouv 

weeks'  tent  was  in  arrear,  and  that  the  defendant  entered 
the  outer  doov,  beibg  open,  to  distrain,  and  did  distrain  the 
plaintift's  goods  for  the  rent  in  arrear.  The  plaintiff  re- 
jJied  by  taking  issue  on  the  first  plea,  and  de-  injuria  to  the 
second.  At  the  trial,  the  plaintiff  obtained  a  verdict  on  the 
first  plea,  with  one  farthing  damages;  and  the  plaintiff  ob- 


Keuble. 
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tained  a  verdict  on  the  second  plea.   On  taxation,  the  pro- 
thonotary  refused  to  allow  the  plaintiff  his  costs.    The  ob-      _ 

DUKNAOl 

ject  of  the  present  rule  was  to  direct  him  to  allow  them.  It         .  ». 
nvad  sought,  on  the  other  side,  to  take  the  present  case  out 
of  the  operation  of  the  22  &  £8  Car.  2,  c.  9,  by  contending 
that  the  freehold  could  not,  on  the  present  pleadings,  come 
in  Question.  From  the  present  state  of  the  record,  however, 
it  was  not  shewn  that  the  freehold  could  not  come  id  question. 
Although  the  provisions  contained  in  the  rules  of  H.  T. 
4  Will.  4,  title  Trespass  (a),  confined  the  effect  of  the  plea 
of  Not  guilty  within  much  narrower  limits  than  formerly; 
yet,  by  the  proviso  contained  in  3  &  4  Will.  4,  c.  42,  s.  1, 
and  the  introductory  part  of  the  rules  (6),  there  were  many 
cases  in  which  the  title  to  the  freehold  might  still  come  in 
question,  because  the  right  to  give  the  special  matter  under 
the  plea  of  the  general  issue  was  reserved  to  all  persons 
who  had  such  a  privilege  anterior  to  the  act  of  Parliament 
under  the  authority   of  which  those  rules  were  made. 
Thus,  by  11  Geo. 2,  c.  19,  s.  21,  it  was  provided  that  "in 
all  actions  of  trespass,  or  upon  the  case,  to  be  brought 
against  any  person  or  persons  entitled  to  rents  or  services 
of  any  kind,  his,  her,  or  their  bailiff  or  receiver,  or  other 
person  or  persons,  relating  to  any  entry  by  virtue  of  this 
act  or  otherwise,  upon  the  premises  chargeable  with  such 
rents  or  services,  or  to  any  distress  or  seizure,  sale  or  dis* 
posal  of  any  goods  or  chattels  thereupon,  it  shall  and  may 
be  lawful  to  and  for  the  defendant  or  defendants  in  such 
actions  to  plead  the  ^enefal  issue,  and  give  the  special 
matter  in  evidence."     The  same  observation  might  be  made 
with  respect  to  actions  against  surveyors  under  highway 
acts,  and  corAmissioners  under  the  Bankrupt  Act.     The 
case  therefore  of  Hughes  v.  Hughes  (c),  proceeded  on  a 
wrong  ground,  as  it  assumed  that  the  freehold  could  not 


(«)  Ante,  Vol.  2,  p.  326.  (b)  Ante,  Vol.  2,  p.  312. 

(c)  Ante,  Vol.  4,  p.  632. 
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1837.         come  in  question  on  the  plea  of  the  general  issue^  since 
DuMM AGE      ^^^  introduction  of  the  new  rules  of  pleadings.     The  case 
V'  of  Smith  V.   Edwards  (a),  proceeded  on  the  same  mis- 

apprehension.     Under  these  circumstances,  the  case  might 
•  be  considered  as  within  the  statute,  since  the  question  as 

to  the  freehold  might  be  raised  upon  this  record,  and  con- 
sequently the  plaintiff,  only  having  recovered  a  verdict  for 
a  sum  less  than  40/.,  he  would  not  be  allowed  his  costs, 
without  a  certificate  from  the  Judge  who  tried  the  cause, 
that  the  question  as  to  the  freehold  was  raised. 

Andrews^  Serjt.,  and  Bompas,  Serjt,  supported  the  rule, 
and  contended  that  the  case  was  now,  by  the  operation  of 
the  rules  of  H.  T.  4  Will.  4,  title  Trespass,  taken  out  of 
the  operation  of  the  22  &  23  Car.  2,  c.  9,  s.  136.  The 
words  of  that  section  were,  *'  that  in  all  actions  of  trespass, 
assault  and  battery,  and  other  personal  actions,  wherein  the 
judge  at  the  trial  of  the  cause  shall  not  find  and  certify 
under  his  hand,  upon  the  back  of  the  record,  that  an 
assault  and  battery  was  sufficiently  proved  by  the  plaintiff 
against  the  defendant,  or  that  the  freehold  or  title  of  the 
land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in 
question,  the  plaintiff  in  such  action,  in  case  the  jury 
should  find  the  damages  to  be  under  the  value  of  40^., 
shall  not  recover  or  obtain  more  costs  of  suit  than  the 
damages  so  found  shall  amount  unto."  But,  in  the  present 
case,  from  the  operation  of  the  rule  of  H.  T.  4  Will.  4,  it 
was  clear  that  no  question  couM  arise  in  the  present  state 
of  these  pleadings  with  respect  to  the  freehold.  The 
words  of  the  rule  were  (6),  "  in  actions  of  trespass  quare 
clausum  fregit,  the  plea  of  Not  guilty  shall  operate  as  a 
denial  that  the  defendant  committed  the  trespass  alleged 
in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's 
possession,  or  right  of  possession  of  that  place,  which,  if 

(a)  Ante,  Vol.  4,  p.  621.  (b)  Ante,  Vol  2,  p.  325. 
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intended  to  be  denied,  must  be  traversed  specially."  This 
argument  was  supported  by  the  decision  of  the  Court  in 
the  case  of  Hughes  v.  Hughes  (a),  where  it  was  held,  that 
since  the  new  rules,  under  the  plea  of  Not  guilty,  in  tres- 
pass quare  clausum  fregit,  the  plaintiff  is  entitled  to  full 
costs,  though  the  damages  recovered  are  less  than  40«., 
and  there  is  no  certificate  ^of  the  judge  under  the  22  & 
2S  Car.  2,  c.  9.  The  case  of  Smiih  v.  Edwards  (6),  was 
to  the  same  effect. 

Cur.  adv.  vult 

After  term,  the  Court  gave  the  following  direction  to 
the  prothonotary : — "  The  Court  have  considered  this  case, 
and  are  of  opinion  that  the  plaintiff  is  not  entitled  to  costs 
without  a  certificate  under  the  statute  of  Car.  2,  and 
therefore  the  rule  for  directing  the  prothonotary  to  tax  his 
costs  must  be  discharged,  but  without  costs." 

Rule  discharged  without  costs, 
(a)  Ante,  Vol  4,  p.  532.  {h)  Ante,  Vol.  4,  p.  621. 


Bettley  r.  M'Leod. 

Jl  ALFO  URDf  Serjt.,  and  R.  V,  Richards,  shewed  cause  If  a  witnen 

against  a  rule  nisi  obtained  by  Plati,  for  setting  aside  the  adequatrfum** 

verdict  in  this  case,  on  the  ground  of  its  being  against  ?®?,®"*  ^^ 

evidence.    It  was  an  action  to  recover  from  the  defendant  on  being  sub- 

the  costs  of  the  day,  which  the  plaintiff  had  been  compelled  he  consent  to 

to  pay,  in  consequence  of  the  defendant  neglecting  to  JJ^'-J  *  ***"**"* 

attend  the  trial  of  a  cause  pursuant  to  his  subpoena.     The  ^^  ^i"  •«>>- 

plaintiff,  in  his  declaration,  alleged  that  at  the  time  when  seired  by  the 

the  writ  of  subpoena  was  served  upon  the  defendant,  he  he^^iudube 

was  paid  '*  a  certain  sum  of  money,  to  wit,  the  sum  of  one  ^^}^  ^  *" 

-  action  by  the 

shilling,  being  a  reasonable  sum  of  money  for  his  costs  latter,  if  he  doei 

and  charges  in  and  about  his  attendance  as  a  witness,  "uaJt  to" he°'* 

according  to  the  tenor  and  effect  of  the  said  writ  of  sub-  «««cncyoftiie 
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1837*  poena."  The  defendant  pleaded^  that  when  the  writ  ot 
subpcena  was  served  on  him,  a  reasonable  sum  was  not 
paid  or  tendered  to  him.  The  plaintiff^  in  his  replication, 
joined  issue  on  this  plea.  At  the  trial,  it  was  proved  on 
behalf  of  the  plaintiff,  that  when  the  defendant,  who  re* 
sided  at  Camberwell,  was  served  with  a  subpoena  requiring 
him  to  attend  at  the  sittings  ^t  Guildhall,  the  plaintiff's 
attorney  tendered  him  a  guinea  for  his  expenses.  He  then 
stated  that  the  defendant  in  the  action  had  already  serred 
him  with  a  subpoena,  and  paid  him  a  guinea  for  his  ex- 
penses. The  attorney  then  asked  him  whether  he  would 
be  satisfied  by  receiving  a  shilling.  The  defendant  ac- 
ceded to  this,  and  received  the  shilling  with  the  plaintiffs 
subpoena.  In  summing  up,  Tindal,  J.  C,  told  the  jury, 
that  if  this  evidence  were  believed  they  ought  to  find  in 
favour  of  the  plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  present  rule  was  obtained.  Against  the 
rule,  it  was  contended  that  the  shilling  paid  to  the  defend- 
ant, under  these  circumstances,  must  be  considered  as  a 
reasonable  sum  for  his  expenses  as  a  witness.  In  the  case 
of  Benson  v.  Schneider  (a),  the  marginal  note  was,  **  If 
the  plaintiff  subpoena  witnesses,  and  remunerate  them  ac- 
cordingly, who  have  been  previously  subpoenaed  by  and 
received  their  expenses  from  the  defendant,  which  circmn- 
stance  they  concealed  from  the  plaintiff,  the  Court  will 
allow  the  latter  the  expenses  he  has  paid  those  witnesses 
for  their  attendance,  although  they  were  not  called  for  him 
at  the  trial,  on  the  ground  that  such  payment  was  obtained 
by  fraud."  From  this  case  it  might  be  inferred,  that  if  the 
witness  were  paid  by  one  side,  he  was  not  entitled  to  be 
paid  by  both.  Whether  the  statement  made  by  the  wit- 
nesses at  the  time  of  the  trial,  as  to  what  occurred  on  the 
occasion  of  serving  the  subpoena,  was  true,  was  a  question 
for  the  jury,  on  which  they  had  pronounced  their  opinion. 

(fl)  1  B.  Moore,  76. 
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Plait  and  W,  H.  Watson  supported  the  rulei  and  sub- 
mitted that  a  shilling,  under  such  circumstances,  was  not  a      . 
reasonable  sum  for  the  expenses  of  the  witness  ;  and  the  «. 

plaintiff  could  have  no  right  to  avail  himself  of  a  payment 
made  by  some  other  person  in  order  to  make  up  a  reason- 
able sum.  With  respect  to  any  supposed  dispensation  on 
the  part  of  the  defendant  with  receiving  a  proper  sum  for 
his  expenses,  that  ought  to  have  been  alleged  in  the  de* 
claration. 

Tin  DAL,  C.  J. — The  defendant  pleaded  that  the  plaintiff 
did  not  pay  or  tender  to  him  a  reasonable  sum  as  his  ex- 
penses in  attending  as  a  witness.  The  plaintiff  replied 
that  a  reasonable  sum  was  tenderedi  A  witness  is  certainly 
entitled,  on  being  served  with  a  subpoena,  to  have  a  rea-  ' 
sonable  sum  paid  or  tendered  to  him  in  respect  of  his  ex- 
penses in  going  to  the  place  of  trial,  attending  there,  and 
returning  home,  in  order  to  entitle  the  party,  on  whose 
behalf  he  is  served,  to  bring  an  action  against  him  for  not 
obeying  the  writ.  The  question  here  was,  whether  a 
reasonable  sum  was  given  or  tendered  to  him  on  his  being 
served.  In  my  opinion  the  words  ''  reasonable  sum," 
under  such  circumstances,  do  not  mean  all  the  expenses 
to  which  a  witness  may  be  subjected  in  going  to,  at- 
tending at,  and  coming  from  the  place  of  trial,  but  all 
that  he  will  be  liable  to  expend  after  exhausting  what  he 
may  have  received  from  the  opposite  party.  Here,  the 
witness  had  received  a  guinea  from  the  defendant  before 
he  was  subpoenaed  on  the  part  of  the  plaintiff,  and  it  was 
only  necessary  for  him  to  go  from  Camberwell  to  London, 
His  accepting  the  shilling  under  these  circumstances,  and 
stating  that  it  would  satisfy  him,  amount  together  to  an 
admission  that  a  shilling  was  a  reasonable  sum.  The  pre- 
sent rule  must,  therefore,  be  discharged. 

Park,  J.,  and  Vaughan,  J.,  concurred. 

Rule  discharged* 
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Id  an  action 
by  the  indorsee 
igsinst  the 
drawer  of  a  bill 
of  eicbange, 
the  declaration 
must  allege  a 
promise  to  pay 
by  the  drawer. 


Henry  and  Another  v.  Burbidge. 

Assumpsit  on  a  bin  of  exchange  against  the  drawer. 
The  declaration  alleged  that  *'  the  defendant^  on  the  I5th 
of  March,  1836,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  James  Pearson,  and  thereby  re- 
quired the  said  James  Pearson  to  pay  to  the  order  of  the 
defendant  29L  I8s,  lOd,  four  months  after  the  date  thereof, 
which  period  has  now  elapsed ;  and  the  defendant  then 
indorsed  the  said  bill  to  the  plaintiffs  ;  and  the  said  James 
Pearson  did  not  pay  the  said  bill,  although  the  same  was 
presented  to  him  on  the  day  that  it  became  due,  whereof 
the  defendant  then  ha^  notice."  To  this  declaration  the 
defendant  demurred,  on  the  ground  that  no  promise  to 
pay  by  the  defendant  was  alleged. 


Whitehurst  supported  the  demurrer,  and  contended  that 
the  declaration  was  bad  on  special  demurrer  without  an 
allegation  of  a  promise  or  agreement  on  the  part  of  the 
drawer  to  pay;  and  he  cited  Mountford  v.  Horton{a),  and 
Starhey  v.  Cheeseman  (6). 

Martitiy  in  support  of  the  declaration,  contended  that 
an  action  against  the  drawer  and  against  the  acceptor  of  a 
bill  of  exchange  were  not  substantially  distinguishable,  and 
in  Wegersloffe  v.  Keene  (c),  it  had  been  held  that  a  pro- 
mise by  the  acceptor  need  not  be  alleged.  In  Siarkey  v. 
Cheeseman^  it  liad  been  decided  by  Lord  Holiy  though 
after  judgment  by  default,  that  *\  the  drawing  of  the  bill 
was  an  actual  promise." 

TiNDAL,  C.J. — In  this  action,  which  is  against  the 
drawer,  the  bill  does  not  C9nstitute  a  debt,  but  raises  a  pro- 


(a)  2  N.  R.  62. 


(6)  4  Salk.  128. 


(c)  I  Str.  214. 


Hbmrt 
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jtnoe  by  implication  of  law  to  pay  in  case  of  the  acceptor 
failing  so  to  do.  That  promise,  I  am  of  opinion,  ought  to  be 
alleged  in  the  declaration.    In  Mr.  Justice  Bayley's  Book  v. 

on  Bills,  p.  408,  he  observes,  with  respect  to  the  allegation 
of  a  promise  to  pay,  that ''  this  clause  is  unnecessary  in  an 
action  against  either  the  acceptor  of  a  bill  or  the  maker  of 
a  note,  and  it  may  be  doubted  whether  it  is  essential  in 
any  other;'*  and  Lord  Holi  observed,  after  judgment  by 
default,  that  the  drawing  amounts  to  a  promise.  But 
neither  of  these  dicta  amounts  to  a  decision,  that  if  the 
objection  is  taken  on  special  demurrer  it  would  not  be 
good.  I  am  of  opinion  that  the  plaintiff  in  this  action 
ought  to  have  alleged  a  promise  to  pay  by  the  defendant. 

Park^  J.,  and  Vaughan,  J.,  concurred. 

Judgment  for  defendant. 


HOLLIDAY  V.  LaW£S. 

AtCHERLEY,  Serjt.,  shewed  cause  against  a  rule  An  affidavit  of 
nisi  obtained  by  Wilde,  Serjt.,  for  delivering  up  the  bail-  dudose  any 
bond  to  be  cancelled,  on  the  ground  of  irregularity.     The  ^JJJ^^the 
alleged  irregularity  was  twofold  ;  first,  that  the  defendant  plaintiff  and 

*  ©  ^  '  '  the  defendant, 

had  been  arrested  a  second  time  in  respect  of  the  same  or  the  means 
cause  of  action,  without  a  judge's  order  for  that  purpose,  posseuedby 
Secondly,  on  account  of  a  defect  in  the  affidavit  of  debt.  ^^"  ^  u!!l* 
With  respect  to  the  former  objection,  it  had  clearly  been  debt. 
waived,  as  it  was  sworn  that  the  defendant's  attorney  had  taking  to  put 
undertaken  to  put  in  bail  for  his  client.     With  respect  to  jhe^bj^j^' 
the  second  objection,  that  was  equally  untenable.    The  to  a  second 

^  ,  .  arrest,  for  ihe 

terms  of  the  affidavit  were,  **  William  James  HolKday,  of  same  cause  of 

,  soap  manufacturer,  maketir  oath  and  saith,  that  « judge's  order. 

Thomas  Lawes  is  justly  and  truly  indebted  to  John  Hol- 
liday  in  1 19/.  and  upwards,  for  money  paid  by  the  said  J. 
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18S7*  HoUiday,  for  the  use  of  the  said  Thomas  Lawes^  at  his  re- 
quest.'' It  was  objected  to  this  affidavit,  that  no  coonexion 
was  sliewn,  on  the  face  of  it,  between  the  deponent  and 
the  plaintiff  in  the  action,  from  which  it  could  be  inferred 
that  the  person  making  the  affidavit  had  sufficient  know- 
ledge of  the  plaintiff's  affairs  to  enable  him  to  swear  to  the 
existence  of  the  alleged  ilebt ;  nor  were  the  means  of  his 
knowledge  stated.  That  was  not,  however,  necessary,  if 
the  deponent  swore  positively  that  the  debt  existed.  He 
cited  Brown  v.  Davis  (a),  Pieters  v.  LuytieB  (i),  Andriom 
T.  Morgan  (c),  Short  v.  Campbell  (rf),  and  King  v.  Lord 
Turner  {e).  In  the  last  case  it  was  expressly  held,  that  it 
is  sufficient  for  another  person  to  swear  that  the  defendant 
is  justly  and  truly  indebted  to  the  plaintiff  in  order  to  hold 
the  former  to  bail,  eren  though  the  deponent  does  not  de- 
scribe himself  in  the  affidavit  to  be  the  agent  or  servant  of 
the  plaintiff. 

Wilde,  Serjt.,  in  support  of  the  rule,  contended  that  the 
affidavit  should  disclose  the  means  of  knowledge  possessed 
by  the  deponent,  unless  it  was  shewn  by  some  writing  that 
the  debt  existed  or  the  plaintiff  was  resident  out  of  Eng- 
land. In  this  point  of  view,  nearly  all  the  cases  cited  oa 
the  other  aide  were  distinguishable  from  the  present 

TiNDAL,  C.  J. — ^The  case  of  King  v.  Lord  Turner  seems 
to  be  directly  in  point.  There,  the  question  was  expressly 
raised.  In  that  case  the  affidavit  of  debt  did  not  disclose 
any  connexion  between  theplaintiff  and  the  defendant,  nor 
did  it  shew  what  means  the  deponent  possessed  of  know- 
ing that  the  debt  existed.  That  case  seems  never  to  have 
been  overruled,  and  is  free  from  die  distinction  sought  to 


(fl)  1  Chit.  Rep.  161.      *  (d)  Ante,  Vol.  3,  p.  487. 

(6)  1  B.  &  P.  1.  (€)  1  Chit.  Rep.  58. 

(c)  4  Taunt  231. 


HILARY  TERMi  7  WILL.  IV.  487 

be  taken.     With  respect  to  the  other  objection^  I  think  it         1837. 
was  waived  by  the  undertaking  to  put  in  b^iK 

Park,  J.,  Gaselee,  J.«  and  Vaughan,  J.,  concurred. 

Rule  discharged. 


Knight  r.  Woore. 

JK.  V.  RICHARDS  shewed  cause  against  a  rule  nisi  in  an  acUon 
obtained  by  Whaiely^  for  reviewing  the  taxation  of  the  defendant  jua- 
prothoDotary.     It  was  an  action  of  trespass.     The  de-  ^^t  of  way* 
fendant  pleaded — ^first,  Not  guilty ;  and  secondly,  justafii^d  ^^^7^^^ 
the  alleged   trespass   under  a  right   by   the  defendant  The  jary  found 
as  an  inhabitant  of  Monmouth^  on  foot  and  with  horses  ^^o  the  goods, 
to  pass  and  repass  over  the  plaintiff's  close,  for  the  pur-  ^qJ^'j^^^J^" 
poae  of  carrying  water  and  goods  from  the  river  Wye.  water:— fi«2tf, 
The  jury  found  in  favour  of  the  defendant  as  to  the  right  dant  was  en- 
of  way  to  get  water,  but  not  to  take  good-,  from  the  river  J^„Y^ 
Wye.     A  verdict  was  afterwards  entered  according  to  this  ?^  the  cause,  as 

^  ^  ^  ®  he  had  sub- 

finding.     On  taxation,  the  prothonotary  refused  to  allow  stantiaiiy  suo- 

the  defendant  the  general  costs  of  the  cause,  or  of  the  wit*  ^(^^  costs  of"^ 

nesses  who  hod  given  evidence  both  aa  to  the  right  of  bring*  ^•'?*^*\''*\j|S 

ing  goods  as  well  aa  bringing  water.   This  taxation,  it  was  to  both  iuues. 

submitted,  was  right.    In  the  case  of  Larnder  v.  Dick  (a), 

the  Court  held  that  where  some  issues  are  found  for  the 

plaintiff,  and  some  for  the  defendant,  the  latter  is  entitled  to 

the  costs  of  the  issues  found  for  him,  but  not  to  the  general 

costs  of  the  cause,  or  to  the  expenses  of  his  own  witnesses, 

unless  their  evidence  related  exclusively  to  the  issues  found 

for  him*    Again,  in  the  case  of  Richards  v.  Cohen  (6),  the 

marginal  note  was,  **  Where  a  plaintiff  succeeds  on  one  of 

several  issues,  and  the  defendant  succeeds  on  the  others, 

but  the  defendant's  witnesses  are  as  necessary  on  the  issues 

(a)  Ante,  Vol.  2,  p.  333.  (b)  Ante,  Vol.  1,  p.  533. 
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18^7.         found  against  bim  as  on  the  issues  found  for  him,  the  plain- 
tiff will  be  entitled  to  the  costs  of  all  his  witnesses  upon  the 
issues  found  for  him,  i^d  the  defendant  to  none  of  his.** 
The  defendant,  by  his  mode  of  pleading,  had  set  up  .a 
x.«9.  right  much  more  extensive  than  he  was  able  to  prove. 

The  plaintiff  was  thus  forced  to  proceed  to  the  assizes  in 
order  to  limit  that  right.  In  this  he  was  successful,  and 
therefore  had  succeeded  on  what  was  the  substantial  ques- 
tion between  the  parties.  This  entitled  him  consequently 
to  the  general  costs  of  the  cause,  and  also  to  the  costs  of 
those  witnesses  who  were  called  on  that  issue  on  which  the 
plaintiff  had  succeeded,  but  who  had  also  given  evidence 
on  .the  other  issue  on  which  he  had  not  succeeded. 

Whateley^  in  support  of  the  rule,  contended  that  in  the 
two  cases  cited  the  decision  of  the  Court  had  proceeded 
on  the  fact  of  the  plaintiff  succeeding  on  what  was  the 
substantial  merit  of  the  issue.  In  this  case  the  defendant 
had  succeeded  on  what  was  the  substantial  question  raised 
between  the  parties.  The  real  question  in  dispute  was, 
whether  the  defendant  had  a  right  to  approach  the  river 
over  the  plaintifTs  close.  Whether  he  did  this  for  the 
purpose  of  bringing  water  or  carrying  goods  was  immaterial 
But  the  decision  of  the  jury  had  established  his  right. 
He  cited  Frankum  v.  Lord  Falmouth  (a),  and  Eades  v. 
Everatt  ^  Another  (6). 

TiNDAL,  C.  J. — In  the  present  state  of  the  record  the 
defendant  has  substantially  succeeded,  for  the  jury  have 
found  in  his  favour  on  the  real  question  which  the  parties 
proposed  to  try.  By  his  replication  he  severed  the  right  set 
up  by  the  defendant  into  two  allegations  ;  one  with  respect 
to  the  carriage  of  goods,  and  the  other  with  respect  to  the 
carriage  of  water.      If  the  defendant  was  improperly 

(a)  Ante,  Vol.  4,  p.  65.  (6)  Ante,  Vol.  3,  p.  687. 
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hindered  by  the  plaintiff  from  making  use  of  the  way 
either  for  the  carriage  of  goods  or  of  water,  the  jury  have, 
by  their  finding,  rendered  him  substantially  the  successful 

m 

party  in  the  cause.  He  is,  therefore,  entitled  to  the  gene- 
ral costs  of  the  cause.  Then^  being  entitled  to  the  general 
costs  of  the  cause,  he  is  entitled  to  the  costs  of  the  wit- 
nesses called  in  support  of  the  issue  on  which  he  has  suc- 
ceeded, although  they  may  also  have  given  some  evidence 
on  the  other  issue.  The  present  case  may  be  considered 
as  the  converse  of  Richards  v.  Cohen.  There  the  plaintiff 
having  succeeded  on  the  substantial  issue  in  the  cause* 
and  the  defendant's  witnesses  being  necessary,  both  on  the 
issues  on  which  he  had  succeeded  as  well  as  those  on  which 
he  had  failed^  the  Court  was  of  opinion  that  the  defendant 
was  not  entitled  to  the  costs  of  any  of  his  witnesses. 

ParK;  J.,  Gaselbe,  J.,  and  Vaughan,  J.  concurred. 

Rule  absolute. 


Ranson  r.  DuNDAS  and  Another. 

rVlLDE,   Serjt.,  obtained   a  rule  nisi  requiring  the  Under  the 
plaintiff  to  shew  cause  why  the  judgment  signed  in  this  ^.^r^i^iar^^' 
case  should  not  be  set  aside  for  irregularity,  or  amended  entering  up 

judgment  for 

by  striking  out  so  much  of  it  as  related  to  the  award  of  costs,  pursuant 
costs,  or  why  the  taxation  of  costs  should  not  be  reviewed,  certificat^*is* 
proceedings  upon  the  judgment,  and  the  writ  of  error  ^J^n^dentai 
brought  thereon,  being  in  the  mean  time  stayed.     A  rule  to  entering  up 

the  Judgment. 

nisi  for  entering  up  judgment,  pursuant  to  9  G.  4,  c.  22,  s.  63, 
for  costs  incurred  in  prosecuting  a  petition  of  the  plaintiff's 
against  the  return  of  the  defendants  as  burgesses  for  the  bo- 
rough of  Ipswich  had  been  obtained.  The  sum  specified  in 
the  Speaker's  certificate  was  the  sum  mentioned  in  the  rule, 
nothing  being  said  as  to  the  costs  of  the  suit  Cause  was 
VOL.  V.  K  K  D.  p.  c. 
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shewn  against  this  rule,  and  it  was  ultimately  made  absolute. 
On  taxation  before  the  prothonotary,  he  allowed  the  sum 
of  121.  5s.  for  costs  of  the  cause ;  S64/.  Is.  5d.  for  costs  of 
the  rule  to  enter  up  judgment ;  and  SOL  I3s.  4d»  for  costs 
of  the  plaintiff's  appearance  in  the  first  instance^  when  the 
defendant  applied  for  leave  to  enter  a  suggestion  upon  the 
roll.  The  judgment  was  afterwards  entered  up,  both  for 
the  amount  of  the  sum  mentioned  in  the  Speaker's  cer ti^ 
ficate,  and  for  the  costs  allowed  by  the  prothonotary. 
Subsequently,  a  writ  of  error  was  sued  out  by  the  defend- 
ants,  and  a  rule  for  its  allowance  served. 

Talfourdf  Serjt.,  Hill,  and  Austin,  shewed  cause,  and 
cited  Tyter.  Glode{a),  Mayor  of  Plymouth  y.WetTing{b)t 
The  College  of  Physicians  y.  Harrison  (^),  North  v.  Win^ 
gate  (d)>  Magrave  v.  White  (e),  and  Gurney  v.  Got* 
don(f). 

Wilde,  Serjt,  Sir  W.  Follett,  and  R.  V.  Richards,  sup- 
ported the  rule,  and  cited  Sharp  v.  Warren  (g).  Rex  v. 
Commissioners  of  Flockwold  Inclosure  (A),  and  Bale  v. 
Hodgetts  (t). 

Cur.  adv.  Tult 

TiNDAL,  C.  J. — The  rule  in  this  case  calls  upon  the 
plaintiffs  to  shew  cause  why  the  judgment  entered  up  by 
them  should,  not  be  set  aside  for  irregularity ;  or  why  it 
should  not  be  amended  by  striking  out  so  much  thereof  as 
relates  to  the  award  of  costs  \  or  why  the  prothonotary 
should  not  review  his  taxation  of  the  costs  in  the  cause, 
and  the  judgment  be  reduced,  in  regard  to  the  costs,  to 
such  amount  as  should  be  allowed  on  such  review.     And 

(a)  7  T.  R.  267.  (/)  9  Kng.  3J. 

(6)  WiUes,  440.  (g)  6  Price,  13L 

(c)  9  B.  &  a  624.  (h)  2  Chitt.  261. 

id)  Cro.  Car.  559.  (»)  1  Bing.  182. 
(e)  SB.  &C.4r2. 
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upon  shewing  cause  before  un,  the  argument  on  both  sides        1837* 
has  been  principally  confined  to  the  question— in  fact  the 
real  quesfion  between  the  parties — whether  the  plaintiffii 
who  have  signed  their  judgment  in  an  action  of  debt  under 
s.  63  of  the  9  Geo.  4,0*  22,  are  entitled  to  sign  judgment 
for  costs  in  such  action,  or  are  limited  simply  to  the  amount 
of  the  sum  mentioned  in  the  Speaker's  certificate.     The 
sixty-third  section  oF  the  last-mentioned  statute  is  bor«^ 
rowed  from  the  thirteenth  section  of  the  53  Geo.  S^  c.71» 
with  which  it  agrees  in  substance;  before  which  last- 
mentioned  statute,  the  remedy  for  costs  and  expenses  cer- 
tified by  the  Speaker,  was  governed  by  the  twenty-third 
section  of  the  S3  Geo.  S,  c.  52,  and  directed  to  be  Igr 
action  of  debt  in  any  of  his  Majesty's  Courts  of  Record 
at  Westminster ;  in  which  action  it  was  provided  that  it 
should  be  sufficient  for  the  plaintiff  to  declare  that  the  de« 
fendant  was  indebted  to  him  (in  the  sum  to  which  the 
costs  and  expenses  ascertained  in  manner  aforesaid  should 
amount),  by  virtue  of  that  act :  and  it  was  provided,  that 
the  certificate  of  the  Speaker,  under  his  signature,  of  the 
amount  of  such  costs  and  expenses,  together  with  an  ex- 
amined copy  of  the  entries  of  the  journals  of  the  Honse 
of  the  resolution  of  the  select  committee,  should  be  deemed 
full  and  sufficient  evidence  in  support  of  such  action  of 
debt*    And  an  express  provision  follows,  that  no  wager  of 
law,  or  more  than  one  imparlance  should  be  allowed,  "  and 
that  the  party  in  whose  favour  judgment  should  be  given 
in  any  such  action,  should  recover  his  costs."    It  is  ob* 
vious,  therefore,  that  a  trial  of  the  action  of  d^bt  by  a 
jury  was  contemplated  by  the  Legislature,  for  provision  is 
made  to  take  away  the  trial  by  wager  of  law ;  and  although 
a  form  of  declaration  is  given  by  the  statute,  so  as  to  re- 
lieve the  plaintiff*  from  all  difficulty  in  that  particular,  yet, 
under  the  general  issue  of  nil  debet,  or  by  means  of  special 
pleading,  very  great  impediments  might  have  been  thrown 
in  the  way  of  the  plaintiff's  recovery,  and  points  raised  as 
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1837.  to  the  regularity  or  legality  of  the  proceedings  in  Parlia- 
"  ^  menty  either  by  the  production  of  evidence  before  the 
V.  jury,  or  by  means  of  bills  of  exceptions,  or  by  pleading  to 

the  declaration.  It  is  further  obvious,  that  the  Legisla- 
ture thought  it  necessary  to  provide  for  costs  by  a  special 
enactment,  and  that  the  enactment  is  so  framed  as  not 
only  to  give  costs  to  the  plaintiflT,  but  to  the  defendant 
also,  in  case  the  plaintiff  failed  in  recovering  his  debt. 
The  statute,  therefore,  of  the  53  Geo.  3,  &  9  Oeo.  4,  in- 
troduced an  entirely  new  remedy,  and  conferred  a  new  and 
very  great  benefit  on  the  plaintiff.  For,  after  these  sta- 
tutes,  the  defendant's  plea  was  taken  from  him ;  he  could 
neither  have  any  trial  of  the  fact  before  a  jury,  nor  raise 
any  point  of  law  upon  the  record.  The  certificate  of  the 
amount  of  costs  and  expenses  by  the  Speaker  is  directed 
to  have  the  force  and  effect  of  a  warrant  to  confess  judg- 
ment ;  and  the  Court  is  directed  upon  motion,  and  on  the 
production  of  such  certificate,  to  enter  up  judgment  in 
favour  of  the  plaintiff  named  in  such  certificate  for  the 
sum  specified  therein  to  be  due  from  the  defendant ;  *'  in 
like  manner  as  if  the  defendant  had  signed  a  warrant  to 
confess  judgment  in  the  said  action  to  that  amount.*'  If 
the  question,  therefore,  had  rested  merely  on  this  com- 
parison between  the  new  and  the  former  provision,  the  in- 
ference would  appear  to  us  to  he  strong  that,  under  the 
latter,  there  was  no  intention  in  the  Legislature  to  allow 
costs  to  the  plaintiff  upon  his  judgment.  The  costs,  in  all 
cases  under  the  new  provision,  would  be  small  when  com- 
pared with  those  upon  a  trial  before  a  jury  ;  in  all  ordinary 
cases,  very  trifling  indeed.  And  when  it  was  observed, 
that  by  the  first  statute,  the  costs  are  expressly  given  to 
the  party  who  succeeded  in  obtaining  the  judgment,  which 
might  be  either  the  plaintiff  or  the  defendant;  and  that 
by  the  present  statute,  the  judgment,  if  entered  up,  can 
only  be  entered  up  for  one  party,  viz.  the  plaintiff,  and  that 
the  statute  oniits  any  mention  whatever  of  costs,  we  think 


Ransom 
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it  a  reasonable  inference,  that  under  the  new  mode  of  re- 
covering the  amount,  it  was  intended  the  plaintiff  should 
forego  his  claim  to  costs,  as  the  price  for  the  greater  faci*  «• 

lity  and  certainty  of  obtaining  his  demand;  and  we  thinki 
even  if  such  inference  is  not  to  be  drawn,  the  silence  of 
the  new  statute  as  to  costs  makes  that  subject  a  casus 
omissus,  and  that  we  have  no  authority  to  supply  it.  But, 
on  another  and  perfectly  distinct  ground,  we  think  we  have 
no  power  to  give  judgment  for  costs.  This  is  a  statutory 
power  given  to  the  Court  to  enter  up  a  judgment,  and  the 
terms  of  such  power  must  be  strictly  followed.  The  cer* 
tificate  by  the  Speaker  is  declared  to  "  have  the  force  and 
effect  of  a  warrant  to  confess  judgment,  and  the  Court  is 
directed  to  enter  up  judgment  in  favour  of  the  plaintiff*, 
for  the  sum  specified  therein  to  be  due  from  the  defend* 
ant."  This  gives  an  authority  expressly  to  enter  up  judg-* 
ment  for  the  very  sum  mentioned  as  the  amount  of  the 
debt,  and  no  more.  But,  the  clause  directs  the  judgment 
to  be  entered  up  ''  in  like  manner  as  if  the  defendant  had 
signed  a  warrant  to  confess  judgment  in  the  said  action  to 
that  amount."  Now,  the  statute  cannot  be  more  Safely 
construed  than  by  considering  what  would  be  the  course 
of  proceeding  if  the  defendant  had  actually  signed  a 
formal  warrant  of  attorney  to  confess  judgment  in  the 
action  to  the  amount  of  the  sum  mentioned  in  the  Speaker's 
certificate,  and  the  plaintiff* had  entered  up  his  judgment 
under  such  warrant  of  attorney.  In  that  case,  it  is  the 
well-known  course  of  practice  of  the  Courts,  that,  the 
warrant  of  attorney  being  silent  as  to  costs,  the  judgment 
would  have  been  entered  up  for  the  sum  specified  as  the 
debt,  and  for  no  more.  It  has  been  urged  in  the  course 
of  argument,  that  it  would  be  unjust  that  the  plaintiff 
should  suffer  by  a  vexatious  and  expensive  opposition  to 
his  entering  up  judgment.  But,  in  answer  to  this,  it  should 
be  recollected,  that  there  is  nothing  in  the  statute  which 
deprives  the  Court  of  its  inherent  authority  to  fix  the  de- 
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1637*        feodant  with  the  payment  of  costs  on  a  yexatious  opposi* 
R  N80N       ^^"  ^  ^  ^^  ^^^  entering  up  the  judgment;  such  costs, 
«•  bo  we  veTi  not  forming  part  of  the  judgment  itself,  but 

being  one  of  the  terms  on  which  the  rule  is  made  absolute. 
We  thinks  therefore,  that  so  much  of  the  rule  as  relates 
to  the  amending  of  the  judgment  by  striking  out  the  award 
of  costs,  must  be  made  absolute^  and  the  residue  dis- 
charged. 

Rule  absolute  accordingly. 


Vere  and  Others  v.  Gowar. 
Proceedingi  to      rVlLDE.  Sent,  shewed  cause  airainst  a  rule  nisi  ob- 

ouUawry  cannot       , 

be  teken  on  a  tained  by  jR.  F.  Richards^  for  setting  aside  proceedings  to 
originally  issued  Outlawry.  The  objection  was,  that  the  distringas  on  which 
to  compel  an       ^      ^^^^  founded  had  been  originally  sued  out  for  the 

appeaiance*  ^  o  .^    

purpose  of  compelling  an  appearance.  The  notice  at  the 
foot  of  the  distringas  was  in  these  terms: — ''Mr. Thomas 
Gowar,— Take  notice  that  I  have  this  day  distrained  on 
your  goods  and  chattels  in  the  sum  of  40tf.,  in  consequence 
of  your  not  having  appeared  in  Court  to  answer  to  said 
John  VerCj  Francis  Sapte,  and  William  Bunbury,  accord- 
ing to  the  exigency  of  a  writ  of  summons,  bearing  date  on 
the  ISth  day  of  December,  1885 ;  and  in  default  of  your 
appearance  to  the  present  writ  within  eight  days  inclusive 
after  the  return  hereof,  the  said  John  Vere,  Francis  Sapte, 
and  William  Bunbury,  will  cause  an  appearance  to  be 
entered  for  you,  and.  proceed  thereon  to  judgment  and  ex- 
ecution." 


R.  V.  Richards  supported  the  rule. 


Cur.  adv.  vult 
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Per  Curiam. — ^We  diink  that  according  to  the  form  of  1837- 
the  distringas  given  in  the  schedule  of  the  Umformity  of 
Process  Act,  the  phiintiff  must  make  his  election  as  to 
whether  he  intends  to  proceed  to  outlawryy  or  merely  to 
compel  an  appearance^  at  the  time  he  issues  the  writ  of 
distringas.  He  has  no  right  to  issue  the  writ  for  one  pur- 
pose,  and  afterwards  make  use  of  it  for  another.  In 
Fraser  v.  Case  (a),  this  Court  held,  that  under  2  &  8  Will.  4f, 
c.  39,  s.  3,  a  distringas  must  be  issued  either  to  compel  an 
appearance  or  for  the  purpose  of  outlawry,  but  not  in  the 
alternative.  The  proceedings  to  outlawry  consequently 
were  irregular,  and  must  be  set  aside.  The  present  rule 
will  therefore  be  absolute. 


Rule  absolute* 


(a)  Ante,  Vol.  1,  p.  725. 


Weymouth  r.  Knife. 

f^ROWDERBhevred  cause  against  a  rule  obtained  by  The  Court  hu 
Petersdorff,  for  referring  Ihe  plaintiff's  bills  to  taxation.  refe?°m  attor- 
It  was  an  action  brought  by  the  plaintiff,  who  was  an  at-  f^^n^'^' 
torney,  for  agency  by  him  for  the  defendant,  who  was  also  pendentiyof  the 

mi      ^11  .  2Geo.  2,  c.  28; 

an  attorney.    The  Court  had  no  power,  it  was  now  con*  and  as  the 
tended,  to  direct  an  attorney's  bill  to  be  taxed,  where  it  ^^a^nu'*  ' 
was  for  agency,  as  the  2  Geo.  2,  c.  23,  s.  23,  only  had  re-  5"^  ^'"^  '^^^ 

^        ^'  '  '  '         ^^  fonner  statute, 

ference  to  cases  of  attornies  and  lay  clients.     Besides,  the  they  cannot  be 
12  Geo.  2,  c.  13,  s.  6>  in  terms  excluded  claims  for  fees,  taxation,  ai- 
oharges,  and  disbursements,  "due  from  any  attorney  or  J**'*^^*""^, 
solicitor  to  any  other  attorney  or  solicitor,  or  clerk  in  thdr  amount 
Court."    Independent  of  these  statutes,  the  Court  had  no 
original  jurisdiction  to  refer  an  attorney's  bill  to  taxation. 
In  Wilson  v.  Gutteridge  (a)  the  Court  said,  *'  We  have  a 

(a)  3  B.  &  C.  157. 


n 
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Weymouth 

V. 

Knipb. 
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paramount  jurisdiction,  independently  of  the  statute,  to 
refer  an  attorney's  bill  for  taxation."  But  in  Dagley  t. 
Kentish  (a),  and  in  Clutterbuck  t.  Combes  (6),  the  Court 
was  of  opinion  that  there  was  so  much  doubt  as  to  the 
original  power  of  the  Court  that  it  would  not  refer  an  at« 
tomey's  bill  to  be  taxed  independently  of  the  statute.  In 
Howard  Y.  Qtoom  (c),  Mr.  J.  Coleridge  was  of  opinion  that 
the  Court  possessed  no  such  power. 

Wilde t  Serjt.,  and  Petersdorffy  supported  the  rule,  and 
cited  WUdbore  ▼.  Bryan  (d),  Innes  v.  Hate  {e),  and  Ex 
parte  Bearcrqfi  (/). 

Per  Curiam. — We  think  that  our  only  power  of  direct- 
ing an  attorney's  bill  to  be  taxed  is  derived  from  the  sta- 
tute ;  and  by  the  statute  of  the  12  Geo.  S,  c.  13,  s.  6, 
agents'  bills  are  taken  out  of  the  operation  of  the  former 
statute.  The  fact  of  the  parties  being  litigants  before  the 
Court  does  not  make  any  difference.  The  present  rule 
must  therefore  be  discharged. 

Rule  discharged. 


(o)  Ante,  Vol.  1,  p.  330. 
(6)  5  B.  &  Ad.  400. 
(c)  Ante,  Vol.  4,  p.  21. 


(d)  8  Price,  677. 
(«)  2  Cox,  173. 
(/)  1  Doug.  200. 


An  annuitant 
under  a  will 
must,  since  the 
passing  of  the 
3  &  4  Will.  4, 
c  27,  have  re* 
course  to  dla- 
tress  or  action 
within  twenty 
yean  from  the 
testator's  death. 


James  v.  Salter  and  Another. 

Jci/EPLEVIN. — PeFendants  by  their  avowry  and  cog- 
nizance alleged  that  the  dwelling-house,  &c.,  in  which,  &c., 
on  the  10th  of  November,  1804,  were  the  freehold  pre- 
mises of  one  James  Salter,  since  deceased,  father  of  the 
defendant  Salter,  and  continued  so  until  his  decease  ;  that 
the  taking  of  the  said  goods  and  chattels  was  done  in 
pursuance  of  a  certain  power  contained  in  the  last  will  of 
the  said  J.  Salter,  dated  the  3rd  August,  1800,  for  raising 
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and  paying  a  certain  annuity,  yearly  rent,  or  sum  of  30/.,  1837. 
bequeathed  by  the  said  will  to  the  defendant  Salter,  and 
charged  and  chargeable  on  the  said  freehold  premises ; 
and  because  the  sum  of  870/.,  part  of  the  said  annuity, 
yearly  rent,  or  sum  of  30/.  accruing  due  at  Christmas-day 
last,  was  unpaid  for  the  space  of  twenty  days  after  the  said 
Christmas-day,  the  same  having  been  lawfully  demanded, 
the  defendant  Salter  in  his  own  right  avowed,  and  the  other 
defendant  as  bailiff  to  the  defendant  Salter  acknowledged, 
the  taking  the  said  goods  and  chattels  to  satisfy  the  said 
arrears,  according  to  the  purport,  tenor,  and  effect  of  the 
said  will. 

The  plaintiff  pleaded  in  bar,  and  secondly,  that  the  said 
distress  in  the  avowry  and  cognizance  mentioned,  was  not 
made  at  any  time  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  a  distress  for  the  arrears  of  the 
said  annuity,  yearly  rent,  or  sum  of  30/.  first  accrued  to 
the  defendant  Salter.  Thirdly,  that  it  was  not  made  within 
six  years  after  the  said  arrears,  in  respect  of  the  said 
annuity,  yearly  rent,  or  sum  of  30/.  first  became  due.  - 

To  the  second  plea,  the  defendants  replied,  that  so  far 
as  the  same  related  to  585/.,  part  of  the  money  in  the 
avowry  and  cognizance  mentioned,  the  distress  was  made 
within  twenty  years  next  after  the  time  at  which  the  right 
to  make  a  distress  for  the  said  sum  of  585/.,  and  every 
part  thereof,  being  the  arrears  of  the  said  annuity,  yearly 
rent,  or  sum  of  30/.,  first  accrued  to  the  defendant  Salter. 
And  as  to  the  residue  of  the  second  plea  in  bar,  so  far  as 
the  same  related  to  the  residue  of  the  money  in  the  avowry 
and  cognizance  mentioned,  the  defendants  relinquished 
their  avowry  and  cognizance,  and  prayer  of  judgment,  so 
far  as  the  same  related  thereto.  And  to  the  third  plea, 
the  defendants  replied,  that  the  distress  was  made  within 
six  years  next  after  the  arrears  in  respect  of  the  annuity, 
yearly  rent,  or  sum  of  30/.  first  became  due. 
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1837. 


The  jury  found  a  special  yerdict,  the  facts  of  which  wiU 
be  found  stated  in  the  judgment. 

Crowder  argued  the  case  on  the  part  of  the  plaintiff. 

Butt  argued  on  behalf  of  the  avowant 

Cur.  adv.  vult 


TiNDALi  C.  J. — The  question  which  has  been  argued 
before  us,  arises  upon  a  special  verdict  found  on  the  second 
and  last  issues  raised  between  the  parties  to  this  action : 
the  second  issue  being  upon  the  question,  ''  whether  the 
distress,  so  far  as  relates  to  585/.,  part  of  the  money  in 
the  avowry  and  cognizance  mentioned,  was  made  within 
twenty  years  next  after  the  time  at  which  the  right  to  make 
a  distress  for  the  said  sum  of  585/.,  and  every  part  thereof, 
being  arrears  of  the  said  annuity,  yearly  rent,  or  sum  of 

a 

SO/.,  first  accrued  to  the  defendant  John  Salter  ;'*  and  the 
last  issue  being  upon  the  question,  "  whether  the  distress 
in  the  avowry  and  cognizance  mentioned,  was  made  at  any 
time  within  six  years  next  after  the  arrears  in  respect  of 
the  said  annuity,  yearly  rent,  or  sum  of  30/.  first  became 
due.**  Of  these  two  issues,  the  first  appears  to  us  to  be 
the  principal,  and,  indeed,  the  only  important  one :  for  if 
the  plaintifi^  is  entitled  to  judgment  in  his  favour  on  that 
issue,  the  right  and  title  of  the  defendant  Salter  to  the 
annuity  is  altogether  barred  ;  and  he  cannot,  in  any  view 
of  the  case,  be  allowed  to  recover  the  arrears  for  the  last 
six  years,  to  which  only  the  pleadings  on  which  the  last 
issue  is  raised  can  be  held  to  apply.  The  facts  which  are 
found  by  the  special  verdict  on  the  two  issues  are  few  and 
simple : — That  John  Salter,  the  father  of  the  defendant  of 
that  name,  by  his  will  duly  made  and  published,  devised 
the  property  therein  mentioned  to  trustees,  to  the  intent 
that  they  should,  out  of  the  rents  and  profits,  pay  to  John 
Salter  the  defendant,  during  the  term  of  his  natural  life, 
an  annuity  or  clear  yearly  rent  of  30/.,  by  four  quarterly 
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paymentSy  to  commence  on  the  first  quarterly  day  of  pay-  I837. 
ment  after  his  decease,  with  a  power  of  distress  if  the 
annuity  should  be  in  arrear  for  twenty  days  next  after  any 
quarterly  day  of  payment.  That  the  testator  died  in  1804| 
without  having  reYoked  or  altered  his  will ;  and  that,  on 
the  17th  March,  1835,  the  defendants  distrained  for  870/.^ 
for  twenty*nine  years'  arrears  of  the  annuity  ending  at 
Christmas,  1834.  Upon  this  state  of  facts,  it  appears  that 
the  right  to  make  a  distress  for  the  annuity  first  accrued 
to  John  Salter,  the  son,  on  the  expiration  of  the  twenty 
days  next  after  the  first  quarterly  day  of  payment  subse- 
quent to  the  testator's  death,  that  is,  at  the  very  latest, 
some  time  in  April,  1805.  It  also  appears,  that  so  far  as 
there  is  any  allegation  on  the  record,  or  any  finding  by  the 
jury,  there  was  no  payment  or  receipt  of  the  annuity  by 
the  defendant  Salter,  before  the  distress  was  put  in,  in 
March,  1835;  for  it  was  then  put  in  by  the  defendant  for 
the  whole  of  the  arrears  since  the  death  of  the  testator* 
And  although  the  defendant  has,  by  his  own  voluntary  act^ 
in  his  replication  to  the  plea  in  bar,  abridged  the  amount 
of  the  arrears  for  which  he  had  distrained  and  avowed, 
that  is,  from  twenty-nine  years  to  nineteen  years  and  a 
half,  still  this  act  of  the  defendant  has  no  bearing  on  the 
fact  appearing  from  the  record,  that  no  distress  was  made 
for  twenty-nine  years  after  the  the  right  to  distrain  first 
accrued.  Now,  upon  reference  to  the  statute  3  &  4  Will.  4, 
c.  27,  it  appears  to  have  provided  two  distinct  periods  of 
limitation,  within  which  all  distresses  for  arrears  of  an- 
nuities must  be  made,  the  two  periods  being  prescribed  in 
respect  of  claims  and  objects  in  their  own  nature  per- 
fectly distinct*  The  second  section  contemplates  and  pro* 
vides  for  the  case  where  the  right  or  title  to  the  annuity 
itself  is  disputed,  and  directs  *'  that  no  person  shall  make 
a  distress  for  any  rent  but  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  distress  shall 
have  first  accrued  to  the  person  making  the  same."    The 
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42nd  section  contemplates  and  provides  for  the  case  where 
the  title  to  the  annuity  is  not  disputed,  but  the  distress  is 
nade  for  arrears  due;  and  for  that  purpose  directs  **  That 
no  arrears  of  rent  shall  be  recovered  by  any  distress  but 
within  six  years  next  after  the  same  respectively  shall  have 
become  due."  The  second  issue  arises  upon  a  plea  in  bar, 
framed  upon  the  second  section ;  the  last  issue  arises  upon 
a  plea  in  bar  intended  to  be  framed,  though  not  accurately 
or  aptly  framed,  on  the  42nd  section.  Now,  with  respect 
to  the  second  issue,  it  is  manifest  that  the  facts  found  in 
the  special  verdict  will  bring  the  case  precisely  within  the 
provision  of  the  second  section  of  the  act,  unless  that 
section  is  to  be  governed  and  controlled,  not  simply  ex- 
plained and  construed,  by  the  third ;  that  is,  unless  the 
third  section  does  in  terms  exclude  from  the  operation  of 
the  second,  the  claim  of  any  person  whose  right  to  a  rent 
is  derived  under  a  will,  by  reason  of  the  words  ^'  other 
than  by  will,"  which  are  found  in  the  third  section.  And 
when  this  case  was  originally  before  the  Court  upon  a 
motion  for  a  new  trial,  after  the  rule  had  been  made  abso- 
lute upon  a  ground  perfectly  distinct  from  that  which  is 
now  before  us,  an  opinion  was  expressed  by  the  Judges 
then  in  Court,  that  the  present  case  was  excluded  from  the 
operation  of  the  second  section  by  reason  of  its  not  being 
comprehended  within  the  third ;  which  third  section  ap- 
peared to  us,  upon  a  more  hasty  view,  to  contain  an  enu- 
meration of  instances  to  which  only  the  second  section 
could  be  held  to  be  applicable.  For  myself,  however,  I 
am  ready  to  admit,  and  I  am  authorized  at  the  same  time 
to  say  the  same  for  my  three  brethren  who  were  then  in 
Court,  that  the  further  argument  which  we  have  heard  on 
this  point,  when  brought  directly  before  us  for  judgment 
upon  the  record,  and  the  further  opportunity  for  consi- 
deration which  has  been  afforded  us,  has  induced  us  to 
alter  the  opinion  we  then  formed,  and  that  we  think  (in 
which  my  brother  Vaughon  entirely  concurs  with  us),  that 


Salter. 
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this  case  is  governed  by  the  second  section  of  the  statute^        1837. 
which,  under  the  facts  found  in  the  special  verdict,  afibrds  " 

__  JAMBS 

a  bar  to  all  claim  and  title  to  the  annuity.  That  the  case  ^  v. 
must  have  been  governed  by  the  second  section,  if  that 
section  had  stood  alone,  cannot  be  doubted ;  and,  upon  a 
more  close  examination  of  the  third  section,  the  object  and 
intent  of  it  seem  to  us  to  be  no  more  than  this  :  to  explain 
and  give  a  construction  to  the  enactment  contained  in  the 
second  clause  as  to  *^  the  time  at  which  the  right  to  make 
a  distress  for  any  rent  shall  be  deemed  to  have  first  ac« 
crued,*'  in  those  cases  only  in  which  doubt  or  difficulty 
might  occur ;  leaving  every  case  which  plainly  falls  within 
the  general  words  of  the  second  section,  but  is  not  included 
amongst  the  instances  given  by  the  third,  to  be  governed 
by  the  operation  of  the  second.  Many  reasons  concur  to 
shew  that  such  must  be  the  just  construction  of  the  act. 
In  the  first  place,  if  it  had  been  intended  that  the  third 
section  should  limit  the  application  of  the  second  to  those 
cases,  and  those  only,  which  are  enumerated  in  the  third, 
it  might  justly  have  been  expected  that  words  would  have 
been  employed  to  express  clearly  and  distinctly  such  an 
intention.  But  in  this  section  there  are  no  words  that  can 
be  said  directly  to  exclude  all  instances  except  those  enu- 
merated in  the  third  section.  Again,  if  the  words  **  granted 
by  any  instrument  other  than  by  will*'  were  to  be  held  to 
prevent  the  application  of  the  statutory  limitation  of  twenty 
years  to  claims  of  land  or  rent  granted  by  will,  it  would  be 
at  direct  variance  with  other  parts  of  the  statute ;  for  the 
instance  in  the  third  section,  immediately  following  that 
now  under  consideration,  which  provides  for  cases  of 
claims  in  respect  of  estates  in  reversion  or  remainder,  "  or 
other  future  estates  or  interests,"  is  large  enough  to  com- 
prehend and  would  comprehend  all  executory  devises ; 
and  again,  section  40  expressly  provides  for  the  case  of 
any  legacy.  And  indeed,  the  words  "  by  any  instru- 
ment other  than  by  will*'  carry  the  matter  no  further  than 
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if  the  third  section  had  proceeded  by  attempting  to  enu- 
merate every  species  of  instrument  by  which  an  estate  in 
land  or  rent  could  have  been  granted,  and  had  omitted  to 
mention  a  will,  in  which  case  the  only  inference  that  could 
be  drawn  from  such  omission  would  have  been,  that  the 
case  not  beii^  enumerated  in  the  third  section,  fell  back 
upon  the  general  provision  contained  in  the  second.     In- 
deed, unless  this  is  held  to  be  the  true  construction,  the 
case  which  is  likely  to  occur  perhaps  with  the  most  fre- 
quency, viz.  the  devise  of  an  estate  in  possession  in  land, 
or  of  an  estate  in  possession  in  a  rent  charge  first  created 
'  by  the  will,  wou}d  be  altogether  unprovided  for  by  the 
statute^    For  the    third  class   of  instances  enumerated 
in  section  3,  describes  the  grant  to  be  ''  by   a  person 
being  in  respect  of  the  same  estate  or  interest  in  the  pos- 
session or  receipt  of  the  profits  of  the  land,  or  in  the  re- 
ceipt of  the  rent,'*  a  description  which  can  neither  apply 
to  the  case  of  a  devise  of  a  particular  estate  in  land,  or  of 
a  newly-created  rent ;  for  the  devisor  who  has,  by  his  will, 
carved  an  estate  in  land  out  of  the  estate  whereof  he  was 
seised,  can  never  be  said  to  have  been  possessed  in  respect 
of  the  same  estate  or  interest  as  that  claimed  by  the  devi- 
see ;  still  less  can  the  devisor  who  creates  a  new  rent- 
charge  by  his  will,  be  said  to  have  been  in  the  receipt  of 
the  rent.     The  case  therefore  under  discussion,  not  falling 
within  the  third  section,  but  falling  within  the  clear  and 
unambiguous  terms  of  the  second,  we  hold  to  be  governed 
thereby ;  that  the  claim  and  title  of  the  defendant  Salter 
to  the  annuity  is  barred  by  the  lapse  of  twenty  years  since 
his  right  to  distrain  first  accrued ;  and  that  the  verdict 
upon  the  second  issue  must  be  entered  for  the  plaintiSl 
As  to  the  last  issue,  founded  upon  the  limitation  of  six 
years  given  by  the  forty-second  section,  it  becomes  of  little 
importance  whether  the  verdict  thereon  be  entered  for  the 
plaintiff^  or  the  defendant,  any  further  than  as  the  costs 
dependent  on  that  issue  are  affected  by  such  finding.    For 
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there  being  bat  one  avowry,  and  the  plaintiff  being  entitled  IS37. 
to  judgment  on  the  issue  raked  on  one  of  bis  pleas  in  hat, 
the  avowant^s  claim  to  a  return  of  the  cattle,  &c.,  is  com- 
pletely barred,  whatever  may  become  of  the  other  pleas  in 
bar.  Now,  taking  the  last  issue  as  if  it  stood  akme,  which 
appears  to  be  the  correct  mode  of  considering  the  question, 
and  applying  thereto  the  finding  in  the  special  verdict»  we 
think  it  appears  that  the  distress  was  made  within  six  years 
next  after  the  arrears  of  the  annuity  became  due.  For 
upon  the  last  issue  there  is  no  objection  made  to  the 
avowant*8  right  or  title  to  the  annuity  itself,  but  simply  to 
the  amount  of  arrears  claimed  beyond  those  of  the  last  six 
years,  and  the  distress  was  evidently  made  within  time  for 
the  last  six  years.  We  therefore  think  the  verdict  on  the 
last  issue  must  be  entered  for  the  defendant ;  but  that 
upon  the  whole  record  the  judgment  must  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff* 


Davis  and  Others  v»  Jones. 

JOL  UMFRE  Y  eLfplied  on  the  part  of  the  defendant  jn  The  Court 

this  action   that  the  prothonotary  might  be  instructed  Jheprotho-" 

to  enter  satisfaction  on  the  roll.     It  appeared  that  the  "o^'T tenter 

,     ,  satisitction  on 

action  was  brought  by  the  plaintiffs,  who  were  five  in  the  roll  in  a 

number,  on  a  guarantee  for  1600/.,  when  a  verdict  was  only  of  five 

returned  for  the  plaintiffs.     He  now  produced  an  affi-  g|^*^ei^*^* 

davit,  in  which  it  was  sworn  that  the  verdict  had  been  cooMnvai* 

though  the  fifth 

satisfied  long  ago,  and  that  all  the  plaintiffs,  except  one,  plaintiff  is  resi- 

bad  expressed  their  willingness  that  satisfaction  should  be  a^cunot  he^ 

entered.    The  last^mentioned  person  was  in  Anerica,  and  ^^'^^  "^  ^ 

*  '  attorney  oon- 

his  consent  could  not  be  obtained.  sentf. 

m 

Tin  DAL,  C.  J. — How  many  years  has  he  been  there  ? 
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Humfrey  said  that  be  had  an  affidavit  sworn  on  the  9th 
January,  1835,  by  the  defendant's  attorney,  in  which  it 
was  stated  that  he  had  been  absent  since  1833* 

TiNDALi  €•  J. — Why  do  you  not  obtain  his  consent  to 
the  entry  of  satisfaction  ? 

Humfrey  said  that  there  was  a  difficulty  in  finding  him. 

TiNDAL,  C.  J. — This  plaintiff  in  fact  may  have  received 
no  satisfaction,  and  the  Court  therefore,  as  the  case  now 
stands,  cannot  grant  the  rule  prayed.  You  had  better 
make  some  inquiries  as  to  his  agent 

Humfrey  said  that  his  attorney  was  quite  willing  that  the 
satisfaction  should  be  entered. 

TiNDAL,  C.  J. — But  the  attorney's  duty  ends  when 
judgment  is  signed.  You  had  better  endeavour  to  obtain 
some  more  evidence,  and  then  come  to  the  Court. 


Rule  refused. 


WoRTHiNGTON  and JVfarv  his  Wife  v.  Wigley. 

EBT  on  bond  for  1  lOOi.  given  by  the  defendant  to  the 
dant  cannot"'  plaintiff's  wife,  dum  sola,  and  conditioned  for  the  payment 
plead  as  to  part    of  552i  19*.  and  interest,  on  the  31st  January,  1832. 

the  receipt  '  ^' 

of  certain  bUU  The  defendant  pleaded — first,  as  to  376/.  13*.,  parcel 

and,  as  to  the  of  the  552/.  19*.  and  interest,  that  after  the  Slst  of  January, 

^nt"of  ^ruin  ^^^»  ^^^^  *®  plaintiff,  Mary,  was  unmarried,  and  before 

monies  in  satis-  the  commencement  of  this  suit,  to  wit,  on  the  18th  March, 

faction. 

1833,  she  drew  several  bills  of  exchange  on  the  defendant 
(stating  the  particulars)  for  and  on  account  of  the  said  sum 
of  S76/.  13tf.|  payable  on  days  not  yet  arrived ;  that  the 
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defendant  accepted  such  bills,  and  delivered  them  to  the         18d7« 

plaintiff  Mary,  who  took  and  received  the  same  on  account  ^qethinqtok 

of  the  said  sum  of  2761.  13s, ,  and  the  causes  of  action  in  «• 

respect  thereof.     Secondly,  as  to  the  residue  of  the  said 

sum  and  interest,  that  after  the  81st  of  January,  18S2, 

while  the  plaintiff  Mary  was  sole,  the  defendant  paid  to 

the  said  Mary,  who  then  accepted  and  received  from  the 

defendant,  divers  monies,  to  theawDuntof  the  said  residue 

and  interest,  in  full  satisfaction  and  discharge  of  the 

same. 

To  these  pleas  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

Swann  supported  the  demurrer^  and  contended  that  the 
first  plea  was  no  answer  to  the  action,  as  the  accepting  a 
biU  of  exchange  could  not  be  considered  as  an  answer  to 
an  action  on  a  bond^  because  the  bond  was  a  debt  of  a 
higher  degree.  He  cited  Davis  v.  Gyde  (a),  Com.  Dig. 
Pleader^  2  W.  46,  and  Doe  d.  Gregson  v.  Harrison  (ft). 
With  respect  to  the  second  plea,  that  was  bad  also,  because, 
being  a  plea  of  solvit  post  diem,  it  could  not  be  pleaded  to 
a  part  of  the  cause  of  action. 

Miller  supported  the  pleas,  and  submitted  that  the  effect 
of  them  was  to  shew  the  condition  of  the  bond  to  have 
been  satisfied. 

Per  Curiam. — ^We  think  the  pleas  cannot  be  supported* 
The  plaintiff  therefore  is  entitled  to  judgment. 

Judgment  for  plaintiffs. 
{a)  2  Ad.  &  El.  624.  (6)  2  T.  R.  425. 


VOL.  V.  L  L  D.  P.  C. 
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1837. 


Semble,  that 
the  Uoiformity 
of  FroceM  Act 
does  not  affect 
the  time  within 
which  attorniei 
shall  be  boond 
to  plead. 


Brenton  r.  Lawrence. 

Jr.  V.  LEE  shewed  cause  against  a  rule  which  had 
been  obtained  by  BaU  on  a  previous  day  for  setting 
aside  the  judgment  signed  in  this  case^  and  for  the 
payment  of  the  costs  incurred  by  the  defendant  subse* 
quent  to  the  judgment^  The  question  which  arose  was^ 
whether  since  the  Uniformity  of  Process  Act  the  practice 
of  the  Court  with  regard  to  the  time  of  pleading  by  at- 
torney-defendants was  altered.  The  declaration  in  the 
present  case  was  filed  on  the  SOth  November,  and  notice 
to  plead  within  four  days  served  on  the  defendant,  who 
was  an  attorney  living  out  of  town,  on  the  1st  December. 
Judgment  was  signed  on  the  8th.  Before  the  Uniformity 
of  Process  Act,  an  attorney-defendant  was  entitled  only  to 
four  days  to  plead,  even  though  living  more  than  twenty 
miles  from  London— ilfa^in  v.  Fletcher  (a),  and  he 
submitted  that  the  Uniformity  of  Process  Act  had  not 
altered  the  practice  on  this  point,  and  referred  to  a 
case  of  Lewis  v.  Curr^  decided  in  the  course  of  the  pre- 
sent Term  in  the  Court  of  Exchequer,  in  which  the  pro- 
position which  he  supported  was  laid  down,  the  Court 
saying  in  that  case  that  the  act  merely  pointed  out  and 
directed  the  form  and  mode  of  commencing  actions.  He 
submitted,  therefore,  that  the  practice  of  the  Court  in  this 
point  was  precisely  as  it  was  before  the  act  He  then 
proceeded  to  urge  some  other  grounds  on  which  he  sub- 
mitted the  rule  must  be  discharged,  but  offered  to  allow 
it  to  be  made  absolute  without  costs,  the  defendant  un- 
dertaking to  pay  within  a  week  the  debt  and  costs  up  to 
signing  judgment. 

Tin  DAL,  C.  J. — What  you  have  said  with  regard  to  the 
language  of  the  act  has  its  weight,  for  that  seems  to  apply 


(a)  5  T.  R.  369. 
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only  to  the  form  of  commencing  the  action.    I  thinki         1837. 
however,  the  defendant  should  accept  the  terms  proposed*      bebnton 


BaU  consented  to  accept  the  terms,  and  the  rule  was 
made  absolute. 

Rule  absolute  accordingly. 


V. 

Lawrsncb. 


Dob  dem.  Moorb  0.  Savage. 

IS  A  VNDERS  applied  to  make  an  order  of  Mr.  Justice  a  mie  to  make 
Vaughan  a  rule  of  Court.  The  order  was  that  defendant  \  ^^^oi^ 
should  be  at  liberty,  without  further  notice  to  the  plaintiff,  «>' judgment 

^  '^  '   as  in  caae  of  a 


to  enter  up  judgment  as  incase  of  a  nonsuit  if  the  plaintiff  nonsuit,  b 
should  not  proceed  to  trial  at  the  sittings  after  Term,  instance;  bot. 
Plaintiff  had  made  default,  and  his  application  was  to  make  ■^t^^J'bSS 
it  a  rule  of  Court,  in  order  to  obtain  judgment  accordingly,  given  to  tiio 
The  only  question  was,  whether  the  rule  should  be  abso-  it  cannot  bt 
lute  in  the  first  instance.  S^^^^a^f 

tlia't  Judgment 
^  shall  be  entered 

Park,  J. — Yes,  the  rule  must  be  absolute.  op,  and  execu- 


tion ismed. 


Saunders  then  handed  in  his  papers,  but  the  prothono- 
tary  mentioned  that  his  brief  was  indorsed  also  for  judg- 
ment to  be  entered  up  and  execution  issued. 

Saunders  said  that  ex  gratia  notice  had  been  given  to 
the  other  parties,  and  contended  that  these  terms  might  be 
included  in  the  rule. 

Park,  J. — ^That  must  be  the  subject  of  a  separate  rule. 

Rule  accordingly. 
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1837. 


If  the  date  of 
the  notice  in  a 
declaration  in 
ejectment  con- 
Teys  sufBcient 
infonnation  to 
the  tenant,  the 
title  is  immate- 
rial. 


Dob  d.  Evans  v.  Ros. 

iSWANN  moved  for  a  rale  for  judgment  against  the 
casual  ejector.  The  title  of  the  declaration  was  in  Michael* 
mas  Tenui  in  the  8th  year  of  the  reign  of  the  King,  but 
the  notice  was  dated  the  20th  December,  1836. 

Park,  J. — Michaelmas  Term  in  the  8th  year  of  his 
Majesty's  reign  has  not  arriyed.  You  cannot  have  the 
rule. 


On  a  subsequent  day  in  Term,  however,  by 

Park,  J. — I  understand  the  practice  in  the  King's  Bench 
to  be  that  the  title  of  the  declaration  is  considered  immate- 
rial.   You  may  therefore  take  a  rule. 

Rule  granted* 


Where  a  de- 
claration in 
ejectment  is 
•erred,  with 
two  notices 
annexed,  one 
requiring  the 
appearance  of 
the  defendant, 
and  the  other 
that  he  should 
enter  into  re- 
cognisances on 
his  appearance, 
Ihe  latter  may 
be  treated  as 
flurplnsage. 


Dob  d.  Roberts  r.  Rob. 

\JGLE  applied  for  a  rule  for  judgment  against  the  casual 
ejector.  The  declaration  was  regular,  but  there  were  two 
notices  annexed,  one  in  the  usual  form,  calling  on  the 
tenant  to  appear  in  Hilary  Term,  and  the  other  requiring 
him  to  appear,  and  then  and  there  to  enter  into  recogniz- 
ances, pursuant  to  the  )  Geo.  4,  c*  87. 

Park,  J. — ^^Fake  a  rule,  and  treat  the  second  notice  as 
surplusage. 

Rule  granted. 


£09 


KING'S  BENCH  PRACTICE  COURT. 

Hilars  ^etm» 

IN  THB  SEVENTH  YEAR  OP  THE  REIQN  OF  WILLIAM  IV. 


asB 


ToiiKiNS  9.  Gbach  and  Others.  ^^^'\ 

€/  JjmALLE  Y  shewed  cause  against  a  rule  nisi  for judg-  Where  there 

•  n  >««i«n         *»•         •■'*  •«^e'»i  de- 

ment as  in  case  of  a  nonsuit  obtained  by  Petersdorff^  on  fendants,  the 

the  ground  of  a  defect  in  the  title  of  the  affidavit  on  which  musf  be'in"©- 
the  rule  was  founded.    The  present  was  an  action  against  ^*»c«d  into  affi- 

davits  iMed  to 

several  defendants.    In  the  title  of  the  affidavit,  the  names  make  appiica- 
of  all  the  defendants  were  not  written  at  length,  but  it  was  Courts  and, 
intitled  "  Tomkins  v.  Geach  and  Others:'    This,  it  was  J*."^^"'  *^ 

'  besides  one 

submitted,  was  insufficient.  cannot  be  in- 

cluded under 
the  words 

Williams,  J.,  (after  consulting  Mr.  HiU,  the  clerk  of  "«d  other.." 
the  rules),  was  of  opinion  that  the  affidavit  was  improperly 
intitled,  and  discharged  the  rule. 

Rule  discharged. 


Wells  v.  Lanqridoe. 

JtLUMFRE  Y  shewed  cause  against  a  rule  nisi  obtained  If  the  verdict 
by  Waddington,  requiring  the  plaintiff  to  shew  cause  why  ^edin74oJ!.'i« 
a  suggestion  should  not  be  entered,  under  the  2S  Geo.  ""^^^^l^ 
e,  c  88,  s.  19,  (the  Jliddlesez  County  Court  Act),  to  give  that  sum  on  a 
the  defendant  double  costs,  on  the  ground  of  the  plaintiff  !he°defendrnt  ^ 
only  having  obtained  a  verdict  for  40*.    The  action  was  "oVb^  wsu*"^ 

under  the 
Middlesex  County  Court  Act,  if  liable  to  be  summoned  under  it. 
The  fact  of  the  cause  being  tried  on  a  ivrit  of  trial  does  not  interfere  with  the  defendant's  claim. 
The  cause  of  action  must  arise,  as  well  as  the  defendant  reside,  within  the  Jurisdiction,  in  order 
to  bring  the  case  within  the  meaning  of  the  statute. 
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1837*        brought  to  recoyer  the  sum  of  SL  6s»  4fd,,  partly  for  work 
'  and  labour  and  medicines  supplied  by  the  plaintiffas  an  apo- 

«•  thecary,  to  the  amount  of  2L  2s. ;  partly  as  the  balance  on 

the  sale  of  a  mare,  to  the  amount  of  II.  4«.  4c/.  The  defen- 
dant paid  5s.  9d.  into  Court,  and  pleaded  non  assumpsit  as 
to  the  rest.  The  case  was  tried  before  the  under-6heri£P, 
and  it  was  then  proved  that  the  sum  of  IL  4^.  4dL,  in  re- 
spect of  the  balance  on  the  sale  of  the  mare,  had  been 
paid  either  at  the  defendant's  residence,  in  Holborn,  in 
the  county  of  Middlesex,  or  at  Dixon's  Repository,  Bar- 
bican, in  the  city  of  London.  It  was  objected,  howeyer, 
on  the  part  of  the  defendant,  that  as  the  plaintiff  had  not 
proyed  himself  to  be  a  certificated  apothecary,  pursuant  to 
the  65  Geo.  3,  c.  194,  s.  21,  he  could  not  recover  for  the 
21.  2s.  The  jury,  however,  found  a  verdict  in  favour  of 
the  plaintiff,  to  the  amount  of  S/.  Os.  7rf.,  beyond  the  5s.  9dL 
paid  into  Court.  An  application  was  afterwards  made  to 
the  Court  of  King's  Bench  to  reduce  the  verdict  to  the 
extent  of  21.  2s.f  and  it  was  reduced  accordingly.  The 
verdict  was  thus  left  standing  for  IBs.  9d. 

Humfrey  submitted,  that  as  the  jury  had  found  a  ver- 
dict for  a  sum  exceeding  40«.,  and  that  verdict  was  reduced 
below  the  limited  amount  by  the  Court,  the  case  did  not 
come  within  the  statute.  Besides,  the  whole  cause  of  action 
must  have  arisen  within  the  jurisdiction  of  the  County 
Court;  Tuhhv.  Woodward  {a).  But  here,  a  portion  of  the 
plaintiff's  claim  must  be  taken  to  have  arisen  in  the  city  of 
London.  The  probability  was,  that  as  the  mare  had  been 
sold  at  Dixon's  Repository,  in  Barbican,  the  money  had 
been  paid  to  the  defendant  there.  Under  these  circum- 
stances, it  was  aubmitted,  that  the  defendant  could  not  suc- 
ceed in  his  rule,  but  that  it  must  be  discharged  with  costs. 

(a)  6T.  R.176. 
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Waddingion^  in  support  of  the  rule,  contended,  on  the  au-  1837- 
tbority  of  Chadwick  v.  Sunning  (o),  that  the  yerdict  must  ^^^^^ 
be  considered  as  conclusive  with  respect  to  the  amount  of  «. 

the  plaintiff's  demand.  The  ''  yerdict"  must  of  course 
mean  the  legal  verdict ;  and  that  was  the  sum  to  which  the 
Court  was  of  opinion  the  original  finding  of  the  jury  ought 
to  have  been  reduced.  The  original  sum  of  3/.  Os.  7d., 
for  which  the  jnry  first  found,  was  only  conditional  on 
the  opinion  of  the  Court,  as  to  the  sum  for  which  the 
yerdict  ought  to  be  entered.  The  Court  reduced  the 
sum  of  SL  Os.  Id.  below  40^.,  and  therefore  that  sum  was 
to  be  considered  as  the  real  finding  of  the  jury  (b).  The 
present  rule  ought  consequently  to  be  made  absolute. 

Cur.  adv.  vult. 

LiTTLEDALE,  J. — This  was  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  enter  a  suggestion,  under  the  SS  Geo.  2,  c.  28, 
s.  19,  to  entitle  him  to  double  costs,  on  the  ground  that  the 
damages  recovered  were  under  40«.  The  action  was  for 
SL  Qs.  4c/.,  of  which  2/.  2«.  was  for  a  surgeon  and  apothe- 
cary's bill,  and  the  rest  for  a  sum  of  money  which  had 
been  paid  into  the  defendant's  hands  as  the  balance  aris- 
ing from  the  sale  of  a  mare  of  the  plaintiff's,  which  had 
been  sold  at  Dixon's  Repository:  6s.  9d.  was  paid  into 
Court.  The  cause  was  tried  before  the  under-sheriff,  and 
the  jury  gave  a  verdict  for  the  plaintiff  for  3/.  0.^.  7cL  A 
motion  was  afterwards  made  in  the  Court  of  King's  Bench, 
and  a  rule  made  absolute  to  reduce  the  damages  to 
ISs.  9dl,  on  the  ground  that  the  plaintiff  had  not  proved 
himself  duly  licensed  to  practise  as  an  apothecary.  The 
plaintiff  in  shewing  cause  against  the  present  rule  con- 
tended—first, that  the  act  of  23  Geo.  2,  c.  23,  only  ap- 
plied to  cases  where  the  jury  gave  damages  under  40^., 

(«)  5  B.  &  C.  532.        (b)  See  Morgan  v.  Euddock,  ante,  Vol.  4,  p.  31 1. 
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1837.         whereas  here  they  had  given  morei  and  they  were  reduced 
"^  by  the  Court.     It  does  not  appear  very  clear  from  the 

V.  notes  of  the  nnder-sheriff,  whether  liberty  was  given  to 

apply  to  the  Court  of  King's  Bench  to  reduce  the  dan>- 
ages ;  but  I  must  intend  that  the  parties  had  upon  the  trial 
consented  that  this  should  be  done,  as  otherwise  this 
Court  would  have  sent  the  case  to  a  new  trial ;  and  if 
the  parties  consented  that  the  Court  should  have  power 
to  reduce  the  damages »  it  then  became  the  same  thing  as 
if  the  jury  had  given  the  smaller  verdict,  which  ^  in  point 
of  law,  they  ought.  It  was  also  said  that  the  real  debt 
was  above  SI*,  as  found  by  the  jury,  and  if  that  be  reduced 
on  a  point  of  law,  it  is  not  within  the  adt ;  but  I  diiok  that 
makes  no  difference :  if  it  could  not  be  recovered  in  point 
of  law,  it  is  the  same  as  if  it  had  no  existence.  It  was 
also  contended  that  the  money  received  by  the  defendant 
on  the  sale  of  the  mare  was,  in  fact,  received  by  Uie  de- 
fendant at  Dixon's  Repository,  which  is  in  the  city  of 
London^  and  not  in  the  county  of  Middlesex;  and  that  as, 
taking  the  whole  act  together,  and  more  particularly  ad- 
verting to  the  Ist,  4th,  and  19th  sections,  the  Court  under 
that  act  had  no  jurisdiction,  except  in  cases  where  the 
County  Court  had  jurisdiction  before  the  act,  and  whidi 
they  had  not  in  cases  where  the  cause  of  action  arose  out 
of  the  jurisdiction ;  and  I  am  of  opinion  that  if  in  fact  the 
defendant  had  received  the  money  in  the  city  of  London, 
and  therefore  out  of  the  jurisdiction  of  the  County  Court 
of  Middlesex,  and  that  fact  had  now  appeared  before  me, 
I  should  have  been  of  opinion  that,  notwithstanding  the 
general  words  in  the  19th  section,  'Mf  the  defendant  shall 
reside  in  the  county  of  Middlesex,  and  be  liable  to  be 
summoned  to  the  County  Court,''  that  taking  the  whole 
act  together  it  must  mean,  liable  to  be  summoned  fat  a 
cause  of  action  arising  within  the  jurisdiction;  but  it  does 
not  appear  from  the  notes  of  the  under-sheriff  that  the 
cause  of  action  did  arise  in  the  city  of  London;  and 
though  Dixon's  Repository  is  in  the  city,  and  the  defend- 
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tnt  lives  in  High  H(dboco>  in  the  county  of  Middlesex,  one 
of  the  people  belonging  to  the  Repository  may  as  well 
have  taken  the  money  up  to  the  defendant  as  the  defend* 
ant  have  sent  for  it  If  the  plaintiff  had  made  an  affidavit 
to  shew  how  that  was^  it  might  have  been  attended  to, 
because  on  the  trial  of  this  cause  it  was  not  likely  to  be 
made  a  question  where  the  money  was  received*  In  the 
absence^  therefore,  of  proof  to  the  contrary,  I  must  intend 
that  the  defendant,  who  without  doubt  resides  in  the 
county  of  Middlesex,  was  also  liable  to  be  summoned  in 
that  county,  as  it  would  be  pritnd  facie  presumed  that  he 
received  the  money  at  his  own  domicile ;  and  I  am  there- 
fore of  opinion  that  the  rule  must  be  made  absolute* 

During  the  argument  I  suggested  a  doubt,  whether  on  a 
writ  of  trial  before  the  sheriff,  there  could  be  a  suggestion 
Itiider  this  act;  but  on  further  considering  it,  I  am  not 
prepared  to  say  that  my  doubt  was  well  founded. 

Rule  absolute. 


In  the  Matter  of  Arbitration  between  Smith  and  Rcbves. 

C  CffADWJCK  JONES  shewed  cause  against  a  rule  An  affidavit  of 
nisi  obtained  by  Wilson,  for  an  attachment  against  John  inVwardand 
Smith,  for  the  non-performance  of  an  award  and  umpirage  umpirage,  dis- 

,  .  ,        .  .  .  closing  a  regular 

by  paying  certain  sums,  and  delivering  up  certain  premises,  service,  is  suf- 

Mii  t.*x-^Ai  •  ^  •  1.  fident  to  obtain 

Ihe  objections  to  the  umpirage  were  four  in  number;  an  attachment 
first,  that  the  affidavit  of  service  of  the  copy  of  the  award  ^"^  non-p«'- 

'  ^^  formance,  al- 

and umpirage  was  defective,  inasmuch  as  it  stated  it  to  be  though  the 

the  award  and  umpirage  of  Thomas   Ward  instead  of  umpire  is  mis- 

Thomas  Wood;  secondly,  that  no  affidavit  was  produced    'whwc  an 

of  the  several  enlargements  by  the  arbitrators ;  thirdly,  »'Wtrator  baa 

that  the  premises  in  question  had  been  sold  by  Smith  enlarge  the  time 

before  the  submission  to  arbitration,  and  consequently  the  awani,  and  the 

enlargementa 
are  made  a  part  of  the  rule  of  Court,  an  affidavit  of  such  enlargements  is  not  necessary  in  order  to 
obtain  an  attachment. 


614  CA8S8  IN  THE  PRACTICE  OOURT«  K«  B. 

1837-        arbitrators  had  no  jurisdiction  oxer  them;  fourthly,  that 

j^  ^  there  was  no  affidavit  shewing  that  Reeves  had  paid  the 

Smith        whole  of  the  costs,  a  moiety  of  which  it  was  sought  now 

RsBVBSi       to  recover  pursuant  to  the  terms  of  the  submission.    Jones 

cited  Davis  v.  Vass  (a),  Wbhlenberg  v.  Lageman  (b\  and 

Haldenv,  Glasscock  (c). 

Wilson,  in  support  of  the  rulcj  cited  DicJdns  v.  Jar- 
vis  {d)^ 

Cur*  adv.  vult. 

LiTTLEDALE,  J.— ^This  was  an  application  for  an  attach- 
ment against  John  Smith  for  the  non-performance  of  an 
award  in  ribt  paying  the  sum  of  105/L  8«.  lOd.  to  William 
RecTes,  and  in  not  delivering  up  to  William  Reeves  a  box 
No.  5|  near  the  London  Docksj  to  which  were  attached 
certain  privileges,  and  in  not  paying  a  moiety  of  the  sum 
of  60/.  9s.  6d.,  found  due  for  costs.  The  partiesj  Smith 
and  Reeves,  had  been  partners,  and  the  business  had  been 
carried  on  at  the  above-named  box  No.  5,  and  by  agree- 
ment of  the  date  of  5th  August,  1835,  they  agreed  to  refer 
their  partnership  disputes  to  arbitration.  The  reference 
was  to  two  persons,  and  such  person  as  they  should  ap- 
point to  be  umpire,  or  to  assist  them  in  the  premises,  so 
that  the  award  of  the  two  arbitrators,  and  of  such  third 
person  as  they  should  appoint  if  any  such  should  be  so 
appointed,  or  any  two  of  them,  should  be  made  on  or 
before  the  5th  of  September,  and  with  power  for  the  arbi- 
trators, by  writing  under  their  hands,  to  be  indorsed  on 
the  said  agreement,  to  enlarge  the  time  for  making  their 
award  as  often  as  they  should  think  proper ;  and  then  the 
agreement  goes  on  to  state  that  if  the  arbitrators  should 
not  agree,  the  umpire  might  make  the  award,  and  that  the 


(a)  15  East,  97.  (c)  5  B.  &  C.  390. 

(6)  6  Taunt.  251.  (cQ  5  B.  &  C.  528. 
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Biibmission  to  arbitratic^n  should  be  made  a  rule  of  Court        1837. 
The  arbitrators  made'  several  enlargements  of  the  time,         j^ 
and  also  appointed  Thomas  Wood  as  an  umpire,  who  made        Smith 

tout 

his  award  and  umpirage  on  the  9th  April,  1836,  and  RBBvif. 
ordered  the  several  things  before  mentioned  to  be  done. 
The  original  submission  to  arbitration,  the  several  en- 
largements by  the  arbitrators  of  the  time,  and  the  appoint* 
ment  of  the  umpii*e,  were  made  a  rule  of  Court  in  one  rule* 
The  affidavits  on  which  to  ground  the  attachment  were  in 
the  usual  form,  but  in  the  affidavit  of  the  service  of  the 
copy  of  the  award  and  umpirage  it  is  stated  that  the  person 
served  John  Smith  with  a  true  copy  of  the  award  and 
umpirage  of  Thomas  Ward  hereto  annexed,  and  at  the 
same  time  shewed  him  the  original  award  and  umpirage. 
The  service  of  the  other  documents  was  correct.  In 
shewing  cause  against  the  rule  for  the  attachment.  Smith 
objected — first,  that  the  affidavit  of  the  service  of  the  copy 
of  the  award  and  umpirage  was  insufficient,  as  it  stated  it 
to  be  an  a#ard  and  umpirage  of  Thomas  Ward  instead  of 
Thomas  Wood ;  secondly,  that  there  was  no  affidavit  of  the 
fact  of  the  several  enlargements  made  by  the  arbitrators ; 
thirdly,  that  the  box  in  question.  No.  5,  had  been  sold  by 
Smith  before  the  submission  to  arbitration,  and  therefore 
the  arbitrators  had  no  jurisdiction  over  it;  and  fourthly, 
as  to  the  moiety  of  the  costs  of  60/.  9s,  6dL,  that  they  were 
to  be  borne  in  moieties,  and  that  if  either  party  should  pay 
the  whole,  the  other  party  should  repay  him  a  moiety ;  and 
there  was  no  affidavit  that  Reeves  had  paid  the  whole,  and 
till  he  had  done  so  he  could  not  call  on  Smith  to  repay 
him  a  moiety.  As  to  the  first  objection,  I  think  it  is  not 
tenable;  there  certainly  are  cases  where  the  document 
served  upon  the  party  has  varied,  in  some  slight  degree, 
from  the  real  name  in  the  proceedings,  as  in  Smith  v.  Cat* 
vert  (a),  and  several  cases  there  referred  to ;  but  there  the 

(a)  Ante,  Vol.  2,  p.  276. 
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process  served  on  the  defendmnt  was  not  correct,  and, 
therefore,  he  was  held  not  to  be  in  contempt ;  but  here  the 
document  served  on  the  defendant  is  correct,  for  the  copy 
of  the  award  and  umpirage  is  in  the  name  of  Thomas 
Wood,  and  the  defendant,  therefore,  by  the  service  upon 
*liim,  and  refusal  to  pay,  is  in  contempt,  and  the  only  objection 
is  the  verifying  it  to  the  Court ;  and  as  to  that,  I  think, 
as  the  affidavit  states  that  he  was  served*  with  a  true  copy 
of  the  award,  which  is  correct,  and  was  shewn  the  original, 
which  is  also  correct,  the  name  Thomas  Ward,  which  is 
inconsistent  with  that,  may  be  rejected  as  surplusage. 

As  to  the  second  objection,  there  are  several  cases 
where  it  has  been  held  that  the  fact  of  the  enlargement  must 
be  yerified  by  affidavit ;  Davies  v.  FaM  (a),  Woblenberg 
V.  Lageman  (6),  Oeorge  v.  Lotuley  (c),  Halden  v.  Glau^ 
cock  ((/)•  But  in  Dickins  v.  Jarvis  {e),  the  rule  is  laid 
down  differently,  and  Mr.  Justice  Bayley  says :  **  I  take 
it  to  be  a  matter  of  course,  that  where  a  submission  to 
arbitration  contains  a  power  to  enlarge  the  timafor  makuig 
the  award,  and  the  enlargement  of  time  is  made  a  rule  of 
Court,  that  is  sufficient  for  the  purpose  of ^obtainmg  an 
attachment,  just  as  if  the  award  had  been  made  within 
the  time  originally  granted.  This  case  differs  from  that 
which  has  been  referred  to,  for  there,  the  time  was  en* 
Urged  by  a  Judge's  order,  and  that  did  not  appear  on  the 
face  of  it  to  be  made  by  the  consent  of  the  parties ;  it  ap- 
peared to  be  made  proprio  vigore  judicis,  and  therefore 
was  not  binding.  Here,  the  parties  agreed  that  an  en- 
largement  by  the  arbitrator  should  be  valid.  The  Court 
must  have  credit  for  not  making  it  a  rule  of  Court  without 
a  sufficient  affidavit.  If  that  were  otherwise,  evexy  rule 
for  an  attachment  for  disobedience  to  a  rule  of  court  must 
be  a  rule  nisi/*    I  certainly  concur  in  the  view  taken  by 

(a)  16  East,  97-  (<0  5  B.  &  C.  390. 

{b)  6  Taunt.  254;  1  Marsh.  579.         (e)  5  B.  &  G.  52S. 
(0  8  East,  13. 
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Mr.  Justice  Bayley.  Here,  all  the  various  enlargements 
have  been  incorporated  in  the  rule  of  Ciiourty  and  it  must 
be  intended  that  the  Court  had  proper  materials  for 
making  them  so ;  the  parties  consented  that  the  arbitra- 
tors might  enlarge  the  time>  and  the  copy  of  the  rule 
served  on  Smith  apprises  him  that  they  had  pursued  the 
authority  which  he  and  Reeves  had  given  them.  As  to 
the  third  objection,  the  box  No.  5  was  not  specifically  a 
subject  of  reference,  but  only  as  it  was  part  of  the  sub- 
jects connected  with  the  partnership ;  and  as  it  had  been 
sold  by  Smith  before  the  submtssiony  it  is  not  to  be  consi- 
dered as  included  in  the  submission,  and  as  far  as  that 
goes,  the  attachment  cannot  be  enforced.  On  the  fourth 
objection,  the  award  directs  that  either  party  who  pays  the 
whole  QOU  9s.  6d.  may  recover  the  moiety  against  the 
other ;  there  is  an  affidavit  that  Sigith  was  informed  that 
the  whole  of  the  costs  had  been  paid  by  Reeves,  but  there 
is  no  affidavit  that  in  fact  they  had  been  so  paid,  and  there- 
fore the  attachment  cannot  be  supported  as  to  the 
90L  9s.  6dL  But  as  to  the  105/.  Ss.  lOd.  there  is  no  (^jection« 
and  therefore,  as  to  that,  the  rule  may  be  made  absolute. 
But  the  attachment  should  be  a  fortnight  in  the  office. 
Though  Reeves  cannot  recover  the  SOL  9s.  6rf.,  the 
moiety  of  the  costs  under  this  rule,  he  is  not  to  be  shut 
out  of  them  altogether ;  but  as  I  think  it  would  be  vexa- 
tious to  Smith  to  be  subject  to  two  proceedings  under  the 
award,  I  think  Reeves  must  undertake  not  to  sue  out  any 
writ  or  process,  or  take  any  proceedings  against  Smith  for 
non-payment  of  the  moiety  of  the  costs,  until  the  expiration 
of  one  calendar  month  after  a  demand  in  writing  for  such 
mdety  has  been  made  by  Reeves  upon  Smith,  to  be  served 
upon  him  personally,  or  left  at  his  usual  place  of  abode; 
and  if  Reeves  will  not  give  such  undertaking,  this  rule  to 
be  enlarged  till  next  term. 
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Robinson  v.  Taylor. 

inne  Joined  in  fw  IGHTMAN  shewed  cause  against  a  rule  nisi  ob- 
in^ut^  Vaa-  tained  by  Cooker  for  judgment  as  in  case  of  a  nonsuit. 
«?toiti  for**Se  '®®^®  ^*®  joined  in  Easter  Vacation,  and  the  rule  moved 
Summer  At-      for  in  the  following  Michaelmas  Term.    It  was  a  country 

•ises;  fudgment 

u  in  cmte  of  a  causc,  and  uo  uotice  of  trial  had  been  given  for  the  Sum- 
bemoTedfovin  mer  Assizes.  It  was  now  contended  that  the  application 
Mi  ^?^^°'  ^^  ^^^  soon,  as  even  supposing  that  the  issue  must  be 
Term.  considered  as  joined  in  Easter  Term,  the  plaintiff  not 

being  obliged  to  take  more  than  one  step  in  the  cause  in  a 
term,  he  would  not  be  compelled  to  enter  the  issue  until 
Trinity  Term.  It  was  true,  that  by  1  Reg.  Gen.  H.  T.  2 
WilL  4,  s.  70  (a),  no  entry  of  the  issue  was  necessary,  in 
order  to  enable  the  d^endant  to  move  for  judgment  as  in 
case  of  a  nonsuit ;  but  that  did  not  interfere  with  the 
practice  on  this  subject,  as  to  the  time  when  the  plainUff 
was  bound  to  proceed  to  trial.  Entering  the  issue  was  a 
step  in  ^e  cause,  and  if  for  the  convenience  of  the  defen- 
dant the  necessity  for  entering  it  was  removed,  in  order  to 
enable  the  defendant  to  apply  for  judgment  as  in  case  of  a 
nonsuit,  that  did  not  interfere  with  the  right  of  the  plain- 
tiff to  have  a  certain  time  for  proceeding  to  trial  according 
to  the  practice  of  the  Court.  He  cited  Wingravev.  Hod^ 
son  (6),  and  Douglas  v.  Winn  (c). 

Cooke,  in  support  of  the  rule,  cited  Williams  v.  Ed- 
wards (d). 

Cur.  adv.  vult 

LiTTLEDALE,  J. — This  was  a  rule  for  judgment  as  in 

case  of  a  nonsuit,  in  a  country  cause,  moved  in  the  present 

(Michaelmas)  term.     Issue  was  joined  in  Easter  Vacation, 

and  no  notice  of  trial  was  given  for  the  assizes.    The 

m 
(a)  Ante,  Vol.  1,  p.  192.  (c)  Ante,  Vol.  4,  p.  559^ 

(6)  Ante,  VoL  2,  p.  379.  (d)  Ante,  Vol.  3,  p.  183. 
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pluntiff  objected  that  the  defendant  came  too  sooui  for 
the  plaintiff  was^only  bound  to  take  one  step  in  a  term^ 
and  admitting  that  the  issue  being  joined  in  Easter  Vaca- 
tion was  the  same  thing  as  if  it  had  been  joined  in  Easter 
Term,  he  had  Trinity  Term  to  enter  the  issue  on  record, 
and  then  he  had  Michaelmas  Term  in  which  to  give  notice 
of  trialf  though  the  rule  of  H«  T.  2  Will.  4,  says  thi^t  no 
entry  of  the  issue  shall  be  deemed  necessary  to  entitle  the 
defendant  to  move  for  judgment  as  in  case  of  a  nonsuit; 
yet,  in  Williams  v.  Edwards  (a).  Baron  Parke  says  this 
rule  is  not  to  vary  the  time  of  moving  for  judgment  as  in 
case  of  a  nonsuit*  Taking  it  then,  according  to  the  old 
practice,  the  course  of  the  Court  was,  that  the  plaintiff 
might  have  been  ruled  to  enter  the  issue  in  Trinity  Term, 
and  if  he  omitted  to  do  so,  he  was  not  to  be  in  a  better 
situation  than  if  he  had  gone  on  according  to  the  course 
of  the  Court.  At  the  end  of  Trinity  Term»  therefore,  the 
cause  was  fully  ripe  for  trial,  and  nothing  more  remained 
to  be  done ;  and  as  a  trial  in  a  country  cause  has  nothing 
to  do  with  the  term,  it  was  his  duty  to  have  gone  to  trial 
at  the  Summer  Assizes ;  for  it  would  be  a  most  singular 
course  of  practice  if  he  were  to  be  allowed  to  pass  over  the 
assizes  and  wait  till  Michaelmas  Term,  and  then  give  no- 
tice of  trial  for  the  Spring  Assizes.  The  case  oVSmiih  v. 
Rigby  (6)  is  in  point,  as  well  as  the  case  of  WilUams  v. 
EdwardSf  above  referred  to.  I  am  of  opinion,  therefore, 
that  the  defendant  does  not  come  too  soon,  and  that  the 
rul^  must  be  made  absolute.  Several  cases  have  be^n 
cited  by  Mr.  Wighiman,  but  none  of  them  are  the  same  as 
the  present.  I  do  not  give  any  opinion  as  to  what  would 
have  been  the  practice,  with  the  same  dates,  as  to  a  town 
cause. 

Leave  was  afterwards  given  to  the  plaintiff  to  produce 
an  affidavit  to  excuse  his  delay,  so  as  to  entitle  him  to  have 
the  rule  discharged  on  a  peremptory  undertaking. 

(a)  Ante,  Vol.  3,  p.  183.  (6)  Antei  Vol.  3,  p.  705. 
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Barnarp  p.  Symonds. 

A  defendant,  JiALL  applied  for  the  discharge  of  a  defendant  out  of 
been  confined  custody,  pursuant  to  48  Greo.  3,  c.  1^1  he  having  remained 
within  the  walls  j„  execution  foT  twelve  successive  calendar  months  in 

of  the  pnson, 

but  hai  had  the  speot  of  s  debt  not  exceeding  20/.     A  peculiarity 

benefit  of  the        ,.  .  ,.  ,/.  ^ia* 

rules,  is  not       in  the  case,  inasmuch  as  it  appeared  from  one  of  the  am-- 

dtachwgTunder  ^'^^^^  ^*  ^^^^^  ^^  ^*«  fomished,  that  the  defendant 
*^!  *?  G«o* '»     had  not  been  in  custody  within  the  walls  of  the  prison 

c.  123,  though 

« in  execution*'  during  the  twcIve  mouths,  but  that  he  had  been  living 
rive  caieiXr  *  within  the  vulcs.  It  had  been  decided  in  the  case  of  GU» 
"**"^'-  beri  and  Another  v.  Pope  (a),  by  the  Court  of  Exchequer, 

Mr.  Baron  Alderson  sitting  alone,  that  such  a  case  did  not 
come  within  the  statute.  The  learned  Baron's  opinion 
had  proceeded  on  the  authority  of  Sumption  v.  Monzani^ 
which  was  an  unreported  case  decided  by  the  full  Court 
of  King's  Bench  in  Easter  Term,  18S6.  In  Mr.  Chap- 
man's Practice,  however,  a  case  of  Day  v.  Thomas  was 
mentioned,  in  which  a  contrary  decision  had  been  pro- 
nounced. The  words  of  the  statute  being  ''  in  execution," 
it  was  a  forced  construction  to  determine  that  that  meant 
"  in  actual  custody." 

Williams,  J. — I  think  that,  as  the  case  of  SumptuntY. 
Monxani  was  decided  in  the  full  Court  of  King's  Bench, 
I  am  bound  by  it.  I  am  therefore  of  opinion,  that  the 
defendant  is  not  entitled  to  his  discharge. 


Rule  refused. 


(a)  Ante,  p.  449. 
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Whitmore  v.  Nicholls. 

JijRSKINE  PERRY  moved  for  a  rule  to  shew  cause  if «  demurrer 
why  the  demurrer  in  this  case  should  not  be  set  aside,  on  apNian  terenil 
the  ground  of  its  not  complying  with  2  Reg.  Gen.  H.  T.  £JJJl[Ji^,„^^Jj" 
4  Will.  4',  (Practice  Rules  (a)),  in  sufficiently  stating  the  margin,  it  \t  a 
points  of  law  on  which  the  defendant  intended  to  insist  at  pUance  with 
the  time  of  argument.     It  was  a  general  demurrer  to  a  nfrf^WiiLi 
declaraliou,  and  a  vast  number  of  causes  of  demurrer  were  (Pnc^ce 

Rules),  without 

Stated  in  the  margin,  but  it  was  not  stated  on  which  the  spMifyingon 
defefidant  proposed  to  rely.  It  was  therefore  impossible  ^unds  the^- 
for  the  plaintiff  to  know  on  wljich  the  defendant  really  did  f*nd«nt  Jntcndi 
intend  to  rely.  The  object  of  the  rule  was  to  enable  the 
party,  to  whose  pleading  his  opponent  had  demurred,  to 
know  precisely  what  question  of  law  was  to  be  discussed 
at  the  time  of  arguing.  But  if  a  party  were  allowed  to 
introduce  a  great  number  of  causes  of  demurrer  without 
stating  on  which  of  them  he  intended  to  rely,  the  object  of 
the  rule  would  be  completely  frustrated.  The  words  of 
the  rule  were,  *'  In  the  margin  of  eyery  demurrer,  before  it 
is  signed  by  counsel,  some  matter  of  law  intended  to  be 
argued  shall  be  stated,  and  if  any  demurrer  shall  be  de- 
livered without  such  statement,  or  with  a  /Hvoious  state- 
ment, it  may  be  set  aside  as  irregular  by  the  Court  or  a 
Judge,  and  leave  may  be  given  to  sign  judgment  as  for 
want  of  a  plea."  Surely  this  must  be  considered  as  a 
frivolous  statement  of  the  causes  of  demurrer,  since  it  was 
left  entirely  in  doubt  on  what  grounds  he  meant  to  rely. 
The  mere  statement  of  a  number  of  supposed  grounds  of 
demurrer,  many  of  which  were  not  evto  argueable,  could 
hardly  be  considered  as  a  compliance  with  the  rule. 

Williams,  J. — I  do  not  think  that  the  omission  to  state 
on  which  of  the  grounds  of  demurrer  be  has  pointed  out 

(a)  Ante,  Vol.  2,  p,  d04. 

VOL.  T.  MM  D.  p.  a 


NiCHOLLB. 
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1887.  in  the  margin  he  intends  to  rely,  is  a  ground  for  setting  it 
^^^jj^^  aside  under  the  rule  of  court  on  which  this  application  is 
founded.  All  that  can  be  said  is,  that  he  has  stated  more 
than  was  required.  It  may  be  that  there  are  several 
grounds  stated  in  the  margin  which  cannot  be  sustained^ 
when  they  come  to  be  argued.  But  that  does  not  vitiate 
the  other  points,  or  render  this  statement  a  nullity,  so  as 
to  entitle  the  plaintiff  to  set  aside  the  demurrer  and  sign 
judgment  as  for  want  of  a  plea. 

Rule  refused  (a). 

(a)   See  I^^ndkunt  ▼.  Paundf     that  the  above  rule  applies  as  well 
ante,  p.  469,  where  it  was  held     to  special  as  to  general  demurrert. 


'  The  Emperor  of  Brazil  v.  Robinson  and  Others. 
Th«  Cjwirt  wjU    JmARTIN  shewed  cause  against  a  rule  nisi  obtained  by 

compel  a  foreign  ^  ,  '' 

poteDtate.piaiD-  W.  H.  Waison,  for  compelling  the  plaintiff  to  find  security 
rity  ibroMti,  in  for  costs,  on  th^  ground  of  his  being  resident  abroad, 
a  ^u«  ariiiDg    Hg  ^jt^^  2%^  2)ti*i?  de  Moniellano  v.  Christin  (a).    That 

out  01  ooniBor-  ^  ' 

daitniuactiooi.  was  an  application  to  compel  the  plaintiff  to  give  security 

for  costs.  He  was  the  Ambassador  from  the  Court  of 
Spain.  There  Lord  EUenborough  said — *'  Considering 
that  an  ambassador  is  the  immediate  representative  of  the 
crowned  head  whose  servant  he  is,  it  would  hardly  be  re- 
spectful in  the  first  instance  to  exact  such  a  security, 
unless  there  were  pregnant  reasons  for  believing  it  to  be 
necessary."  The  ground  therefore  on  which  the  opinion 
of  the  Court  in  that  case  proceeded  was,  that  the  ambas- 
sador was  the  representative  of  a  crowned  head.  The 
Court  would  not  compel  that  representative  to  find  security 
for  costs,  and  therefore,  a  fortiori,  would  not  the  Court 
compel  the  crowned  head  itself  to  find  security  for  costs. 
The  present  rule  must  therefore  be  discharged. 

(a)  6  M.  &  Sel.  503. 
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FF.  H.  fVaisofif  in  support  of  the  rule,  contended  that 
the  case  cited  on  the  other  side  was  perfectly  distinguish- 
able from  the  present.  There,  the  Spanish  Ambassador 
was  resident  within  the  jurisdiction  of  the  Court,  and 
there  was  no  suggestion  in  the  affidavits,  on  which  the 
application  was  founded,  that  the  plaintiff  was  about  to 
remove  from  the  j  urisdiction .  Here,  however,  the  plaintiff 
was  entirely  out  of  the  jurisdiction,  and  therefore  no  reason 
existed  for  placing  him  in  a  better  situation  than  any 
other  plaintiff  who  was  resident  abroad. 

Williams,  J. — If  the  ambassador  could  not  be  com? 
pelled  to  find  security  for  costs,  I  do  not  see  how  I  can 
compel  his  sovereign  to  find  such  security.  I  do  not, 
therefore,  think  I  am  authorized  to  interfere  by  compelling 
the  plaintiff  to  find  security  for  costs.  The  present  rule 
must  therefore  be  discharged.  If  it  is  desired,  the  appli- 
cation may  be  renewed  in  the  full  Court. 

Rule  discharged. 
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FF.  H.  Watson  afterwards  renewed  his  application  in  the 
fuU  Court,  and  stated  that  it  appeared  .froin  the  affidavits 
on  which  he  moved,  that* the  action  was  on  a  charter- 
party,  for  not  duly  delivering  certain  wood  shipped  by  the 
Emperor  from  Brazil  to  this  country.  His  Imperial  Ma- 
jesty, therefore,  having  engaged  in  commerce,  must  be 
subjected  to  the  same  liabilities  as  any  other  commercial 
person.  If  the  proceeding  had  been  in  respect  of  any 
matter  connected  with  his  political  rank,  the  case  might 
have  been  different. 


Martin  shewed  cause  in  the  first  instance,  and  again 
cited  The  Duie  de  Montettano  v.  Chrutin  (a). 


(a)  5  M.  &  Sel.  503. 
M  n2 
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1837. 

Emperor  of 
Brazil 

BoBiV0Oir. 


Lord  Denman,  C.  J. — I  think  that  the  case  eitdl  in 
opposition  to  this  application  is  clearly  distinguisbable 
from  the  present.  There,  the  ambassador  was  in  this 
country  merely  in  his  political  capacity,  and  there  was  no 
reason  to  suppose  tliat  he  was  desirous  of  leaving  the 
country,  or  going  out  of  the  jurisdiction.  Here,  however, 
the  emperor  appears  to  have  engaged  in  a  commercial 
transaction,  and  to  be  resident  out  of  the  jurisdiction.  I 
(see  no  reason,  therefore,  for  exempting  htm  from  the  ne- 
cessity of  finding  security  for  costs,  to  whieh  any  otlier 
person  bringing  such  an  action  would  be  subjected.  The 
present  rule  must  consequently  be  made  absolute. 


LiTTLEDALE,  J.,  PaTTESON,  J.,  and  COLBRIDOB,  J., 

concurred. 

Rule  absolute. 


Iitiie  joined,  in 
a  town  cauae, 
in  Hilary  Taca* 
tion,  on  the 
Snd  February, 
and  an  order 
obtained  on  tlie 
8rd  to  try  before 
the  sheriff: — 
JE&M,  that  it 
was  too  early 
to  apply  for 
Judgment  at  in 
caae  of  a  non- 
•uit,  in  the  fol- 
lowing Eaater 
Term,  although 
aeveral  fheriiTf 
court  days  had 
passed  since  the 
order  waa 
obtained. 


Stacey  v.  Jeffrys. 

ARCHBOLD  shewed  cause  against  a  rule  nisi,  obtained 
by  Oeorge,  for  judgment  as  in  case  of  a  nonsuit.  It  ap- 
peared  from  the  afiidavits  that  issue  had  been  joined  on  the 
2nd  February,  and  on  the  3rd  of  that  month  an  order  was 
made  by  a  judge  to  try  the  cause  before  the  under-sheriff. 
Since  that  time,  several  court  days  have  passed,  without 
any  notice  of  trial  having  been  given.  It  was  a  town 
cause,  and  as  the  plaintiff  was  entitled  to  three  terms 
within  which  to  proceed  to  trial,  the  present  application 
must  be  considered  as  too  early,  the  rule  having  been 
moved  for  in  Easter  Term.  He  cited  Harle  v.  WiUon  {a) 
the  marginal  note  of  which  was,  "  The  issue  in  a  country 
cause  ordered  to  be  tried  before  the  sheriff  was  joined  on 


(0)  Ante,  Vpl.  9,  p.  6^8. 
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tbe  9th  of  Aiigust,  but  the  plaintiff  did  not  give  notice  of  1837* 
trial ;  a  raofion  for  judgment  as  in  case  of  a  nonsuit  in 
Hilary  Term  following,  wae  held  to  be  premature."  In 
Bidierworih  y.  Crabiree{a\  the  marginal  note  was^  **  Where 
issue  was  joined  in  a  country  cause,  before  the  sheriff,  in 
June,  and  no  notice  of  trial  was  given ;  held,  that  a  motion 
for  judgnlent  as  in  case  qf  a  nonsuit,  in  Michaelmas 
Term,  was  too  early,  though  two  Court  days  had  passed.** 
The  fact  of  an  order  having  been  obtained  by  the  plaintiff 
to  try  the  cause  before  the  under-sheriff  could  not  inter- 
fere with  the  plaintiff's  right  in  respect  of  the  time  allowed 
him  for  proceeding  to  trial.  In  Wright  v.  Skinner  (b),  it 
was  stated  in  the  marginal  note  that  ''  where  a  defendant 
obtains  an  order  for  trial  before  the  sheriff,  under  the 
Writ  of  Trial  Act,  a^udge  has  no  power  to  impose  terms 
ulpoil  the  plaintiff,  against  his  consent,  as  to  the  iime^  of 
trial.'^  It  was  quite  clear,  consequently,  that  the  mere 
obtaining  the  order  for  the  writ  at  trial  did  not  compel  the 
plaintiff  to  proceed  to  trial  any  earlier  than  he  would  have 
been  bou6d  if  no  such  order  had  been  made. 

George^  in  support  of  the  rule,  contended  that  the  j^re- 
sent  case  was  distinguishable  frota  the  last  one  cited^  inas- 
much as  there  the  order  was  obtained  by  tlie  defendant  ^ 
whereas  here  the  order  had  been  obtained  by  the  plaintiff. 
He  having  therefore  thought  it  right  to  take  such  a  step 
in  the  cause  as  would  enaide  him  to  proceed  suoner  to 
trial  than  if  he  bad  left  the  cause  to  take  its  ordinary 
course,  he  had  no  right  to  allow  a  number  of  Court  days 
to  pass- without  taking  the  cause  down  to  triaL 

Cur.  adv.  valt 
Williams,  J. — I  cannot  distinguish  this  case  from  that 

(a)  Ant^  Vol.  d,  p.  184.         (ft)  Aate>  Vol.  4,  p.  727. 
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of  Pox  V.  M*Cuttoeh  (a),  in  which  it  was  held  by  Mr.  J. 
Patiesan,  after  conferring  with  the  other  Judges,  that  a 
motion  for  judgment  as  in  case  of  a  nonsuit,  under  similar 
circumstances,  was  too  early.  I  think  the  present  rule 
must  be  discharged  without  costs. 


Rule  discharged,  without  costs. 


(a)  Post,  infnu 


When  Sim 
U  joined  in  a 
London  came 
in  Trinity  vaca- 
tion,  and  no 
notice  of  trial 
given,  it  ii  too 
etrijf  to  move 
lor  judgment 
as  in  case  of 
a  nontnit,  in 
the  following 
Hilary  Term, 
altlioogh  an 
order  bad  liecn 
obtained  for 
trying  before 
tbeibevilL 


Fox  0.  M'CULLOCH. 

.UEATON  »hevreA  cause  against  a  rule  nisi  obtained  by 
Chilton  for  judgment  as  in  case  of  a  nonsuit.  Issue  had 
been  joined  on  the  8th  August,  and  no  notice  of  trial  was 
given.  On  the  S5th  October  a  Judge's  order  was  ob- 
tained by  the  plaintiff  to  try  the  cause  before  the  under- 
sheriff.  In  Hilary  Term,  the  defendant  obtained  the  pre- 
sent rule.  It  was  a  London  cause.  It  was  now  contended, 
on  the  authority  of  fVingrove  y.  Hodton  (a),  that  the  ap- 
plication was  too  early.  The  marginal  note  in  that  case 
was,  ''  Where  the  issue  was  dated  in  July,  and  no  notice 
of  trial  was  given ;  held,  that  a  motion  in  the  next  Hilary 
Term  for  judgment  as  in  case  of  a  nonsuit,  was  too  early.** 
That  case  was  precisely  in  point. 

Chilton,  in  support  of  the  rule,  contended  that  under 
the  old  practice,  the  issue  in  thi^  case  being  made  up  In 
the  yacation,  would  be  considered  as  one  of  Trinity  Term, 
and  as  the  Uniformity  of  Process  Act  had  made  no  differ- 
ence in  the  practice  upon  that  point,  the  present  rule 
could  not  be  considered  as  too  early. 


(a)  Ante,  Vol.  2,  p.  379. 
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PattbsoNi  J. — I  understand  the  Court  of  Exchequer 
has  the  present  question  under  consideration.  I  shall 
await  their  determination. 

Cur.  adv.  Tult. 

WxiiLiAMs>  J.  (May  the  Snd).-— My  brother  PMeson,  in 
this  case,  heard  the  arguments  last  Term*  He  has  consi- 
dered it,  and  conferred  with  tho  other  Judges,  and  he  is  of 
opinion,  that  notwithstanding  the  bte  statute,  where  issue 
is  joined  on  the  8th  August,  and  no  notice  of  trial  i* 
given,  it  is  too  early  to  move  for  judgment  as  in  case  of  a 
nonsuit  in  Hilary  Term  following.  The  present  rule 
must  therefore  be  discharged,  but  without  costs,  as  there 
appears  to  have  been  some  doubt  upon  the  subject. 

Rule  discharged,  without  costs. 


RioBY  and  Others  v^  Walthew. 

KjROMPTON  shewed  cause  against  a  rule  obtained  by  A  witneu,  who 

Alexander^  for  setting  aside  the  writ  of  inquiry  in  this  the  deed  of  the 

case,  on  the  ground  of  the  improper  rejection  of  evidence  BuUdUog'so- 

by  the  under-sheriff.    It  was  an  action  of  debt  on  a  bond,  ciety,  and  ob- 

«  1      •        i         1  /«%        •  1  Unned  A  thmre, 

brought  by  the  plaintiffs,  who  were'  the  surviving  trustees  by  which  he 
of  the  Liverpool  Building  Society,  against  the  defendant,  inlufl!ndt,it 
who  was  surety  for  a  person  named  Ford,  who  had  become  "®*  rendered 

J  *^  '  competent  by 

a  member  of  the  society.    Breaches  were  suggested,  and  exchanging  Ua 

the  defendant  having  suffered  judgment  by  default,  a  writ  salary  from 

of  inquiry  was  directed  t9  the  sheriff  of  Lancaster  for  the  ^^^Q^it^by 

purpose  of  assessing  damages  on  the  breaches  suggested,  the  authority 

On  that  occasion,  the  plaintiffs  called  a  person  named  Mer-  or  by  reieaaing 

cer,  who  was  the  *  secretary  of  the  society.    Being  exa-  f^r  mI^.^"  * 
mined  on  the  voir  dire,  he  admitted  his  having  signed  the 
original  deed  under  which  the  society  was  formed,  and 
that  a  share  had  been  given  to  him,  instead  of  a  salary  as 
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secretary.  In  18S4,  be  stated  that  the  amount  of  his 
share  being  considered  insufficient  by  way  of  salary,  it  was 
agreed,  st  a  meeting  of  the  committee,  that  for  the  futurci 
he  should  be  remunerated  with  a  salary  of  18/L  per  annum; 
that  he  should  cease  to  be  a  member  of  the  society, 
and  his  share  cancelled ;  and  from  that  time  he  hadrecetred 
bis  salary  only.  Reference  was  then  made  to  the  ISth 
article  in  the  trust  deed,  in  which  it  was  prorided  that  all 
fines,  subscriptions,  redemptions,  and  premiums  paid  by 
idle  members  should  be  considered  as  joint  property,  and 
go  to  the  increase  of  the  general  fund«  The  present  ac- 
tion being  brought  against  the  surety  for  the  recoyery  of 
12s.  monthly  subscription  left  unpaid  by  the  pvhacipal,  it 
was  contended  that  Mercer  had  such  an  interest  in  the 
event  of  the  inquiry  as  disqualified  him  from  giving  evi- 
dence in  favour  of  the  plaintiffs.  The  under-sheriff  was 
of  opinion  in  favour  of  the  objection.  Mercer  then  exe- 
cuted a  release  of  his  salary,  and  of  all  claims  and  de- 
mands which  he  might  have  in  respect  of  it  on  the  funds 
of  the  society.  The  release  recited  his  discontinuance  as 
ft  member  of  the  society,  and  the  exchange  which  had 
been  made  between  liie  share  and  his  salary.  The  under- 
sheriff  was  of  opinion' that  this  release  did  not  remove  tlie 
incompetency  of  the  witness ;  and  as  no  other  evidence 
was  tendered  on  the  part  of  the  plaintiffs,  the  jury  found 
a  verdict  for  only  nominal  damages.  The  question  was, 
whether  the  sheriff  was  right  in  rejecting  the  evidence 
of  Mercer.  It  was  submitted  that  the  direct  interest  of 
Mercer  was  to  increase  the  amount  oF  the  verdict,  as  un- 
der the  deed  he  was  entitled  to  a  share  of  its  result  in 
common  with  the  other  members  of  the  society,  unless  his 
interest  had  been  defeatech  by  subsequently  occurring 
facts.  None  such»  however,  had  occurred  in  the  present 
case.  The  mere  agreement  to  exchange  his  share  for  a 
salary  of  IS/,  a-year  could  not  alter  the  effect  of  an  instru- 
ment under  seal    With  respect  to  the  release^  that  was 
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equally  meflfeient  for  the  purpose  intendecl,  as  it  in  no  way 
tended  to  deprive  the  witness  oF  his  interest  in  the  funds 
of  the  society.  If  it  operated  at  all,  it  operated  for  the 
benefit  of  the  witness,  because  it  tended  to  increase  the 
funds.  Besides,  it  was  a  release  the  wrong  way ;  as,  to  have 
the  operation  required,  it  ought  to  have  been  executed  by 
all  the  members  of  the  society,  as  to  his  lii^bility  under 
the  deed.  Be  cited  Wilson  and  Oihmrs  ▼.  Uirti  and 
Another  (a),  Choyne  y.  Koop${b)t  Rex 'r^  Bishop  Auek* 
lattd(c)^  Oxenden  ▼•  Palmer  ((/),  and  Toihillv.  Hooper  (e). 

R*  Alexander  and  Waison  supported  the  rule,  and  con* 
tended,  that  although  Mercer  might  originally  have  been 
iiusompetept  on  the  ground  of  interest,  as  that  fact  only 
appeared  on  the  voir  dire,  it  was  quite  competent  for  the 
witness  to  shew  on  the  voir  dire  that  he  had  freed  himself 
from  his  incompetency.  The  explanation  given  on  the  voir 
dirfe  by  the  witness  clearly  shewed  that  sufficient  had  been 
done  to  deprive  himself  of  all  interest,  as  ^ell  as  liability, 
in  respect  of  the  society's  funds.  They  cited  Radbum 
v«  Morris  (/),  GoodaUe  d.  Fowler  v.  Welford{g),  Nowell 
V.  Daties  (i),  PauU  v.  Brown  (t).  Doe  d.  Hobbs  v.  Cock^ 

ell{t). 

Cur.  a4y.  vult. 

Williams,  J. — This  was  an  application  to  set  aside  a 
writ  of  inquiry  before  the  undcr-sheriflT,  on  an  alleged 
mistake  in  point  of  law  by  the  under-sherifl  in  rejecting  the 
evidence  of  a  witness  as  incompetent.  This  inquiry  was 
against  the  surety  of  a  bond  given  to  the  trustees  of  the 

(a)  4B.&Ad.760;  IN.&M.  (/)  1  M.  &  P.  648;  4  Bing. 
742S                                                  649;  3C.&P.264. 

(6)  4.Esp.  112.  {gy  Doug.  139. 

(c)  1  Ad.  &  £1 744;  1  Mood.  (A)  5  B.  &  Ad.  368. 

&  Rcb.  286.  {i)  6  Esp.  34. 

((0  2  B.  &  Ad.  236.  {k)  4  Ad.  &  £1.  478. 

(<)  1  Mood.  &  Rob.  392. 
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Liverpool  Building  Society  when  a  person  named  Ford  be- 
came a  member  of  the  society.  It  appeared  that  the  sodety 
was  constituted  by  deed  bearing  date  December  1825.  The 
deed  was  executed  by  the  trustees,  of  whom  the  survivors 
were  the  plaintiffs  in  the  action.  It  was  also  executed  by 
every  member  of  the  society,  each  of  whom  covenanted 
to  pay  12s.  monthly  subscription,  and  this  was  to  be  paid 
until  every  member  had  taken  up  his  share  of  180L 
There  were  several  provisions  in  the  deed,  and  among 
the  rest  was  the  13th,  which  is  material  in  the  present  case. 
It  was  to  the  effect,  that  all  fines,  subscriptions,  redemp- 
tions, and  premiums  paid  by  the  members,  were  to  be  con- 
sidered joint  property,  and  were  to  go  to  the  augmentation 
of  the  general  fund,  so  that  it  appears  that  all  and  every 
member  was  interested  in  the  extent  and  amount  of  that 
which  was  declared  to  be  the  joint  property  of  the  mem- 
bers. Now,  on  the  writ  of  inquiry,  a  person  named 
Mercer  was  called  as  a  witness  for  the  plaintiffi,  an'd  it 
appears  that  Jie  was  secretary  to  the  society,  and  that 
he  was  employed  in  that  situation  at  a  certain  salary. 
On  the  voir  dire  the  question  was  asked  whether  he 
was  not  a  member  of  the  society.  He  said  that  he  had 
been,  and  it  also  appeared  that  he  had  been  by  his  signa- 
ture to  the  deed.  The  first  question  was,  whether  he, 
being  a  member,  was  interested  in  the  result  of  the  inquiry, 
as  his  evidence  might  affect  the  amount  of  the  funds  of  the 
society,  in  which  all  the  members  were  jointly  interested. 
Standing  nakedly  on  that  question,  it  seems  to  me  there  is 
no  doubt  that,  being  a  member,  he  was  interested  in  the 
result  of  the  inquiry.  But  then  it  was  contended  by  Mr. 
Alexander,  that  as  this  objection  was  raised  on  the  voir 
dire,  so  it  might  be  removed  on  the  voir  dire.  It  is  nejces- 
sary  therefore  to  see  if  any  thing  appears  on  the  notes  of 
the  under-sheriff  to  shew  that  it  was  removed.  He  then 
said  that  he  had  signed  the  deed  in  1825 ;  that  the  share 
was  given  him  instead  of  a  salary  as  secretary  ^  that  in 


BA8TBR  TERM,  7  WILL.  IV.  SSI 

1834  it  was  agreed  he  should  have,  in  future,  a  salary  of  1837* 
IS/,  a  year^  and  that  he  had  received  that  salary  since. 
Nowy  on  that  examination,  there  is  nothing  to  shew  that 
he  was  not  still  a  member  of  the  society,  and  therefore  it 
seems  to  me  that  this  consequence  follows — ^thathe  was  in* 
terested  in  the  funds  under  the  13th  rule,  which  funds  were 
to  be  affected  by  the  result  of  the  inquiry.  Then  as  to 
the  question  of  the  release  alluded  to  by  another  witness : 
it  purported  to  be  a  release  of  all  claims  and  demands  that 
Mercer  had  on  the  trustees.  It  recited  various  circum- 
stances, and  among  others  that  Mercer  had  ceased  to  be  a 
member  of  the  society.  I  cannot  consider  that  that  recital 
operated  to  make  him  cease  to  be  a  member,  and  I  do  not 
think  that  his  interest  is  extinguished ;  and  its  other  opera- 
tion in  releasing  bis  demands  for  his  salary  is,  as  was 
observed  in  argument,  a  release  the  wrong  way.  It  is  not 
a  question  whether  Mercer  has  acquitted  the  plaintiffs, 
but  whether  he  is  interested  in  the  fund  which  by  the 
deed  is  declared  to  be  for  the  benefit  of  all  the  members 
of  the  society.  I  think,  therefore,  that  the  witness  Mercer 
was  neither  set  up  on  the  voir  dire,  nor  does  the  release 
remove  the  objection  that  he  had  an  interest  to  enlarge  the 
fund.  The  under-sheriff  was  therefore  right  in  point  of 
law. 

The  rule  was  afterwards  made  absolute  on  terms. 

Rule  accordingly. 


Rex  0.  Hassell  and  Others* 

aTEER  shewed  cause  against  a  rule  nisi  obtained  by  If  an  indictment 
Heaion^  requiring  the  prosecutor  of  this  indictment  to  ^endantiU 
shew  cause  why  the  defendant  should  not  be  discharged  JJJ^owl  tato 

the  KiDi^i 
Bench  without  the  consent  of  one,  he  cannot  be  compelled  to  pay  the  coats  of  the  trial,  althoogh 
he  may  have  appeared  and  pleaded  to  the  indictment,  and  been  tried  on  iu 
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diit  of  custody  on  tbe  writ  of  atlacbtnent  ksued  against 
hiniy  for  not  paying  the  sum  of  90/.  IQf.  SdL«  being  the 
auMMiiit  of  costs  Silteiidiag  the  prosecution  of  tbe  indict* 
ment* 

H^aUm  shewed  ctfuse. 

Cur.  adv.  vult 

LiTTLEDALEi  J. — ^This  was  a  rule  calling  on  the  prose* 
tor  to  shew  cause  why  the  defendant  Sinclair  should  not 
be  discharged  out  of  custody,  as  to  the  writ  of  attach- 
ment issued  against  him  in  this  prosecution^  for  his  con- 
tempt in  not  paying  the  sum  of  90/.  10<.  2d.,  and  why  the 
prosecutor  should  not  pay  ttie  costs  of  tbe  application.  It 
appeared  that  an  indictment  had  been  found  at  the  Mid- 
dlesex Quarter  Sessions,  against  tbe  defendant  and  a  great 
many  others,  for  a  riot  and  assault.  This  indictment  was 
removed  by  certiorari  into  the  Court  of  King's  Bench, 
upon  an  aflSdavit  made  by  Rogers,  who  is  described  in  the 
affidavit  as  the  clerk  of  the  attorney  of  HasseH  and  the 
other  defendants.  On  this^occasion  there  would  of  oourse 
be  ^ven  the  usual  recognizance  under  the  statute  of  5  &  6 
W.  &  M.  c.  11,  (which  was  the  one  then  acted  upon  as  to 
the  removal  of  indictments),  by  two  bail  in  SOL  each,  and 
which  among  other  things  is  for  the  payment  of  costs. 

The  writ  of  certiorari  on  the  face  of  it  removes  the  in- 
dictment as  to  all  the  defendants,  and  the  recognizance 
is  applicable  to  all.  It  is  competent  for  one  of  several 
persons  indicted  to  issue  a  writ  of  certiorari  without  the 
concurrence  of  the  others,  and  the  indictment  is  then  re- 
moved as  to  all  the  defendants ;  but  then,  it  is  competent 
for  the  others,  if  they  wish  the  indictment  to  remain  in  the 
court  where  it  was  found,  to  apply  that  tbe  person  who 
removes  it  shall  give  security  for  costs,  so  as  to  indemnify 
those  who  object  to  its  being  removed,  or  otherwise  for  4 
procedendo  to  issue.    The  indictment  was  tried  in  the 
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Court  of  King^s  Bench,  mt  the  sittings  after  Easter  Term,        1837 
IBM,  and  the  proseeutor  proposed  that  if  the  defendants 
would  plead  guihy,  and  give  up  a  cross^indictment  which 
had  been  preferred  against  the  prosecutor,  ami  enter  into 
their  own  recognizances,  he  would  forego  the  costs  against 
such  of  thedefendantsas  should  comeinto  that  arrangement. 
This  was  agreed  to  by  several  of  the  defendants,  but  Sin* 
ckir  would  not  consent  to  the  arrangement,  and  he  was 
found  guilty  and  sentenced  to  a  month's  imprisonment;  and 
the  indictment  in  which  he  was  the  prosecutor  was  tried, 
and  the  defendants  in  that  indictment  were  acquitted.    The 
defendant  Sinclair  was  afterwards  taken  up  on  an  attach- 
ment for  non-payment  of  the  costs  in  respect  of  the  indict- 
ment in  question,  and  he  now  applied  to  be  discharged 
from  tbi^t  attachment,  on  the  ground  that  the  indictment 
was  ireipoved  at  the  costs  and  charges  of  HasseU,  and  that 
Sinclair  was  a  total  stranger  to  the  proceedingS|  and  that 
no  communication  was  made  to  him  of  Hassell's  intention 
to  obtain  the  certiorari,  and  that  the  certiorari  was  applied 
fqr  and  pbtained  without  the  knowledge,  privity,  or  con- 
sent of  Sinclair-    There  is  no  distinct  affidavit  that  be  did 
not  concur  in  applying  for  it,  though  he  appeared  and 
took  his  trial,  and  it  is  not  stated  that  he  ^Tcr  objected 
to   the  removal;   yet  he  was  compelled  to  pppear  and 
plead,  and  go  to  trial,  and  could  not  iielp  himself,  and 
could  not  have  had  a  procedendo,  if  at  all,  unless  at  a 
very  great  expense.    It  appears  to  me,  on  the  whole  of 
the  case,  that  this  indictment  must  be  taken  to  be  rer 
moved  without  the  knowledge  of  Sinclair,  and  though  the 
prosecutor  did  not  know  that  (o  be  the  case,  and  that 
therefore  he  was  entitled  to  issue  the  attachment  for  th^ 
costs,  yet  when  the  fact  is  made  to  appear  that  Sinclair 
was  ignorant  of  the  certiorari  being  applied  for,  I  think 
that  no  further  proceedings  ought  to  be  taken  upon  the 
attachment,  and  that  the  defendant  Sinclair  is  entitled  to 
be  discharged  out  of  custody.    But  th^re  is  no  ground  for 
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making  the  prosecutor  pay  the  costs  of  the  application. 
There  is  no  hardship  in  the  prosecutor  losing  this  remedy 
for  his  costs;  he  has  discharged  the  other  defendants,  and 
thereby  thrown  the  whole  cost's  on  Sinclair ;  and  though 
each  is  liahle  for  the  costs,  yet,  if  the  others  had  been 
found  guilty  they  would  probably  have  come  to  some  ar- 
rangement  to  pay  the  costs  among  them.  No  action  is 
to  be  brought  in  respect  of  Sinclair  having  been  imprisoned 
on  the  attachment. 

Rule  absolute  accordingly. 


Ifft  priBoner  U 
■npenedeftble. 
In  oonaequence 
of  th«  pUintiff 
not  durging 


CoLBRON  9.  Hall. 

mSVTT  shewed  cause  against  a  rule  nisi  obtained  by 

Knowles  for  the  discharge  of  the  defendant  out  of  the 

custody  of  the  sheriff  of  Middlesex  on  the  ground  of  the 

hfan  in  execution  plaintiff  not  having  proceeded  duly  to  charge  him  in 

in  due  uoiet  ___ 

pununnt  to        custody  pursuant  to  the  provisions  of  1  Reg.  Gen.  H.  T. 

H!^'s^WiU.4  ^  ^'^'*  ^9  ^'  ^^  (^)-  I'  ^^^  ^^  action  of  debt,  and  the 
i.  85,  the  impM    plaintiff  declared  in  Michaelmas  vacation,  on  the  27th 

of  time  if  no 

ufwertoan  November,  1834.     The  defendant  did  not  plead  in  due 

^dUehuge'  time,  and  the  plaintiff  signed  judgment  for  want  of  a  plea 

priMneTRflnai  ^"  *^®  ^^  December,  in  the  same  year,  the  Michaelmas 

Judgment  if  vacation  still  continuing.     The  plaintiff  completed  his 

complete  at  the     ,    _  o  ■  « 

timeoffigning»   judgment  by  taking  in  the  roll  in  Easter  Term  on  the  5th 

Ing'in'tbrF^    May.     Execution  was  sued  out  on  the  7th  of  that  month. 

Af  aguDft       In  Michaelmas  Term  the  present  application  was  made  for 

prifonerffSR^.     ,         ..     ,  « 

Oen.  H.  T.  the  discharge  of  the  defendant.  The  determination  of 
Bfhef  the  doe^  the  present  question  would  depend  on  the  construction 
2?^to  Jllfve^^^^  which  the  Court  should  think  it  right  to  put  on  the  words 
them  from  reck-  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  85.  There  were  four 
preTiouf  to  n      objections  to  the  present  application.     The  first  was  that 

vacation,  in 

which  final 

Judgment  if  figned,  aa  one  of  thofe  witliin  which  a  plaintiff  muf t  charge  in  ezecutioni  so  aa  to  pie* 

Tent  the  defendtot  from  becoming  f  upersedeable. 


(a)  Ante,  Vol.  1,  p.  194. 
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the  application  was  too  late.  Supposing  the  defendant  ^^^ 
not  to  have  been  charged  in  execution  in  due  time, 
that  could  only  amount  to  an  irregularity,  and  if  the 
defendant  sought  to  avail  himself  of  it,  he  ought  to  come 
within  a  reasonable  time,  according  to  the  directions  of 
1  Reg.  Gen.  H.  T.  3  Will.  4,  s.  S3  (a).  Here,  however, 
an  application  in  Michaelmas  Term  could  not  be  consi- 
dered as  sufficiently  within  a  reasonable  time.  He  cited 
Smith  T.  Sandys  (i).  Secondly,  according  to  the  lan- 
guage of  the  rule,  the  defendant  had  been  charged  in 
execution  in  due  time,  because  the  judgment  could  not 
be  considered  as  complete  until  Easter  Term,  the  roll  not 
having  been  carried  in  till  then.  The  words  of  the  rule 
were,  "  the  plaintiff  shall  proceed  to  trial,  or  final  judg- 
ment, against  a  prisoner,  within  three  terms  inclusive  after 
declaration,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  two  terms  inclusive  after  such  trial  or 
judgment,  of  which  the  term  in  or  after  which  the  trial 
was  had  shall  be  reckoned  one.'*  The  judgment  of  course 
must  mean  a  complete  judgment,  but  it  was  not  complete 
until  Easter  Term ;  and  the  admitted  facts  shewed  that  he 
had  been  charged  within  two  terms  after  such  judgment. 
He  cited  Blackburn  v.  Kymer  (c),  and  Butlers.  Bidkeley  {d). 
Thirdly,  if  the  judgment  were  to  be  considered  as  final  in 
December,  then  this  particular  case  did  not  come  within 
the  rule,  because  the  last  clause  of  it  only  applied  to  cases 
where  a  trial  had  taken  place.  Here,  however,  no  **  trial*' 
had  taken  place,  for  the  defendant  had  suffered  judgment 
by  default.  That  being  the  case,  the  plaintiff  was  entitled 
to  two  clear  terms  within  which  to  charge  the  defendant 
in  execution.  Fourthly,  it  could  not  be  said  that  the 
judgment  in  December  related  back  to  Michaelmas  Term, 
because  the  express  words  of  3  Reg.  Gen.  H.  T.  4  WilL  4, 

(a)  Ante,  Vol.  1,  p.  187.  (c)  6  Taunt.  672 ;  1  Marsh.  278. 

iff)  3  Ad.  &  El.  693.  {d)  8  Moore,  104. 
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(Pleading  Rules)  (a)  provided  that  ^'all  judgment!,  whether 
interlocutory  or  final,  shall  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in  term  or  raeationt 
when  signed  I  and  shall  not  have  relation  to  any  other  day: 
Provided  that  it  shall  be  competent  for  the  Court  or  a 
Judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc.** 
Even  therefore,  supposing  the  judgment  ought  to  be  con^ 
sidered  as  complete  in  the  month  of  December,  as  the 
day  in  December  on  which  it  was  signed 'could  only  have 
relation  to  that  day,  the  plaintiff  had  in  due  time  charged 
the  defendant  in  execution^  as  he  had  been  charged  in 
Easter  Term.  He  cited  Borer  v.  Baker  (i),  Meliau  v. 
Hewitt  (c),  Lambirth  v.  Barritigton  (d),  Heatan  v.  Wit^ 
taker  (e),  and  Smith  v.  Jefferys  (/). 

LiTTLEDALB,  J.^  Stopped  Knowles  as  to  the  first  and 
second  objections  taken  by  Butt* 

Knowles,  in  support  of  the  rule,  contended  with  respect 
to  the  third  objection,  that  when  the  rule  of  H.  T.  2  WilL  4, 
was  made,  there  could  be  no  occasion  to  introduce  the 
word  *'  trial"  into  the  latter  clause  of  the  rule,  because  at 
that  time,  if  a  judgment  were  signed  in  vacation,  it  related 
back  to  the  previous  term.  As  to  the  last  point,  the  rule 
of  H.  T.  4  Will.  4,  with  respect  to  the  doctrine  of  re- 
lation, only  contemplated  the  protection  of  purchasers 
whose  rights  were  not  to  be  affected  by  the  relation  of  a 
judgment  to  the  previous  term.  For  these  reasons  he 
submitted  that  the  present  rule  ought  to  be  made  absolute. 

LiTTLEDALE,  J. — I  will  take  time  to  look  into  the 
authorities  on  these  questions,  as  some  of  them  are  new. 

Cur.  adv.  vult. 

(fl)  Ante.  Vol.  2,  p.  313.  (<l)  2  Bingr.  N.  C.  149. 

(h)  Ante,  Vol.  2,  p.  608.  («)  4  East,  349. 

(c)  Ante,  VoL  2,  p.  71.  (/)  6  T.  R.  776. 
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LiTTLEDALB,  J. — TlYm  was  an  application  to  dischavge  1^37. 
the  defendant  out  of  custody  for  want  of  being  charged 
in  execution  in  due  time.  The  declaration  was  dated  the 
S7th  November,  1834,  and  final  judgment  in  debt  was 
signed  in  Michaelmas  Vacation,  on  the  S2nd  December, 
1834w  Judgment  was  completed  on  the  5(h  May,  1835, 
which  was  in  Easter  Term.  The  defendant  was  charged 
in  execution  in  the  same  Easter  Term,  on  the  7th  May, 
1835.  It  was  objected,  first,  that  the  defendant  came  too 
late ;  that  this  was  a  mere  irregularity,  on  which  it  be- 
hoved a  party  to  apply  promptly,  and  though  greater  in- 
dulgence  might  be  shewn  to  a  prisoner  than  other  persons, 
yet  this  was  undoubtedly  too  long  a  time.  As  to  that,  I  am 
of  opinion  that  it  is  not  an  irregularity.  It  is  a  violation 
of  a  rule  of  Court  not  to  charge  a  prisoner  in  execution  in 
the  prescribed  time,  and  it  is  a  well-known  established 
rulcj  that  a  prisoner  once  supersedeable  for  want  of  being 
charged  in  execution  on  judgment  always  continues  so. 
Tidd's  Practice  (a),  fully  explained  by  Mr.  Justice  Bayley 
in  Melton  v:  Hewitt  (ft).  The  second  objection  was,  that 
the  judgment  was  not  completed  till  Easter  Term,  1835, 
and  if  so„he  was  charged  in  execution  in  due  time;  but  I 
am  of  opinion  that  a  judgment  was  completed  in  Michael- 
mas Vacation,  1834.  Final  judgment  was  then  signed, 
and  the  plaintiff  might  then  have  waived  his  costs,  and 
sued  out  execution  immediately  for  the  debt.  The  next 
objection  was,  that  upon  the  construction  of  the  two  rules 
of  H.  T.  2  Win.  4  and  H.  T.  4  WiU.  4,  the  plaintiff  was 
in  time  in  charging  him  in  execution  in  Easter  Term,  1835. 
It  may  be  proper  to  advert  to  the  old  rule  of  H.  T.  S6  Geo. 
3.  The  language  of  that  rule  is^  **  In  all  cases  after  such 
trial  shall  be  had,  or  final  judgment  obtained  against  any 
prisoner  in  the  custody  of  the  marshal,  or  in  any  other 
gaol  or  prison,  upless  the  plaintiff  shall  cause  such  prisoner 

(a)  9th  ed.  367-  {b)  Ante,  Vol.  2,  p.  71. 

VOL.  V.  N  N  D.  P.  C, 
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to  'be  charged  in  execution  within  two  tenns  next  after 
such  trial  shall  be  had  or  final  judgment  obtained,  of  which 
two  terms,  the  term  in  which  such  trial  shall  be  had  or 
final  judgment  shall  be  obtained  shall  be  taken  to  be  one« 
in  case  no  writ  of  error  shall  be  depending,  nor  injunction 
be  obtained  for  stay  of  proceedings/*  By  the  rule  of  H.  T. 
e  Will  4  (a), ''  The  plaintifiT  shall  proceed  to  trial,  or  final 
judgment  against  a  prisoner,  within  three  terms  inclusive 
after  declaration,  and  shall  cause  the  defendant  to  be 
charged  in  execution  within  two  terms  inclusiTe  after  such 
trial  or  judgment,  of  which  the  term  in  or  after  which  the 
trial  was  had  shall  be  reckoned  one."  By  rule  of  H.  T. 
4  Will.  4  (i),  "  All  judgments,  whether  interlocutory  or 
final,  shall  be  entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed,  and 
shall  not  haye  relation  to  any  other  day."  This  is  a  jftir- 
liamentary  rule,  and  has  the  force  of  an  act  of  Parliament, 
and  shuts  out  all  relation  to  the  preceding  term ;  and  there* 
fore  a  judgment  in  Michaelmas  Vacation  cannot  be  taken 
as  a  judgment  of  Michaelmas  Term ;  and  this  judgment 
having  been  signed  in  December,  1834,  is  affected  by  it, 
and  cannot  be  taken  to  be  a  judgment  as  of  Michaelmas 
Term ;  and  then,  according  to  the  rule  of  H.  T.  9  Will.  4, 
the  plaintiff  has  two  terms  after  that  to  charge  the  defen- 
dant in  execution.  It  is  a  very  hard  case,  and  the  conse- 
quences probably  not  contemplated  when  the  rule  was 
made,  and  that  may  cause  the  Court  to  make  a  new  rule* 
This  rule,  however,  may  be  enlarged,  in  order  to  take  the 
opinion  of  the  full  Court,  if  Mr.  Knowles  thinks  proper, 
as  it  is  the  case  of  a  prisoner. 

Rule  enlarged  accordingly  (c). 

(fl)  Ante,  Vol.  1,  p.  194.  (c)  Knowlm  M  not  afterwardi 

\h)  Ante,  Vol.  2,  p.  313.  apply  to  the  fiill  Court. 
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Rex  v.  Rattislaw. 

rVADDINGTON shewed  cause  against  a  rule  which  inordetioob- 
had  been  obtained  for  quashing  a  writ  of  certiorari  for  ^  -„  not  tuffl- 
bringing  up  an  order  of  the  justices  of  Warwickshire,  ^g^^^^*^* 
which  had  been  made  by  them  at  the  Midsummer  Quarter  under  13  Geo.  2, 

c  \6f  OD  one 

Sessions,  1836,  in  the  matter  of  an  appeal  against  the  jostice  prewnt 
overseer's  accounts  of  the  parish  of  Rugby.  The  ground  making^e  " 
on  which  the  application  had  been  made  was,  that  before  ®'^*[»  •"^  . 

*^*^  ^  ^     \  another  jastice 

obtaining  the  certiorari  notice  of  an  application  for  that  of  the  same 
purpose  had  only  been  served  on  one  of  the  justices  pre-  ^^nt 
sent  at  the  sessions  when  the  appeal  was  heard,  and  to      ^^ ''  "f^  ^ 

*^*  '  necestanly  too 

another  justice  who  had  not  been  present.     On  the  18th  late  to  object 
October  the  certiorari  was  delivered  to  the  Court.     The  of  the  notice 
first  objection  to  the  certiorari  was,  that  the  13th  Geo.  2,  uth^'tUT^' 
c.  18,  8.  6,  had  not  been  complied  with  in  serving  two  of  consequence 

,        .  .  .  may  be,  that  if 

the  justices  who  had  made  the  order  with  notices  of  the  the  writ  be 
application.     Sufficient  notice,  however,  had  been  given  be  tooVte  to 
by  serving  two  justices  of  the  county,  because  the  or-  ■««<>"ta  fresh 
der  was  made  by  the  justices  of  the  county.     The  mere      itiscom- 

^  •        .  •  petent  for  the 

fact  of  one  of  the  justices  served  being  present  or  absent  pardesinan 
at  the  time  of  making  the  order,  must  be  immaterial*  '^^^  ^tke  t? 
But  if  the  notice  were  insufficient,  it  was  too  late  to  take  J"»^|<**  p«^io«M 

to  obtaining  a 

the  objection  now,  as  it  should  have  been  taken  when  the  certiorari, 
rule  nisi  for  the  certiorari  was  granted.  If  the  present 
rule  were  made  absolute,  great  injustice  would  be  wrought/ 
for  in  consequence  of  the  delay  in  applying  to  set  aside 
this  writ,  the  six  months  within  which  a  writ  of  certiorari 
must  be  sued  out  would  have  elapsed,  and  thus  the  parties 
would  be  prevented  from  having  the  question  tried,  if  the 
Court  should  be  of  opinion  that  the  writ  ought  to  be 
quashed.     But  another  objection  might  be  taken  to  this 

■ 

application,  which  was,  that  it  did  not  appear  the  persons 
making  it'  were  interested  in  the  matter  of  the  appeal. 
He  cited  Daniel  v.  Phillips  (a). 

(a)  4  T.  R.  499. 

V  V  2 
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1837*  Miller  and  Daniel  supported  the  rule,  and  contended 

Rex         ^^^^  ^^^  words  of  the  13  Geo.  2,  being  imperative  as  to 
V*  serving  two  of  the  justices  who  had  made  the  order,  it  was 

clear  that  the  provisions  of  the  act  hud  not  been  complied 
with,  since  it  could  not  be  said  that  the  order  had  been 
made  by  the  justice  who  was  absent  at  the  time  of  making 
it.  The  case  of  Rex  v.  The  Justices  of  Sussex  (a),  was 
in  point  to  shew  that  the  provisions  of  the  act  must  be 
strictly  complied  with.  With  respect  to  taking  the  ob- 
jection at  the  time  when  the  rule  nisi  for  the  certiorari  was 
discussed,  there  was  nothing  to  shew  that  any  rule  nisi 
had  been  obtained  previous  to  issuing  the  writ.  As  to 
the  application  being  late,  they  cited  Rex  v.  Wakefield  {Jb)^ 
Rex  V.  Justices  of  Kent  (c),  and  Rex  v.  Nicholls  (d)l 
Lastly,  with  regard  to  who  the  persons  were  at  whose  in- 
stance the  application  was  made,  the  case  of  Daniel  v. 
Phillips  did  not  apply,  as  in  the  present  instance  the  per* 
sons  making  it  were  those  interested  in  the  event  of  the 
appeal. 

Cur.  adv.  vult. 

Patteson,  J.,  this  term  (April  26)  gave  judgment. — 
This  was  a  case  argued  last  term  on  a  rule  to  shew  cause 
why  a  certiorari  should  not  be  quashed.  The  certiorari 
was  to  remove  an  order  of  quarter  sessions.  The  writ  had 
been  issued,  and  the  motion  for  quashing  it  was  made  on 
the  ground  that  the  original  notice  of  the  application  for 
the  certiorari  was  incorrect,  as  it  had  been  wrongly 
served.  The  notice  had  been  served  on  one  of  the  jus- 
tices who  was  present  at  the  hearing  of  the  case  by  the 
Court  of  Quarter  Sessions,  and  on  another  justice  who  was 
not  present.  Now,  the  statute  13  Geo.  2,  c.  Id,  provides 
that  no  writ  of  certiorari  shall  be  granted  unless  it  be  duly 


(a)  1  M.  &  Sel.  631.  (c)  3  Bam.  &  Ad.  250. 

(b)  1  Burr.  488.  (<0  6  T.  R.  281,  n. 
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averred  on  oath  that  the  said  party  or  parties  suing  forth  1837' 
the  same  hath  or  have  given  six  days  notice  thereof  in 
writing  to  the  justice  or  justices,  or  to  two  of  them,  by 
and  before  whom  such  condition,  judgment,  order,  or  other 
awardings  shall  be  so  had  or  made,  to  the  end  that  such 
justice  or  justices,  or  the  parties  therein  concerned,  may 
shew  cause,  if  he  or  they  shall  so  think  fit,  against  the 
issuing  or  quashing  such  certiorari.  The  contention  on 
this  rule  was,  whether  the  notice  had  been  sufficiently 
served  within  the  meaning  of  that  act«  Mr.  Waddington 
argued  that  it  had  been ;  and  was  obliged  to  contend  that 
it  would  have  been  sufficient  to  have  served  it  on  any  two 
justices  of  the  county.  That  is  a  very  strong  proposition. 
I  have  not  been  able  to  find  any  authority*  on  the  point ; 
yet,  I  am  satisfied  that  the  meaning  of  the  act  is,  that  the 
service  should  be  on  two  of  the  justices  by  whom  the  order 
was  made,  and  who  were  present  at  the  time.  In  this 
case,  one  of  those  served  was  not  present,  and  therefore  I 
think  the  service  was  bad.  There  were  several  other  ob« 
jections  argued,  which  it  is  not  necessary  to  determine,  as 
the  rule  must  be  made  absolute  on  this  point.  There  was 
one  objection  made  to  the  present  rule,  that  at  all  events 
it  was  now  too  late  to  make  this  objection  to  the  service  of 
the  notice.  On  the  other  hand*,  the  case  of  Rex  v.  Ni- 
choUi  was  cited,  and  on  the  authority  of  that  case  (without 
deciding  that  in  all  cases  such  a  motion  may  be  made  after, 
any  lapse  of  time,)  I  think  this  motion  was  not  too  late. 
In  that  case  a  rule  nisi  for  a  certiorari  was  obtained  in 
Hilary  Term,  no  notice  having  been  given  to  the  parties 
before  obtaining  the  rule.  The  rule  was  obtained  on  the 
3rd  February,  was  served  and  made  absolute  on  the  10th, 
no  cause  being  shewn  ;  so  that  more  than  six  days  elapsed 
between  the  time  of  moving  for  the  rule  and  making  it 
absolute.  In  Easter  Term  following  a  motion  was  made 
to  quash  the  certiorari,  but  the  Court  said  the  practice  had 
been  to  give  the  notice  before  moving  for  the  rule  nisi. 
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Rfix 
Rattmlaw. 


Now,  though  it  does  not  appear  from  the  report  of  the 
case,  that  the  objection  of  the  motion  having  been  made 
too  late  was  made,  yet  is  clear  that  it  must  have  been,  and 
the  Court  said  that  the  rule  nisi  was  not  notice  to  the 
justices,  and  then  quashed  the  certiorari.  That  case, 
therefore,  is  directly  in  point,  and  this  rule  must  be  made 
absolute.  There  was  another  objection  made  that  it  was 
not  competent  to  the  respondents  in  the  appeal  to  object 
to  the  sufficiency  of  the  notices  to  the  justices.  But  I 
cannot  tell  but  that  they  (the  justices)  may  be  injured,  and 

4 

may  have  wished  to  support  their  own  order.  However, 
the  objection  being  brought  under  the  notice  of  the  Court, 
I  am  bound  to  deal  with  it. 

Rule  absolute. 


A  declaration 
by  the  defen- 
dant, that  he 
will  keep  out 
of  the  way  to 
AToid  being 
aenred,  does 
not  waive  the 
necessity  of 
complying  with 
the  practice  of 
makrng  three 
calls,  &c.  in 
order  to  obtain 
A  distringas. 


Clayton  v.  Marsham. 

JuLELPS  applied  for  leave  to  sue  out  a  writ  of  distringas 
against  the  defendant,  with  the  view  of  compelling  him 
to  enter  an  appearance.  The  affidavits  with  which  he 
was  furnished  did  not  shew  that  the  usual  course  of  prac- 
tice had  been  adopted,  which  the  courts  bad  recognised 
as  the  general  practice  in  such  cases.  They  only  stated 
that  two  calls  had  been  made  at  the  defendant's  residence, 
instead  of  three.  A  copy  of  the  v^it  of  summons  was  left 
at  the  second  call.  It  was,  however,  sworn  that  the  de- 
fendant, speaking  of  the  present  action,  had  said  he  would 
take  very  good  care  he  should  not  be  served  with  any 
writ.  Under  these  circumstances,  it  was  suggested  that, 
as  the  principle  on  which  this  writ  was  granted  was  the 
ftct  of  the  defendant  keeping  out  of  the  way  to  avoid  be* 
ing  served,  that  was  sufficiently  clear  from  the  declaration, 
which  the  defendant  was  sworn  to  have  made,  as  to  avoid- 
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ing  service.    The  cases  of  HiU  v.  Moule  (a),  White  v.        WS7. 
Western  (6),  and  Hickman  v.  Dallimore  (c\  were  cited.         clattoh 


W1LLIAICS9  J. — There  is  no  reason  why  a  third  call 
should  not  hare  been  made  in  this  case,  according  to  the 
ordinary  practice,  and  the  copy  of  the  writ  left  at  that 
time.     I  think  the  plaintiff  is  not  entitled  to  his  writ. 

Rule  refused. 

(tf)  Ante,  Vol.  2,  p.  10;  1  Cr.         (ft)  Ante,  Vol.2,  p. 46 1. 
Se  Mee.  617;  3  Tyr.  162,  n.  (c)  Ante,  Vol.  4,  p.  278. 


Marsbam. 


Carbw  v.  Winslow- 
jR.  ALEXANDER  moved  to  make  a  rule  absolute  on  ^^  *•  •  »oflclciic 

aerrice  of  a  rule 

affidavit  of  service.    It  was  a  rule  to  compute  principal  to  compute,  if 
and  interest  on  a  bill  of  exchange.    The  peculiarity  in  chambenoftbe 
the  case  was,  the  special  nature  of  the  service  disclosed  ^!^JS^n  r«du** 
by  the  affidavit  on  which  the  application  was  founded,  dent  there  states 

^  '^'^  bis  having 

The  deponent  swore,  that  he  had  taken  the  rule  nisi  to  tnnsmitted  it 
the  chambers  of  the  defendant,  and  finding  no  one  there^  ^  ^ 
put  it  into  the  letter-box.  The  deponent  called  the  next 
day,  and  on  making  inquiries  of  a  person  resident  in  the 
chambers,  he  informed  him  that  lie  had  found  the  rule  in 
the  box,  and  had  sent  it  to  the  defendant.  It  was  con- 
tended that  this  ought  to  be  considered  a  sufficient  service 
of  such  a  rule. 

WiluAMs,  J. — K  think  the  service  is  sufficient  to  entitle 
you  to  make  the  rule  absolute. 

Rule  absolute. 
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Under  ipecUl 
drcumstancet, 
the  Court  will 
allow  a  writ  of 
distringas,  to 
compel  an  ap- 
pearance, to  be 
issued  agdnst 
a  defendant, 
although  his 
residence  can- 
not be  dis- 
covered, the 
usual  serrice 
ol  the  writ  of 
summons  by 
calls  and  ap- 
pointments 
having  been 
eflfected  at  his 
two  last  known 
places  of  abode, 
and  on  an  agent 
for  the  reodpt 
of  his  rents, 
who  stated  him- 
self to  be  in 
communication 
with  his  prin- 
dpaL 


Grindlet  V.  Thorn. 

%^ HILTON  applied  for  leave  to  issue  a  distringas  in 
order  to  compel  an  appearance.  It  was  an  action  to  re- 
cover compensation  in  damages  for  criminal  conversation 
with  the  plaintiff's  wife.  At  the  time  that  the  connexion 
took  place,  the  defendant  was  living  in  the  house  of 
the  plaintiff.  He  subsequently  eloped  thence  with  the 
plaintiff's  wife>  and  went  to  reside  for  a  short  time  in 
lodgings,  whence  he  had  removed,  and  his  residence  had 
never  been  discovered  since.  Inquiries  had  been  made  at 
those  loi^ings,  but  no  trace  of  him  could  be  found.  He 
was  afterwards  advertised  in  several  newspapers,  and  va- 
rious other  endeavours  were  made  in  order  to  discover  him, 
but  unsuccessfully.  It  was  afterwards,  however,  ascertained 
that  a  person  named  Lee  was  in  the  receipt  of  certain  rents 
belonging  to  the  defendant,  and  accordingly  application 
was  made  to  him  to  gain  some  information  with  respect  to 
bis  employer.  That  person  refused  to  state  where  his  em- 
ployer was,  but  offered  to  send  to  him  any  thing  which 
might  be  left.  Under  these  circumstances,  an  application 
was  made  in  last  Hilary  Term  to  be  allowed  to  serve  the 
writ  of  summons  on  Lee,  or  else  for  a  distringas.  Mr.  J. 
Paiteson  (a),  however,  refused  to  grant  the  application. 
Since  then,  three  calls  had  been  made  on  Lee,  and  a  copy 
of  a  summons  left  at  his  house.  A  similar  course  had 
been  adopted  at  the  defendant's  lodgings,  to  which  he  had 
gone  after  leaving  the  plaintiff's  house,  and  also  at  the 
plaintiff's  house,  that  having  been  the  last  place  of  |ibode 
at  which  he  had  been  seen.  The  affidavits  on  which  the 
application  was  founded,  also  stated  that  it  was  beUeved 
the  defendant  was  keeping  out  of  the  way  to  avoid  the 
service  of  process.    Under  these  circumstances,  it  was 


(a)  Ante,  p.  383. 
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submitted  that  the  provisions  of  sect.  3  of  2  &  3  Will.  4, 
c.  39,  were  sufficiently  complied  with,  so  as  to  entitle  the 
plaintiff  to  a  distringas.  All  that  that  section  required 
waS|  that  it  should  be  shewn  that  the  defendant  has  not, 
according  to  the  exigency  of  the  writ,  **  appeared  to  the 
action,  and  cannot  be  compelled  so  to  do  without  some 
more  efficacious  process." 

Coleridge,  J. — The  difficulty  I  feel  is,  that  it  may  be 
unjust  to  the  defendant  to  grant  this  application,  as  he 
may  have  been  abroad  previous  to  the  commencement  of 
the  action. 

Chilton  cited  the  case  of  Moan  v.  Thynne  (a),  where  the 
Court  allowed  a  distringas  to  issue  against  a  defendant, 
though  he  had  not  been  served  with  the  writ,  it  appearing 
that  he  had  gone  abroad  in  order  to  avoid  his  creditors, 
and  had  left  servants  at  his  house  in  town.  The  object 
which  the  plaintiff  had  in  the  present  case  was  to  obtain  a 
verdict  against  the  defendant,  with  the  ultimate  view  of 
procuring  a  divorce.  Proceedings  to  outlawry  would  con- 
sequently be  of  no  avail.  Under  these  circumstances,  it 
was  hoped,  that  the  plaintiff  had  brought  himself  within 
the  terms  of  the  statute,  by  making  out  a  case  which  would 
induce  the  Court  to  exercise  its  discretion  in  granting  leave 
to  the  plaintiff  to  issue  a  writ  of  distringas. 

Coleridge,  J. — ^You  may  take  your  writ. 

Writ  granted. 

(a)  Ante,  Vol.  3,  p.  153. 
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In  an  Applica- 
tion to  stay 
proceedings  on 
the  bail-bond, 
the  aiBdavit  of 
meritSi  if  made 
by  an  attorneyi 
must  describe 
him  at  the 
attorney  to  the 
defendant;  and 
it  ii  not  suf- 
ficient to  shew 
by  other  affi- 
daWts  that 
there  b  an  at- 
torney of  the 
same  Cburisdan 
and  surname 
residing  at  the 
same  place  as 
that  of  which 
the  deponent 
describes  liim- 
seU: 


BONNEFOR  V,  RVSSEL. 

jtfARSTOW  shewed  cause  against  a  rule  nisi  obtained 
by  Humfrey,  for  staying  proceedings' on  the  bail-bond  on 
payment  of  costs.  He  objected  to  the  affidavit  of  merits, 
on  the  ground  of  the  insufficient  description  given  pf  him- 
self by  the  deponent,  who  made  the  affidavit.  He  de- 
scribed himself  as  '*  William  Russel^  of  No.  7,  Norfolk- 
street,  Strand,  gentleman."  It  did  not  therefore  appear, 
that  though  he  might  be  an  attorney,  he  was  the  attorney 
of  the  defendant  in  the  action.  Unless  he  was,  there  was 
nothing  to  shew  such  a  connexion  between  him  and  the 
cause  as  would  enable  him  to  know  whether  the  defendant 
had  or  had  not  a  defence  on  the  merits.  It  jras  true 
that  one  affidavit,  on  which  the  application  waa  founded, 
described  the  deponent  as  "  Clerk  to  Howard  &  Russel, 
of  No.  7,  Norfolk-street,  Strand,  attornies  for  the  defen- 
dant.** Another  affidavit  also  shewed  that  William  Rua« 
sell  who  resided  at  the  same  place,  had  acted  as  attorney 
for  the  defendant  These  statements,  however,  he  con« 
tended,  could  not  be  used  for  the  purpose  of  making  out 
that  which  ought  properly  to  have  been  stated  in  the  affi- 
davit of  merits.  He  cited  Morris  v.  Hunt  (a),  the  mar- 
ginal note  of  which  was,  "  Affidavits  of  merits  must  ap- 
pear to  have  been  made  by  the  defendant  or  his  attorney 
or  agent.'* 


Humfretff  in  support  of  the  rule,  submitted  that  the 
affidavits  on  which  he  had  obtained  the  rule  sufficiendy 
disclosed  the  fact,  that  the  person  making  the  affidavit  was 
the  attorney  for  the  defendant.  The  only  object  which 
the  Court  had  in  requiring  such  a  description  of  the 


(a)  1  Chit.  Rep.  97. 
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deponent  in  the  affidavit*  was  to  ascertain  that  the  1837. 
person  who  swore  to  merits  was  sofficiently  acquainted 
with  the  case  to  have  a  competent  knowledge^  whether 
the  defendant  had  merits  or  not.  That  object  was  suffi- 
ciently obtained  if  such  affidavits  were  laid  before  the 
Court  as  shewed  the  person  making  the  affidavit  to  have  a 
competent  knowledge  of  the  merits. 

CoLERiDGB,  J. — ^Nothing  which  appears  in  these  affi* 
davits  is  inconsistent  with  the  supposition  that  there  is 
another  person  of  the  same  christian  and  surname  resident 
at  No.  7,  Norfolk-street^  but  who  is  not  the  defendant's 
attorney.  Affidavits  should  conform  strictly  to  what  the 
practice  of  the  Court  requires.  The  present  rule  must 
therefore  be  discharged. 

Rule  discharged. 


Lambert  and  Another  v.  Cooper  and  Others. 
JL  HIS  was  an  interpleader  rule,  obtained  under  1  &  S  On  »  appUca- 

XKT'U  A         ICQ         t  tlon  under  the 

Will.  %  C.  5o,  8.  J .  flrtt  tectJon  of 

the  Interplesder 
Act,  if  the 

Addison,  on  the  part  of  the  plaintiffs,  stated  that  the  cutn^nt  does 

•  ,  not  appear,  the 

claimant  did  not  appear.    It  was  an  action  brought  by  Court  wiu  not 
the  assignees  of  a»  person  named  Walker,  a  bankrupt,  to  ^7  the  costs 
and  the  facts  out  of  which  the  present  application  had  ^L'l^ourt^or' 
arisen  were  these.    A  quantity  of  doth  had  been  sold  by  ^iich  cosu  to  be 

,         ,      paid  out  of  the 

Walker,  through  the  agency  of  a  factor  named  Wise,  in  fond  in  dilute. 
the  name  of  the  latter,  to  the  defendants.  Walker  then 
became  bankrupt.  The  present  action  was  brought 
by  the  assignees  against  the  defendants.  A  claim  was 
made  after  action  and  before  plea  on  the  part  of  the  as- 
signees of  Wise,  who  had  also  become  bankrupt.  The 
defendants  did  not  dispute  their  liability  to  pay  one  or 
other  of  the  parties  claiming  the  property,  and  therefore 
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they  applied  to  the  Court  for  the  usual  rule  under  the  first 
section  of  the  Interpleader  Act.  As  the  claimant  did  not 
appear^  the  mode  in  which  the  rule  must  be  disposed  of 
would  be,  that  the  claim  of  the  third  party  should  be 
barred,  proceedings  in  the  action  stayed  on  payment  of  debt 
and  costs,  each  party  paying  his  own  costs  of  appearing 
on  the  rule.  It  was  a  matter  of  doubt^  whether  the  Court 
had  power  to  order  the  claimant,  who  did  not  appear,  to 
pay  the  costs  of  those  parties  who  had  come  before  the 
Court  upon  the  rule.  By  the  third  section  of  the  act  it 
was  provided  "  that,  if  such  third  party  shall  not  appear 
upon  such  rule  or  order,  to  maintain  or  relinquish  his 
claim,  being  duly  served  therewith,  or  shall  neglect  or 
refuse  to  comply  with  any  rule  or  ord^r  to  be  made  after 
appearance,  it  shall  be  lawful  for  the  Court  or  Judge  to 
declare  such  third  party,  and  all  persons  claiming  by, 
from,  or  under  him,  to  be  for  ever  barred  from  prosecut- 
ing his  claim  against  the  original  defendant,  his  executors 
or  administrators ;  saving  nevertheless  the  right  or  claim 
of  such  third  party  against  the  plaintiff;  and  thereupon  to 
make  such  order  between  such  defendant  and  the  plain- 
tiff, as  to  costs  and  other  matters,  as  may  appear  just 
and  reasonable."  It  would  seem,  therefore,  that  if  the 
claimant  did  not  appear,  the  Court  had  no  power  to  award 
costs  as  against  him,  the  only  case  with  respect  to  costs 
contemplated  by  that  section  being  Us  between  the  de- 
fendant and  the  plaintiff.  The  case  was  difierent  from 
that,  in  which  the  application  was  made  under  the  sixth 
section  of  the  act,  for  there,  it  was  provided  that  **  the 
costs  of  all  such  proceedings  shall  be  in  the  discretion  of 
the  Court.*'  The  most  correct  course,  therefore,  would 
be,  that  each  party  should  pay  his  own  costs. 

Swann,  who  appeared  for  the  defendant,  submitted  that 
the  funds  in  the  hands  of  the  defendant  ought  to  be  made 
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available  for  the  payment  of  the  costs  incurred  by  his         1837. 
client  in  applying  to  the  Court.     The  defendant,  being  a      i^j^ubekv 
mere  stakeholder,  and  claiming  no  interest  whateyer  in  «• 

COOPSK* 

the  matter  disputed,  ought  surely  to  have  the  costs  of 
applying  to  the  Court  with  respect  to  the  matter  so  dis- 
puted. He  cited  Cotter  y.  The  Bank  of  England  (a), 
Parker  ▼•  lAnnett  (b),  Duear  y.  Mackintosh  (c),  and 
Scales  Y.  Sargeson  (d). 

Williams,  J. — All  the  facts  are  agreed  upon  in  this 
case,  and  the  principle  also,  with  this  exception,  that  the 
applicant  claims  to  have  the  costs  of  this  rule  paid  out  of 
the  fund  in  dispute.  The  applicant,  however,  has  over- 
looked the  beneficial  situation  in  which  he  is  placed  by  the 
Interpleader  Act.  If  tbat  act  had  not  been  passed,  both 
the  present  plaintiff  and  the  person  who  has  made  the  claim 
nkight  have  proceeded  against  him,  and  he  would  have 
bad  no  relief  except  by  the  expensive  inode  of  proceeding 
in  equity.  Now,  although  he  has  done  nothing  wrong, 
he  is  relieved  by  this  summary  and  cheap  application. 
He  has,  therefore,  a  great  benefit  conferred  on  him.  But 
why  is  the  fund  in  dispute  to  be  diminished  ?  what  harm 
has  the  original  vendor  of  these  goods  done?  If  there 
is  any  delinquent,  it  is  the  person  who  has  put  forth  an 
idle  claim ;  but  he  is  not  before  the  Court,  and  it  may  be 
doubtful  if  the  Court  can  award  costs  against  him.  If  he 
were  here  I  would  undoubtedly,  if  I  had  power,  allow  the 
costs  against  him.  There  can,  consequently,  be  no  costs 
allowed  to  the  applicant  out  of  the  fund  in  dispute.  If  a 
fresh  application  is  made  to  the  Court,  to  order  the  per- 
son who  made  the  claim  to  pay  the  costs  of  this  rule,  as 
to  the  power  to  do  which  I  give  no  opinion,  that  question 

(fl)  Ante,  Vol.  2,  p.  728.  (c)  Ante,  Vol.  2,  p.  730. 

(h)  lb.  p.  562.  {d)  Ante,  Vol.  4,  p.  231. 
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may  then  be  discussed.  The  rule  must  be  that  the 
claimant  be  barred  of  his  claim,  and  that  the  action  be 
stayed  on  payment  of  the  debt  and  the  costs  of  the  action : 
each  party  paying  his  own  costs  on  this  rule. . 

Rule  accordingly. 


Tobring  a  ptrty 
into  contempt 
Ibr  non-pay- 
ment of  OOiti, 
punuant  to  the 
Matter*!  allo- 
catur, a  copy  of 
the  role  and 
allocatur  muit 
be  left  with  the 
defendant. 


D  ALTON  9.  Tucker. 

JdERE  applied  for  an  attachment  against  the  defendant 
for  non-payment  of  costs  pursuant  to  the  Master's  alloca- 
tur. The  difficulty  in  the  case  was,  that  although  the 
service  was  regular  in  other  respects,  the  person  effecting 
the  service  had  omitted  to  leave  a  copy  of  the  rule  with 
the  defendant.  Shewing  the  original,  and  making  the  de- 
mand however,  must  have  brought  the  contents  both  of 
the  rule  and  allocatur  to  the  mind  of  the  defendant,  and  his 
disobedience  to  it  therefore  amounted  to  a  contempt. 
Leaving  a  copy  with  the  defendant  could  not  be  of  any 
advantage  to  him. 

Williams,  J. — That  is  not  sufficient ;  in  order  to  bring 
the  party  into  contempt,  a  copy  must  be  left. 

Rule  refused. 


Powell  r.  Duncan. 

A  HESIGER  moved  to  make  a  rule  absolute  on  affidavit 
of  service,  no  cause  being  shewn.  It  was  a  rule  nisi  call- 
ing on  the  plaintiff  to  shew  cause  why  the  defendant  should 
not  be  at  liberty  to  plead  the  plaintiff's  coverture  puis 
darrein  continuance.  It  was  an  action  on  the  case  for 
darkening  ancient  windows  of  the  plaintiff.    The  defend- 

tlian  eight  dayi 

before  die  time  of  pleading,  the  Court  will  not,  without  consent,  introduce  into  the  rule  the  term 

that  the  aflldavit  of  veriacation  required  by  2  Reg.  Gen.  H.  T.  4  Will.  4,  shall  be  dispensed  with. 


When  a  rule 
nisi  has  been 
obtained  for 
leave  to  plead 
oorerture  puis 
darrein  con- 
tinuance, the 
ground  of  the 
plea  having 
arisen  more 
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ant  pleaded  Not  guilty,  and  notice  of  trial  was  given  for        1837* 
the  sittings  after  last  Hilary  Term.    The  cause,  howeveri       _   ' 
had  not  yet  been  tried.    A  few  days  antecedent  to  the  ** 

82nd  April,  it  being  rumoured  that  the  plaintiff  had  mar- 
ried, the  present  rule  was  obtained  on  that  day.  It  had 
previously  been  ascertained  that  a  marriage  did  take  place 
between  her  and  a  man  named  Bush,  on  the  3rd  of  the 
same  month.  This  application  was  rendered  necessary  by 
a  proviso  introduced  by  2  Reg.  Gen.  H.  T.  4  Will.  4,  (a) 
(Pleading  Rules).  This  rule,  after  generally  abolishing 
the  entering  of  continuances,  provided  '*  that  in  all  cases 
in  which  a  plea  puis  darrein  continuance  is  now  by  law 
pleadable  in  banc,  or  at  nisi  prius,  the  same*defence  may 
be  pleaded,  with  an  allegation  that  the  matter  arose,  after 
the  last  pleading,  or  the  issuing  of  the  jury  process,  as  the 
case  may  be."  It  then  provided  still  further,  "  that  no 
such  plea  shall  be  allowed  unless  accompanied  by  an  affi- 
davit that  the  matter  thereof  arose  within  eight  days  next 
before  the  pleading  of  such  pleas,  or  unless  the  Court  or 
a  Judge  shall  otherwise  order."  The  present  application 
therefore  was  made  to  be  allowed  to  plead  the  coverture 
as  before  mentioned.  No  cause  was  shewn  against  the 
rule,  and  it  was  now  sought  to  introduce  the  term  of  dis- 
pensing with  the  affidavit  that  the  ground  of  the  plea  arose 
within  eight  days  before  the  pleading  of  the  plea.  The 
rule,  in  its  present  form,  was  merely  to  be  allowed  to  plead 
it,  notwithstanding  it  had  arisen  more  than  eight  days 
before  the  plea  was  pleaded. 

Williams,  J. — ^That  term  cannot  be  introduced  into  the 
rule  as  it  at  present  stands.  It  ought  to  have  been  made 
part  of  the  rule  when  it  was  obtained.  If  it  had  been  in- 
troduced originally,  it  is  possible  that  the  plaintiff  would 

(a)  Aiite,VoL2,  p313. 
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have  Bbewn  cause  against  it.  I  can  only  make  the  rule 
absolute  in  its  present  terms ;  if  any  modification  of  them 
is  required,  another  application  must  be  made. 

Rule  absolute  accordingly. 


Where  tenants 
lock  themteWes 
up  in  the  pre- 
miiet  sought  to 
be  recoveredy 
and  access  can- 
not be  had  to 
them,  it  is  a 
sufficient  serrice 
for  a  rule  nisi 
to  put  the  de- 
claration under 
the  door,  and 
explain  it  aloud 
outside. 


Doe  d.  Lord  Summers  v*  Roe. 

XL jSLL  y  moved  for  leave  to  sign  judgment  against  the 
casual  ejector  on  an  affidavit  of  service,  which  stated  that 
the  deponent  had  been  unable  to  effect  a  service  on  two 
of  the  tenants  of  the  premises  sought  to  be  recovered,  in 
consequence  of  their  shutting  themselves  up  in  the  houses 
and  refusing  to  open  the  doors.  Copies  of  the  declaration 
bad  been  pushed  under  each  door,  and  an  explanation  in 
a  loud  voice  given  outside.  All  therefore  had  been  done 
that  was  possible,  in  order  to  effect  a  service. 

Williams,  J. — With  respect  to  those  tenants,  I  thbk 
you  may  take  a  rule  nisi,  and  let  it  be  served  in  the  same 
way  as  the  declaration. 

Rule  nisi  accordingly. 


Where  the 
tenant  goes 
abroad,  and  it 
does  not  appear 
when  he  will 
return,  the 
Court  will 
grant  a  rule 
nisi  for  judg- 
ment against 
the  casual 
ejector,  when 
the  serTice  has 
been  efibcted 
at  the  premises. 


Doe  d,  Mather  r.  Roe. 

jU UTT  tip^lied  for  judgment  against  the  casual  ejector. 
The  affidavit  on  which  his  motion  was  founded  stated  the 
deponent  to  have  gone  to  the  premises  in  question,  where 
he  had  found  a  servant  of  Sir  George  Pocock,  the  tenant 
of  them.  On  making  inquiries  of  the  servant  he  stated 
that  Sir  George  Pocock  had  gone  away,  and  was  at  that 
time  resident  in  France.  In  general,  the  Court  would 
not  allow  judgment  to  be  signed  against  the  casual  ejector 

on  a  serrant  of  the  tenant. 
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when  the  servant  only  of  the  tenant  had  been  served.  I8d7«> 
Those  were,  however,  cases  where  the  tenant  of  the  pre- 
mises remained  in  this  country.  In  the  present  instance. 
Sir  George  Podock  had  gone  abroad,  and  there  was 
nothing  to  shew  at  what  time  he  would  return.  The  case 
consequently  did  not  come  within  the  principle  of  those 
in  which  the  Court  had  refused  to  interfere.  It  was  there- 
fore submitted,  that  judgment  might  be  signed  against  the 
casual  ejector. 

Williams,  J. — I  think  you  may  have  a  rule  nisi   for 

judgment. 

Rule  nisi  granted. 


Doe  cf.  Hunter  v.  Roe. 

JJAVISON  applied   for  judgment   against   the  casual  Where  there 

ejector.  The  service  was  not  strictly  regular.  It  appeared,  neve  that  the 

by  the  affidavit  of  the  deponent  endeavouring  to  serve  S"Je"tenIinHn 

the  declaration,  that  he  had  gone  to  the  premises  and  in-  p«seM*on,  ai- 

,  _  though  lie  denle 

quired  for  a  person  named  Cooper,  that  being  the  name  ir,  the  Court 
of  th     tenant  in  possession.     A  person  appeared  ati  the  ment  to  be"  '" 
door,  who  said  his  name  was  Cooper.     The  deponent  then  "««>***• 
served  that  person  with  the  declaration  and  explained  the 
notice  in  the  regular  way.    The  person  so  served  then  said 
that  the  paper  must  be  intended  for  a  Mr.  William  Henry 
Cooper,  who  was  from  home,  but  that  his  own  name  was 
William  Cooper.     The  deponent  then  made  inquiries  at 
the  adjoining  house,  and  described  the  man  he  had  served 
to  the  person  resident  there.     The  latter  then  said  that 
he  had  no  doubt  the  person  who  had  received  the  decla- 
ration was  William  Henry  Cooper,  the  tenant  in  posses- 
sion, whom  it  was  sought  to  serve. 

Williams,  J. — I  think  you  may  take  your  rule. 

Rule  granted. 
VOL.  V.  CO  D.  p.  c. 
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Where  a  paaper 
plain  liff  gave 
notice  of  trial, 
and,  on  the 
second  day  of 
the  Assises, 
withdrew  his 
record,  on  the 
ground  of  its 
requiring 
amendment, 
the  Court  dis- 
paupered him. 


Facer  v.  French  Rnd  Another. 

Chad  WICK  a  JONES  shewed  came  against  a  rule 
nisi  obtained  by  Chilton  fur  dispaupering  the  plaintiff,  on 
the  ground  of  his  having  vexatiously  given  a  notice  of 
trial  on  virhich  he  did  not  act.  It  was  an  action  of  trca« 
pass,  and  notice  of  trial  was  given  for  the  last  Hertford 
Spring  Assizes ;  but  the  cause  was  withdrawn  on  the 
second  day  of  the  assize.  It  was  in  respect  of  this  default, 
that  the  present  application  was  made.  In  answer  to  it, 
the  plaintiff's  attorney  had  made  an  aiRdavit,  (hat  when 
he  went  to  the  assize  town  he  had  a  consultation  with  his 
counsel,  who  expressed  his  opinion  that  the  plaintiff  could 
not  safely  proceed  to  trial  without  amending  the  record. 
In  consequence  of  this  advice,  the  record  was  withdrawn. 
This  was  the  reason  of  the  plaintiff  not  proceeding  on 
his  notice,  and  could  by  no  means  be  considered  as  vexa- 
tious. Unless  it  was  clearly  so,  the  Court  would  not  be 
inclined  to  make  the  present  rule  absolute,  since  the  effect 
of  it  would  be  to  deprive  the  plaintiff  of  an  opportunity 
of  obtaining  justice. 


Chilton^  in  support  of  the  rule,  contended  that  the 
affidavit  produced  on  the  other  side  by  no  means  afforded 
a  satisfactory  answer  to  the  present  application.  It  did 
not  disclose  what  the  nature  of  the  amendment  necessary 
in  the  record  was  ;  nor  did  it  shew  that  any  application 
bad  been  made  to  the  Judge  at  the  assizes,  for  the  pnr* 
pose  of  effecting  the  amendment;  nor  was  it  shewn  that 
any  application  had  been  made  to  the  other  side  for  the 
defendant's  consent  to  the  amendment.  The  present  rule 
ought,  therefore,  to  be  made  absolute. 


Williams,  J. — I  think,  in  this  case,  that  the  plaintiff 
has  acted  vexatiously,  in  not  proceeding  to  trial  pursuant 


EASTER  TERM,  7  WILL.  IV.  555 

to  his  notice.  If  he  had  thought  proper  to  apply  to  the  1837* 
Judge  at  the  assizes  for  leave  to  amend,  he  might  have 
directed  it  to  be  made  upon  such  terms  as  appeared  to 
him  just.  Instead  of  that,  he  thought  proper  merely  to 
withdraw  the  record,  after  putting  the  defendant  to  the 
inconyenience  and  expense  of  bringing  his  witnesses  down 
to  the  assizes.  Under  these  circumstances,  I  think  that 
I  am  bound  to  make  the  present  rule  absolute  for  dispau- 
pering the  plaintiff. 

Rule  absolute. 


BONNEFOR  r.    RUSSEL. 

j3^/2i9TO^  shewed  cause  against  a  rule  nisi  obtained  While  proceed* 
by  Humfrey^  calling  on  the  plaintiff  to  shew  cause  why  he  baU-bond  are 
should  not  give  security  for  costs  on  the  ground  of  his  Jefendfrn  can- 
being  abroad.    Tlie  defendant  had  originally  been  arrested,  °ot  <>^uin 
and  had  given  a  bail-bond  to  the  sheriff.     He  did  not,  costs  from  the 
however,  perfect  bail  in  due  time,  and  an  assignment  of  SririniTlIciion 
the  bail-bond  was  taken.     The  plaintiff  commenced  pro-  •^t*>o"«h  b«i 

has  been  per- 

ceedings  upon  the  bond,  and  the  defendant  afterwards  put  fected  since  the 
in  and  perfected  bail.  An  application  was  then  made  to  set  fhe  bond." 
aside  the  proceedings  on  the  bail-bond  on  payment  of  costs. 
Before  this  rule  was  disposed  of,  and  while  the  proceed- 
ings on  the  bond  were  pending,  the  present  rule  was  ob- 
tained. It  was  now  contended  that  the  application  for 
security  for  costs  was  premature.  Before  making  that 
application,  the  defendant  should  have  duly  purged  his 
contempt  in  not  duly  justifying  his  bail  by  putting  in 
and  perfecting  bail,  and  setting  aside  the  proceedings 
on  the  bail-bond.  Until  he  had  so  done^  he  was  not  in  a 
situation  to  make  the  present  rule  absolute.  At  present 
it  could  not  be  known,  whether  the  plaintiff  intended  to 
proceed  in  the  original  cause  or  on  the  bail-bond.  He 
had  taken  an  assignment  of  it,  and  might,  if  he  thought 

ooS 
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BoNNEFOR      °°*  proceed  both  on  the  bail-bond  and  in  the  action. 


RuStBL. 


Humfrey^  in  support  of  the  rule^  contended  that  it  was 
unnecessary  for  the  defendant  to  wait  until  the  proceedings 
on  the  bail-bond  were  stayed^  before  he  made  the  present 
application.  He  had  perfected  bail  above,  and  was  there- 
fore  in  Court.  Under  those  circumstances,  it  was  a  mere 
matter  of  course  to  stay  proceedings  on  the  bail-bond  on 
payment  of  costs.  The  mere  fact  of  a  formal  proceeding 
of  this  sort  not  being  taken  by  the  defendant  could  not 
interfere  with  his  right  to  require  the  plaintiff  to  find 
security  for  costs,  he  being  abroad.  The  practice  of  the 
Court  required  that  such  applications  should  be  made 
promptly,  and  if  they  were  not,  the  Court  always  refused 
them  ;  but  in  the  present  case,  as  soon  as  the  defendant  had 
perfected  his  bail,  and  thus  brought  himself  into  Court,  he 
had  applied  for  this  security.  If  he  had  not  applied  thus 
early,  but  had  waited  until  the  rule  for  staying  proceedings 
on  the  bail-bond  was  disposed  of,  it  would  be  said  that  the 
defendant  had  been  guilty  of  laches,  and  was  therefore 
not  entitled  to  have  security  for  costs. 

Coleridge,  J. — What  I  have  to  consider  is,  whether 
the  defendant  is  suflSciently  in  Court  for  the  purpose  of 
making  this  rule  absolute.     In  consequence  of  the  defend- 

• 

ant  not  perfecting  his  bail  above  in  due  time,  an  assign- 
ment of  the  bail-bond  has  been  taken,  on  which  proceed- 
ings have  been  commenced,  and  which  are  now  pending. 
During  that  pendency,  the  defendant  makes  the  present 
application.  He  has  no  right  to  make  such  an  application, 
and  therefore  the  present  rule  must  be  discharged. 

Rule  discharged. 
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ROWBOTIIAM  V.  DUPREE. 

jK.  F.  RICHARDS  shewed  cause  against  a  rule  nisi.  An  affidavit  of 
obtained  by  J.  Jervis  for  setting  aside  a  regular  interlo-  "oVtofan  ajn* 
ciitory  judgment  on  paj^ment  of  costs.  He  objected  to  P^jcation  to  set 
the  affidavit  of  merits  on  which  the  application  was  found-  judgment,  must 
eda  on  the  ground  that  it  did  not  appear  from  the  descrip-  made  either  by 
tion  which  the  deponent  gave  of  himself,  that  he  was  |J5^  fi'toViey"  ^ 
sufficiently  acquainted  with  the  defendant's  case  to  enable  "««"'» or  aome 

,  ,  ,  person  who  has* 

him  to  speak  of  its  merits.    He  described  himself  as  clerk  had  such  a  con- 
to  the  defendant's  attorney.    This  was  insufficient,  accord-  "ause^aa'ac- 
ing  to  the  case  of  Morris  v.  Hunt  la\  where  it  was  held  ^f^jn/'  *>>™ 

**  ^  ^    -"  with  its  merits. 

that  an  affidavit  of  merits  must  appear  to  be  made  by  the 
defendant,  his  attorney,  or  agent.  Here  it  was  made  by 
neither.  At  any  rate,  the  clerk  should  have  shewn  that 
be  had  the  management  of  the  cause,  in  which  his  master 
was  the  attorney.  Otherwise,  he  appeared  to  be  a  mere 
stranger  to  the  proceeding. 

J.  Jervis,  in  support  of  the  rule,  contended  that  it  suf- 
ficiently appeared,  from  the  contents  of  the  affidavit,  that 
the  deponent  bad  been  concerned  in  the  management  of 
the  cause.  The  spirit  therefore  of  the  rule  was  sufficiently 
complied  with.  Under  any  circumstances  the  affidavit 
might  be  amended  and  resworn. 

Williams,  J. — In  cases  where  an  affidavit  of  merits  is 
required,  the  usual  course  4^  that  it  should  he  made  either 
by  the  defendant,  or  his  attorney  or  agent;  and  if  it  is 
not  made  by  one  of  them,  it  must  be  made  by  some  one 
who  has  a  sufficient  knowledge  of  the  case  to  enable  him 
to  speak  as  to  its.  merits.  In  the  present  instance,  the 
deponent  does  not  describe  himself  as  managing  clerk, 

(a)  1  Gbit.  Rep.  97. 
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or  as  a  person  who  has  had  the  management  of  the  cause. 

I  think,  therefore,  that  this  affidavit  is  not  sufficient     I 

V.  ought  not  to  allow  the  affidavit  to  be  amended  and  re- 

DuPREE 

sworn,  for  that  would  be  only  offering  an  inducement  to 
persons  to  make  careless  affidavits.  The  present  rule  must 
therefore  be  discharged  with  costs. 

Rule  discharged,  with  costs* 


Story  r.  Hodson. 

Tha  Court  hii  fV.  //.  WATSON  shewed  cause  against  a  rule  nisi  ob- 

depriye  a  plain-  taincd  by  Armstrong,  for  the  purpose  of  depriving  the 

iifw  artioT^  plaintiff  of  costs  on  the  ground  of  his  having  recovered  less 

tried  before  the  ^h^n  40*.  .  It  was  an  action  tried  before  the  under-sheriff 

sheriff,  where 

he  has  recovered  of  Cumberland.     The  declaration  was  for  money  lent  and 
40#.  on  an  account  stated.     The  pleas  were  the  Statute  of  Li- 

mitations and  a  set-oiT.  The  jury  found  a  yerdict  for  the 
plaintiff  to  the  extent  of  1/.  13*.  9d.  only.  The  present 
application  was  then  made  to  deprive  the  plaintiff  of  his 
costs,  on  the  ground  of  his  having  a  sum  less  than  40^. 
With  respect  to  the  Court  depriving  a  plaintiff  of  costs  on 
that  ground,  it  has  no  power  so  to  do,  except  under  tlie 
statute  of  the  43  Eliz.  c.  6,  s.  2.  The  words  of  that  sec- 
tion, however,  gave  the  power  only  to  ''the  judges  and 
justices  before  whom  any  such  action  shall  be  pursued." 
Here,  the  cause  was  tried  before  the  under-sheriff,  and  it 
had  been  held  in  the  cases  of  Wardroper  v.  Richard' 
son  (a),  and  Claridge  v.  Smith  (6),  that  the  judge  of  an 
inferior  court  to  whom  a  cause  is  sent  by  a  writ  of  trial, 
cannot  certify  under  the  4^3  Eliz.  c.  6,  s.  0,  to  deprive  the 
plaintiff  of  costs,  where  a  sum  less  than  40^*  is  recovered* 

(a)  1  Ad.  &  £1.  75  s  3  N.  &  AI.         (i)  Ante,  Vol.  4,  p.  583. 
839,  S.  C. 
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In  order,  therefore,  that  this  application  should  succeed,  1837- 
recourse  must  be  had  to  some  supposed  jurisdiction  of  the  stobt 
Court,  independent  of  the  statute  of  Elisabeth,   to  de-  *• 

prive  a  plaintiff  of  his  costs  when  he  recovers  a  sum  less 
than  40j.  That  no  such  power,  however,  existed  inde- 
pendent of  the  acty  clearly  appeared  from  the  mere  cir- 
cumstance itself  of  the  legislature  passing  the  act,  and 
from  the  numerous  applications  which  had  been  made 
under  it  on  the  behalf  of  defendants.  The  Court  would 
not  be  disposed  therefore  to  make  a  precedent,  for  which, 
no  authority  could  be  cited. 

Armstrong,  in  support  of  the  rule,  admitted  that  the 
sheriff  had  no  power  to  certify  under  the  statute;  but  the 
Court  having  a  general  superintendance  over  all  causes 
brought  in  it,  n^st  surely  have  power  over  the  costs  at- 
tending them. 

Cur.  adv.  vult 

Williams,  J. — This  was  an  application  to  take  away 
from  the  plaintiff  his  costs,  on  the  ground  that,  on  the 
trial  before  the  sheriff,  a  sum  under  40«.  had  been  re- 
covered. This  application  is  made  on  the  assumption,—* 
and  it  seems  to  me  that  is  a  clear  assumption, — that  the 
sheriff  has  no  power  to  certify  to  deprive  the  plaintiff  of 
his  r^ht  to  costs.  It  is  also  clear  that  a  certificate  under 
the  statute  of  Elizabeth,  to  deprive  the  plaintiff  of  his 
costs,  is  a  certificate  which  is  not  to  be  given  by  the 
Court,  but  by  the  Judge  who  tries  the  case.  This  appli- 
cation, therefore,  is  to  the  general  superintending  power 
of  the  Court  over  the  cause,  and  consequently  over  the 
costs,  as  the  sheriff  who  tried  the  case  has  no  power  to 
grant  the  certificate.  I  was  not  furnished  during  the  ar- 
gument with  any  authority,  nor  am  I  aware  of  there  being 
any,  to  shew  that  the  Court  can  by  its  own  power,  nor  is 
th^re  any  proviaion  by  statute  to  give  the  power,  where 
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the  proceedings  are  before  the  sheriff,  to  deprive  a  party 
of  his  costs  merely  on  tlie  supposition,  that  the  Court 
does  not  approve  of  the  proceedings  before  the  sherifH 
The  ground  and  foundation,  therefore,  of  this  rule  fail, 
and  the  rule  must  consequently  be  discharged,  but  with- 
out  costs. 

Rule  discharged,  without  costs. 


Where,  on  a 
trial  before  the 
sheriff,  a  ver- 
dict ii  found  for 
the  defendant, 
and  the  sum 
claimed  by  the 
plaintiff  is  less 
than  6L,  the 
Court  will  not 
interfere  to  dis- 
turb it,  on  the 
ground  of  its 
being  against 
tYidence. 


Lyddon  r.  CooMBEs  and  Another. 

JSERE  shewed  cause  against  a  rule  obtained  by  Bing" 
ham  for  a  new  trial,  on  the  ground  of  the  verdict  being 
against  evidence.  The  case  was  tried  before  the  under- 
sheriff.  It  was  an  action  of  debt,  and  the  plaintiff's  par* 
ticulars  claimed  a  sum  of  21.  14^.  One  defendant  pleaded 
that  he  was  never  indebted,  and  the  other  suffered  judg- 
ment by  default.  The  question  litigated  at  the  time  of 
the  trial  was,  whether  the  defendant  who  had  pleaded  was 
or  was  not  in  partnership  with  the  defendant  who  had  suf- 
fered judgment  by  default.  The  jury  ultimately  found  a 
verdict  for  the  defendant.  This  was  a  matter  peculiarly 
for  the  consideration  of  the  jury ;  but  a  preliminary 
objection  might  be  taken  to  the  application,  in  conse- 
quence of  the  small  amount  which  the  plaintiff  claimed 
by  his  particular.  It  would  be  observed  that  the  •laim 
was  under  5/.  In  the  case  of  Young  v.  Harris  (a)  the 
Court  held,  by  analogy  to  cases  where  the  verdict  is  in 
favour  of  the  plaintiff  to  an  amount  under  30/.,  that  where 
the  sum  in  dispute  is  under  ^0/.  the  Court  will  not  grant  a 
new  trial,  though  the  verdict  is  for  the  defendant.  In  the 
case  of  Packham  v.  Newman  (6),  the  Court  of  Exchequer, 
when  the  rule  nisi  was  moved  for,  inquired  whether  it  was 
moved  as  against  evidence ;  and,  if  so,  whether  the  ver- 


(a)  2  G.  &  J.  14. 


(6)  1  C.  M.  &  R.  686. 
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diet  was  under  5/. ;  and  they  intimated  that^  with  the  con-         1837. 

currence  of  the  Judges  of  the  other  Courts,  the  rule  would        _ 

°  '  ^  Lyddon 

be,  that,  in  case  of  a  MTit  of  trial,  no  new  trial  as  against  o* 

evidence  would  be  granted,  when  the  verdict  was  under 
5L  This  was  an  adoption  of  the  old  principle  with  re- 
spect to  verdicts  under  SO/.,  as  it  regarded  verdicts  under 
5/.  As  the  principle  had  been  adopted  in  respect  of  such 
verdicts,  it  was  but  just  and  reasonable  that  such  an  adop- 
tion should  take  place  with  respect  to  verdicts  in  favour 
of  defendants,  where  the  sum  in  dispute  was  under  5L 

Bingham,  in  support  of  the  rule,  contended  that  it  had 
been  obtained  as  much  on  the  ground  of  misdirection  on 
the  part  of  the  under-sheriff,  as  on  the  ground  of  the 
verdict  being  against  evidence.  The  proof,  produced  by 
the  plaintiff,  that  the  partnM'ship  did  exist,  was  so  clear, 
that  it  must  be  considered  as  a  misdirection  on  the  part  of 
the  under-sheriff  not  to  have  told  the  jury  they  oiight  to 
find  in  favour  of  the  plaintiff. 

Williams,  J. — The  jury  were  the  proper  judges  of  the 
facts,  and  if  they  have  drawn  a  wrong  conclusion  from 
them,  their  verdict  must  be  considered  as  against  evidence^ 
Here,  it  is  said,  that  the  proof  was  so  clear  that  they  could 
not  properly  find  any  other  verdict  than  one  in  favour  of 
the  plaintiff.  The  objection,  therefore,  to  the  verdict  is, 
that  it  is  against  evidence.  If  it  were  in  favour  of  the 
plaintiff,  and  for  a  sum  less  than  5L,  the  case  of  PacJcham 
▼.  Newman  is  a  clear  authority  to  shew  that  the  Court 
would  not  interfere  to  set  aside  the  verdict.  It  is,  how- 
ever, in  favour  of  the  defendant,  but  the  claim  in  dispute  is 
under  5/.  I  think,  therefore,  by  analogy  to  the  case  of 
Young  V.  Harris,  the  sum  in  dispute  being  under  5/.,  I 
ought  not  to  disturb  the  verdict.  The  present  rule  must 
consequently  be  discharged. 

Rule  discharged. 
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Spenceley  r.  Shouls. 
A  ■nmmans  to     JtSUTT  shewed  caUBC  against  a  rule  nisi  obtained  liy 

plead  seveial  r\       f  f  •  -  i  •  i  •     i 

Diatten  return-  dJowung,  for  setting  aside  an  interlocutory  judgmenti  on 

« tUVouTth?  tl^e  ground  of  irregularity.     The  alleged  irregularity  con. 

Judgment  office  listed  in  a  suggestion  that  the  judgment  had  been  signed 

day  after  the  too  soon.     The  determination  of  the  case  woubl  depend 

Sng  expires,  ia"  on  a  cIosc  attention  to  dates.     The  defendant's  time  for 

wedi!Ii^?au"  pleading  expired  on  the  10th  February.     On  that  day,  an 

though  the  time  order  for  a  week's  time  to  plead  was  made  by  consent.    On 

for  pleading  baa      .        .  w  t  111  1 

been  enlarged,     the  17th  a  summous  to  plead  several  matters  was  taken 

out,  and  made  returnable  at  eleven  o'clock  on  the  morning 
of  the  18th.  At  eleven  o'clock,  immediately  after  the 
opening  of  the  judgment  office,  the  plaintiff  signed  judg* 
ment  as  for  want  of  a  plea^  It  was  objected,  that  this 
judgment  had  been  signed  too  soon,  as  the  summons  so 
taken  out  and  so  returnable  operated  as  a  stay  of  the  plain- 
tiff's proceedings,  from  the  time  it  was  made  returnable. 
It  was  true  the  case  of  Byles  v.  Walter  {a)  had  decided 
that  a  summons  for  time  to  plead,  returnable  at  ten  o'clock 
in  the  morning  in  term  time,  at  chambers,  operates  as  a 
stay  of  the  plaintiffs  proceedings,  although  it  is  well 
known  that  a  judge  does  not  attend  at  chambers  at  that 
hour.  It  seemed  also  from  the  case  of  Bebb  v.  Wales  (6), 
that  a  summons  for  further  time  to  pleads  returnable  at 
half  past  ten  in  the  morning  during  term,  is  a  stay  of  pro- 
ceedings. These  cases,  however,  were  considered  by  the 
profession  generally  as  not  sustainable,  if  they  Aould  b« 
reviewed.  The  case  of  Wells  r.  Secret  (c)  would  per*- 
haps  be  cited  as  in  point.  The  marginal  note  of  that  ease 
was,  ''  A  summons  to  plead  several  matters  is  a  stay  of  pro* 
eeeduigs,  if  it  is  returnable  at  the  time  the  judgment  office 
opens,  on  the  day  after  the  time  for  pleading  expires."    In 

(a)  Ante,  p.  232.  (5)  Antei  p.  458. 

(c)  Ante,  Vol.  2,  p.  447- 
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that  case,  however,  on  examining  into  the  facts  of  it,  the         ^7* 
Court  would  find,  that  the  time  there  for  pleading  which      gymicRLEv 
had  expired  was  original  time,  whereas  in  the  present  case  *- 

it  was  enlarged  time.  Although  theCourt  might  decide  that 
the  proceedings  of  the  plaintiff  were  stayed  under  such  cir- 
cumstances, yet  where  the  defendant  had  already  obtained 
the  indulgence  of  an  enlargement  of  the  time  to  plead,  he 
must  be  considered  as  bound  to  plead  within  that  enlarged 
time  peremptorily,  and  if  he  did  not,  the  plaintiff  was  at 
liberty  to  sign  judgment  immediately  on  the  default.  On 
these  grounds  it  was  submitted,  the  present  rule  ought  to 
be  discharged. 

Dowling,  in  support  of  the  rule,  contended  that  the 
plaintiff  had  been  too  early  in  signing  his  judgment.  The 
twt>  first  eases  cited  on  the  other  side  could  not  affect  tiie 
present  question,  whatever  opinion  might  be  entertained  by 
the  profession  as  to  their  correctness.  There,  the  summons 
was  made  returnable  before  eleven  o'clock  in  the  morning 
during  term  time,  when  it  was  well  known  by  the  profession, 
that  during  term  time  no  Judge  attended  at  chambers  in 
the  morning.  The  objection  made  by  some  members  of  the 
profession  to  those  decisions  was  on  that  account.  In  the 
present  case,  however,  the  summons  was  made  returnable  in 
vacation  at  the  usual  time  for  summones  in  vacation  to  be 
made  returnable,  and  therefore  the  case  came  within  that 
of  Wellsv.  Secret.  With  respect  to  the  distinction  sought 
to  be  established  on  the  other  side,  between  original  and 
enlarged  time  to  plead,  that  surely  was  one  without  a  dif- 
ference. The  defendant,  by  obtaining  an  enlargement  of 
bis  time  to  plead,  did  not  thereby  preclude  himself  from 
applying  for  leave  to  plead  several  matters.  If  he  did  not 
thus  preclude  himself  from  from  making  such  an  applica- 
tion, there  was  nothing  to  prevent  a  summons  for  leave  to 
plead  several  matters,  operating  in  the  same  way  as  if 
the  time  were  original  instead  of  enlarged  time.     On 
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Sp£hcelbt 
Shodls. 


the  authority,  therefore,  of  Wells  v.  Secret f  it  was  sub- 
mitted that  the  judgment  was  irregular,  and  therefore 
ought  to  be  set  aside. 

Williams,  J. — The  case  of  WeUs  v.  Secret  appears  to 
me  to  be  in  point.  The  defendant  had  the  whole  of  the 
17th  in  which  to  plead,  and  the  plaintiff  could  not  take 
advantage  of  his  default  in  pleading  until  afler  the  expir- 
ation of  that  day,  or  before  eleven  o'clock  the  next 
morning,  at  which  time  the  judgment  office  opened.  At 
that  time  the  defendant's  summons  was  returnable,  and  the 
rule  is,  that  under  such  circumstances  the  summons  shall  be 
preferred ;  and  therefore  it  operated  as  a  stay  of  proceed- 
ings, until  it  was  disposed  of.  So  operating  as  a  stay  of 
proceedings,  the  plaintiff*  was  irregular  in  signing  his 
judgment  at  the  time  he  did.  The  present  rule  must 
therefore  be  made  absolute. 

Rule  absolute. 


If  a  defendant, 
who  is  an  attor- 
ney, really  ap- 
pears in  person, 
bur,  in  point  of 
form,  at  attor- 
ney, a  plea  in 
the  name  of 
another  attor- 
ney cannot  be 
treated  as  a 
nullity,  on  the 
ground  of  no 
order  for  change 
of  attorney 
having  been 
served. 


Kerrison  9.  Wallingborough. 

mSAGLEY  shewed  cause  against  a  rule  obtained  by 
Butt  for  setting  aside  the  interlocutory  judgment  signed 
in  this  case,  on  the  ground  of  irregularity.  It  was  an 
action  for  wages  brought  against  the  defendant,  as  one  of 
the  directors  of  the  West  Cork  Mining  Company.  That 
company  had  been  incorporated  by  a  private  act  of  Par- 
liament, and  one  of  the  provisions  of  the  act  was,  that  any 
one  of  the  directors  might  be  sued  by  persons  haying  a 
claim  upon  the  company.  The  defendant  was  one  of  the 
directors,  and  by  profession  an  attorney.  When  he  ap- 
peared, he  entered  his  appearance  as  attorney,  and  not  in 
person.  Before  the  time  for  pleading  came,  the  company 
had  determined  on  defending  the  action,  and  employed  a 
Mr.  Green  as  their  attorney.  On  the  20th  April,  which 
was  in  due  time,  a  plea  was  delivered  in  this  form — "  The 
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defendant,  director  of  the  said  company  as  aforesaid,  by 
William  Henry  Green,  his  attorney/' &c«  No  order  for 
change  of  attorney  had  been  obtained  previous  to  the 
delivery  of  this  plea.  The  plaintiff  treated  it  as  a  nullity, 
and  signed  interlocutory  judgment  as  for  want  of  a  plea* 
The  present  rule  had  been  obtained  to  set  aside  that 
judgment.  It  was  now  contended,  in  answer  to  it,  that  the 
defendant  had  originally  a  right  to  appear  as  attorney, 
before  the  other  directors  chose  to  undertake  the  de- 
fence of  the  action,  although  he  was  an  attorney.  If, 
therefore,  the  other  directors  of  the  company  thought 
proper  to  defend  the  action,  and,  as  it  was  sworn,  without 
the  authority  of  the  defendant  himself,  an  order  ought  to 
have  been  obtained  for  the  change  of  the  attorney,  other- 
wise it  would  be  impossible  for  the  plaintiff  to  know  to 
whom  he  was  to  have  recourse  in  the  subsequent  proceed- 
ings in  the  action.  The  case  therefore  came  within  the 
mischief,  which  the  rule  for  serving  orders  for  change  of 
attorney  was  intended  to  obviate.  Under  these  circum- 
stances, the  plaintiff  was  entitled  to  treat  the  plea  as  a 
nullity,  it  having  been  delivered  in  the  name  of  a  person 
who  was  legally  a  stranger  to  the  cause. 


1837* 
Kerrison 

V. 

Walling* 

BOROUOH. 


Buit^  in  support  of  the  rule,  contended  that  the  defend- 
ant was  not  entitled  to  enter  an  appearance  as  attorney  for 
the  defendant  when  he  was  himself  the  defendant.  His 
appearance  was  really  and  substantially  an  appearance  in 
person,  although  the  word  attorney  was  not  introduced. 
There  was  in  fact  no  attorney  for  the  defendant  in  the 
action.  How,  then,  could  an  order  for  the  change  of 
attorney  be  necessary  when  there  was  no  person  on  whom 
it  could  operate.  The  defendant  was  not  personally  liable 
for  costs  in  the  action  ;  but  the  directors  were  all  equally 
interested  in  the  event.  When,  therefore,  they  deter- 
mined to  defend  the  action,  they  were  only  exercising  a 
right  which  they  possessed.    For  this  purpose  they  em- 
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ployed  an  attorney,  and  as  there  was  no  other  already 
employed  in  the  cause,  they  could  have  no  occasion  to  ob* 
tain  an  order  for 'a  change. 

Williams,  J. — This  interlocutory  judgment  was  clearly 
irregular.  The  defendant  in  the  cause,  who  was  an  at- 
torney, appeared  in  reality  in  person  ;  but  by  some  mistake 
he  appeared  as  by  attorney  in  ins  own  name.  I  think  the 
plaintiff  had  no  right  to  treat  this  plea  as  a  nullity.  The 
present  rule  for  setting  aside  the  interlocutory  judgment 
must^  therefore,  be  made  absolute  with  costs.  Those 
costs  must  be  paid  to  the  attorney  for  the  directors. 

Rule  absolute  accordingly. 


In  staying  pro- 
ceedingt  un  the 
bail-bond,  U  is 
not  necessary 
to  shew  that 
a  rule  for  the 
allovrance  of 
bail  has  been 
obtained,  if  it 
is  sworn  that 
the  bail  have 
been  put  in  and 
Justified. 

An  affldaTit, 
swearing  to 
meriti,  by  the 
defendant,  *'  as 
he  is  adviied 
and  believes," 
is  sufficient 

The  bail- 
bond  cinnot 
be  required 
to  stand  as  a 
security,  if  a 
trial  lias  not 
been  lost,  at  the 
time  of  moving 
to  stay  proceed* 
lags. 


Crossby  9.  Innes. 

JjmANSEL  shewed  cause  on  the  2Sth  April  against  a 
rule  nisi  obtained  by  Henderson,  for  setting  aside  regular 
proceedings  on  the  bail-bond,  on  the  ground  of  bail  above 
having  been  justified.  There  were  three  objections  to  the 
application.  First,  the  affidavit  with  respect  to  the  justi- 
fication of  bail  was  insufficient.  It  only  stated  that  bail 
had  been  put  in  and  perfeqted,  without  stating  that  a  rule 
for  the  allowance  of  the  bail  had  been  obtained.  The 
case  of  Rex  v.  T/ie  Sheriff  of  Middlesex,  in  the  case  of 
S/iev)  V.  Ward  («),  was  in  point.  There,  the  Court  of 
Exchequer  refused,  on  behalf  of  bail,  to  set  aside  a  regular 
attachment  against  the  sheriff  upon  an  affidavit  of  merits 
and  on  payment  of  costs,  where  the  rule  for  the  allowance 
of  bail  had  not  been  served  on  the  plaintiff's  attorney. 
This  shewed  the  necessity  there  was  that  the  affidavits 
should  disclose  the  fact  of  a  rule  for  the  allowance  of  bail 
having  been  obtained.    The  second  objection  was  to  the 

(a)  Ante,  Vol.  2,  p.  116. 
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affidavit  of  merits.  It  was  made  by  the  defendant  himself,  1837* 
and  in  it  he  swore  that  he  had  a  good  defence  on  the  merits, 
''  as  he  is  advised  and  believes."  He  thus  only  swore  to 
the  merits  of  his  defence  in  a  qualified  manner.  The 
practice  of  the  Court,  however,  had  always  been  to  require 
the  defendant  or  other  person  making  the  affidavit  to  speak 
positively.  He  cited  Rex  v.  The  Sheriff  of  Middlesex  (d), 
Taie  v.  Bodjield  (6),  Lane  v.  Isaacs  (c),  and  Worlhington 
V.  —  (rf).  If  the  Court  should  be  of  opinion  that 
this  application  ought  to  be  granted,  it  could  only  be  on 
the  condition  of  the  bail-bond  standing  as  a  security. 
The  plaintiff  had  declared  conditionally  on  the  7th  April, 
and  given  notice  of  it  on  the  8th  ;  and  the  defendant  re- 
sided more  than  forty  miles  from  town.  The  defendant 
then  being  entitled  to  eight  days'  time  for  pleading  after 
the  8th  April,  and  to  fourteen  days'  notice  of  trial,  it  would 
be  impossible  for  the  plaintiff  to  avoid  losing  a  trial.  Ac* 
cording  to  the  provisions  therefore  of  5  Reg.  Gen.  H.  T« 
S  Will.  4  {e)y  the  plaintiff  was  entitled  to  have  the  bail- 
bond  stand  as  a  security. 

Williams,  J.,  stopped  Henderson  with  respect  to  the 
two  first  objectionsi 

Henderson  then  proceeded  to  answer  the  third,  with  re- 
spect to  the  question  of  whether  the  bail-bond  ought  to 
stand  as  security.  He  cited  Stride  v.  Hill{/),  in  the  mar- 
ginal note  to  which  was  this  passage,  "To  have  the  bail- 
bond  stand  as  a  security,  it  must  appear  that  a  trial  was 
lost  at  the  time  of  moving  for  the  rule."  In  the  present 
case  the  eight  days'  time  to  plead,  and  fourteen  days'  time 
for  the  notice  of  trial,  would  not  expire  before  the  30ih  of 


(a)  Ante,  Vol.  1,  p.  398.  (d)  2  C.  IV].  h  R.  315. 

{b)  Ante,  Vol.  3,  p.  218.  (c)  Ante,  Vol.  I,  p.  199. 

(c)  Ante,  Vol  3,  p.  652.  (/)  Ante,  Vol.  4,  p.  709. 
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Inncb. 


the  month.  This  was  only  the  SStb,  and  therefore  it  was 
impossible  to  say  that  the  plaintiff  had  lost  a  trial  before 
the  rule  was  obtained. 

Williams,  J. — With  respect  to  the  first  point,  as  to  the 
rule  for  the  allowance  of  bail,  it  being  sworn  that  bail  had 
been  put  in  and  justified,  I  must  presume  that  all  steps 
necessary  for  that  purpose  have  been  properly  taken. 
Then,  with  regard  to  the  second  point,  which  applies  to 
the  affidavit  of  merits,  I  think  that  affidavit  is  sufficient- 
It  is  made  by  the  defendant  himself,  and  if  he  is  a  person 
unacquainted  with  law,  and  knowing  only  the  facts,  he  can 
only  know  the  goodness  of  his  defence  in  point  of  law 
from  the  advice  of  others.  I  do  not,  therefore,  see  how 
he  could  swear  in  a  more  satisfactory  manner.  As  to  the 
third  point,  with  respect  to  the  bail-bond  standing  as  a 
security,  it  does  not  appear  to  me  that  the  plaintifi^  is  en- 
titled to  it.  The  rule  is,  that  the  bail-bond  shall  not  stand 
as  a  security,  unless  a  trial  is  lost  at  the  time  of  moving 
for  the  rule  to  stay  proceedings  on  the  bond.  The  pre- 
sent rule  may  therefore  be  made  absolute  on  the  terms  that 
the  defendant  shall  plead  issuably  on  next  Monday,  and 
take  short  notice  of  trial. 

Rule  absolute  accordingly. 


KiDD  V.  Davis. 

Jtl.  V.  LEE  shewed  cause  against  a  rule  nisi  obtained  by 
Mansel  for  setting  aside  a  notice  of  declaration  for  irre- 
gularity. He  objected  to  the  affidavit  on  which  the  ap- 
plication had  been  made,  on  the  ground  of  its  Jurat  beinff 

lore  an  appear-     ^  ,  .  . 

ance  it  entered,    a  violation  of  1  Reg.  Gen.  H.  T.  S  Will.  4,  s.  6  (a),  in 

cannot  be  oted; 

but  it  must  be 

clearly  shewn  that  he  acted  as  such  attorney  at  the  time  of  taking  the  affidavit :  it  is  not  sufficient 

to  shew  that  he  is  so  at  the  time  of  making  the  objection. 


An  affidavit 
made  before  a 
Gommissioneri 
who  acts  as  the 
attorney  of  the 
defendant,  be- 


(a)  Ante,  Vol.1,  p.  184. 
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being  sworn  before  the  attorney  in  the  cause.  The  words 
of  the  rule  were,  '*  Where  an  agent  in  town,  or  an  attorney 
in  the  country,  is  the  attorney  on  the  record^  an  affidayit 
sworn  before  the  attorney  in  the  country  shall  not  be  re- 
ceived." In  the  present  case,  it  was  true  there  was  not  at 
present  any  attorney  on  the  record,  but  there  was  an  at- 
torney who  was  acting  for  the  defendant,  and  it  was  be- 
fore him  that  the  affidavit  on  which  the  application  was 
founded  was  sworn.  The  case,  therefore,  came  within 
the  spirit  of  the  rule,  and  the  mischief  it  was  intended  to 
prevent. 

Mansd,  in  support  of  the  rule,  submitted  that  the  ob- 
jection taken  only  applied  to  cases  where  the  affidavit  was 
sworn  before  the  attorney  on  the  record.  Here,  bow- 
ever,  no  appearance  having  been  entered^  and  conse- 
quently there  being  no  attorney  on  the  record,  the  rule 
did  not  apply* 

Williams,  J. — It  appears  to  me  that  the  present  case 
is  within  the  spirit  of  the  rule. 

Mansel  then  contended  that  the  affidavit  on  which  the 
objection  was  founded  did  not  entitle  the  plaintiff  to  take 
the  objection.  It  only  swore  that  the  affidavit  in  question 
was  taken  before  a  commissioner,  *^  who  u  the  attorney 
for  the  said  defendant  in  the  cause.*^  It  was  quite  con- 
sistent with  this  affidavit,  that  the  attorney  in  question 
might  now  be  the  attorney  for  the  defendant,  and  yet 
not  such  attorney  at  the  time  when  the  affidavit  sup- 
porting this  application  was  sworn.  It  appeared  by  the 
date  of  the  affidavit  itself,  on  which  the  rule  nisi  was  ob<* 
tained,  that  it  had  been  made  two  months  previously. 
Where  parties  thought  it  right  to  avail  themselves  of  suoh 
strictly  technical  objections,  the  Court  would  always  require 
them  to  prove  most  strictly  that  they  were   in  a  situation 

vol.  v.  p  p  d.  p.  c. 
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properly  to  take  such  objections.  The  Court  would  not 
raise  any  presumption  in  favour  of  them,  and  consequently 
the  present  ought  not  to  prevail. 

F.  F,  Lee  J  in  support  of  his  objection,  contended  that 
sufficient  was  shewn  on  the  face  of  the  affidavit  to  war- 
rant the  presumption,  that  the  same  person  who  was  attor- 
ney now  for  the  defendant  was  so  at  the  time  of  making 
the  application. 

Williams,  J. — It  seems  to  me,  that  if  the  plaintiff 
wishes  to  take  this  objection,  he  is  bound  to  shew  that  the 
person  who  is  now  the  attorney  was  also  the  attorney  for 
the  defendant  at  the  time  of  making  the  affidavit.  I  think, 
therefore,  that  the  affidavit  may  be  used. 

The  rule  was  afterwards  made  absolute,  without  costs. 

Rule  absolute  accordingly. 


"  I  will  see 
Davis,  or  write 
to  him ;  I  have 
no  doubt  he 
has  paid  it:  if 
by  chance  he 
has  not  paid  it, 
it  is  very  fit  it 
should  be/'  in 
a  letter,  is  not 
a  sufficient 
acknowledge 
ment  of  a  debt 
under  the 
9  Geo.  4,  c.  14, 
a.  1,  to  take  thp 
case  out  of  th^ 
Statute  of  Limi' 
tations. 


POYNDER  V.  BlUCK. 

JlZ^  TT  shewed  cause  against  a  rule  nisi  obtained  by 
Rylandf  requiring  the  plaintiff  to  shew  cause  why  the  ver- 
dict found  in  his  favour  should  not  be  set  aside^  and  a  new 
trial  had,  on  the  ground  of  misdirection  on  the  part  of  IVfr* 
Serjeant  Arabin,  the  Judge  of  the  Sheriffs'  Court,  before 
whom  the  cause  had  been  tried.  It  was  an  action  for 
goods  sold  and  delivered,  and  the  defendant  pleaded  the 
Statute  of  Limitations.  Several  letters  were  put  in,  for 
the  purpose  of  shewing  that  the  defendant  had  given  a 
sufficient  acknowledgment  in  writing,  pursuant  to  the  9 
Geo.  4,  c.  14,  s.  1,  to  take  the  debt  out  of  the  operation 
of  the  statute.  One  letter,  on  which  reliance  was  princi-- 
pally  placed,  contained  this  passage : — ^*  I  will  see  Davis, 
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or  write  to  him.  I  have  no  doubt  he  has  paid  it;  if  by 
chance  he  has  not  paid  it,  it  is  very  fit  it  should  be."  The 
learned  Judge  told  the  jury  this  was  some  evidence  from 
which  might  be  inferred  an  acknowledgment  of  the  debt, 
and  the  jury  in  consequence  found  a  verdict  in  favour  of  the 
plaintiff  to  the  amount  of  31, 2s,  The  present  rule  had  been 
obtained  on  the  ground  that  the  passage  in  the  letter  in 
question  was  no  evidence  at  all  of  an  acknowledgment  that 
the  debt  was  due.  It  was  submitted,  however^  that  al- 
though it  was  not  conclusive  evidence  that  the  defendant 
acknowledged  the  debt  to  be  due,  it  was  at  least  some  evi- 
dence. If  it  was  any  evidence,  the  case  had  been  properly 
left  to  the  jury.  What  weight  ought  to  be  attached  to 
it  depended  on  the  jury. 

• 

Rylandy  in  support  of  the  rule,  contended  that  at  most 
the  passage  in  the  letter  was  only  something  like  a  condi- 
tional promise :  it  by  no  means  amounted  to  an  acknow- 
ledgment that  the  debt  was  due  to  the  defendant.  He 
cited  Knott  v.  Farreu  (a),  Lloyd  v.  Maund  (6),  Hellings 
v.  Shaw  (c),  Snook  v.  Hears  (d),  Whippy  v.  Hillary  {e), 
Birk  V.  Guy  (/),  and  Brydges  v.  Plumptre  (g). 

Williams,  J. — It  appears  from  the  note  of  Mr.  Serjeant 
Arabin,  that  he  doubted  whether  there  was  sufficient  evi- 
dence for  the  jury,  and  the  question  now  is,  whether  there 
was  any  evidence  to  maintain  the  verdict.  As  to  any 
actual  promise  to  pay,  there  is  no  pretence  for  it,  nor  is  it 
indeed  contended  that  there  is.  The  expressions,  "  I  will 
see  Davis,  or  write  to  him :  I  have  no  doubt  he  has  paid  it; 
if  by  chance  he  has  not  paid  it,  it  is  very  fit  it  should  be," 
form  by  no  means  an  unconditional  promise.     Then  comes 

(fl)  4  Dowl.  &  Ryl.  179.  (c)  3  B.  &  Ad.  399;  5  Car.  & 

(b)  2  T.  R.  760.  P.  209. 

(c>  7  Taunt.  608  j  1  Moore,340.  (J)  4  Esp.  184. 

(rf)  5  Price,  636.  c^)  9  Dowl.  &  Ryl.  746. 
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the  other  question^  whether  sufficient  appears  on  the  let- 
ters to  shew  that  the  debt  is  still  unpaid,  from  which  the 
law  will  imply  a  promise  to  pay ;  and  to  that  there  seems 
to  me  the  same  answer.  The  first  letter  says  that  the 
debt  has  been  paid,  and  the  other  letter  is  rather  an  asser- 
tion that  it  has  been  paid  by  some  one  else.  There  b  no 
intimation  by  the  defendant  that  he  thinks  the  debt  stiU 
due.  The  reported  cases  certainly  run  very  near  each 
other;  but  it  is  also  certain,  that  the  latter  cases  shew  that 
it  »ow  requires  stronger  evidence  to  take  a  case  out  of  the 
statute*  It  was  formerly  held  that  a  slight  acknowledge 
ment  was  sufficient^  as  ''  what  an  extravagant  bill  you  have 
delivered  me**  (a).  So,  also,  where  the  defendant  said 
he  was  protected  by  the  statute  (A).  The  later  cases, 
however,  do  not  go  to  that  extent,  and  so  I  think  there 
is  no  acknowledgment  here  that  the  debt  was  in  exist- 
ence, and  still  less  was  there  any  promise  to  pay  it.  The 
rule  must  therefore  be  made  absolute  for  a  new  trial,  on 

payment  of  costs. 

Rule  absolute  accordingly. 


(a)  Lawrence  v.  Warralif  Peake, 


93. 


(6)  CoUman  v.  Manh,  3  Tauot. 
380. 


It  Is  not  a  taf- 
flcient  com- 
pliance with 
teciion  4  of  the 
Uniformitj  of 
Process  Act,  as 
to  delivering 
a  copy  of  the 
capias  to  the 
defendant,  to 
deliver  it  at 
seven  o'clock 
in  the  evening, 
when  the  arrest 
took  place  at 
nine  o'clock  in 
the  morning. 


Shearman  v.  M'Knioht. 

mSUTT  shewed  cause  against  a  rule  nisi  obtained  by 
AtartiUi  calling  on  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of  the  custody  of 
the  sheriff  of  Sussex,  on  the  ground  that  the  requisites  of 
2  &  S  W3I.  4,  c.  S9,  s.  4s  had  not  been  complied  with«  by 
delitering  a  copy  of  the  writ  of  capias  on  which  the  arrest 
had  taken  place,  to  the  defendant,  upon  or  forthwith  after 
the  ex€c«tion  of  the  process.  It  appeared  from  the  affi- 
davits that  the  defendant  having  been  arrested,  uo  copy 
of  the  writ  had  been  delivered  to  the  defendant  until 


M'Knioht. 
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seren  o'clock   in  the  evening  of  the  day  on  which  the        1S37. 
arrest  took  place.    The  section  of  the  Uniformity  of      "    "    " 

*^  '  Shearman 

Procese  Actj  which  made  provision  for  the  issue  and  exe-  _o. 
ctttion  of  writs  of  capias,  directed  that  the  copy  of  the 
writ  should  be  *'  forthwith"  deliTcred  to  the  defendant  on 
tlie  execution  of  the  process.  The  question  was^  what 
interpretation  the  Court  would  put  on  the  word  "  forth- 
with." The  words  of  the  section  being  ^'  upon  or  forth*- 
with  after/'  in  the  alternative,  it  was  clear  the  Legishiture 
did  not  intend  that  the  delivery  should  be  necessarily  upon 
tbe  execution  of  the  process*  It  might,  thereforci  be 
after  its  execution.  If  it  might,  then  the  word  "forthwith" 
must  be  understood  to  mean  *'  mihin  a  reasonable  time.'* 
HoWf  in  tbe  present  case,  the  defendant  was  arrested  at 
nine  o'clock  in  the  morning,  and  the  copy  of  the  writ  of 
capias  was  delivered  to  him  at  seven  o'clock  in  the  evening* 
Under  the  circumstances,  this  must  be  considered  as  a 
delivery  to  him  within  a  reasonable  time.  No  injury 
coald  result  to  the  defendant  from  not  receiving  it  sooner. 
But,  if  even  the  deUvery  were  not  snf&eientiy  early,  that 
vesoked  firooi  tbe  negligence  of  the  officar  of  the  sheriff 
who  waa  entrusted  with  the  executicm  of  the  process. 
The  plaintifrs  righrts  ougbt  not  to  be  injured  in  conse- 
quence of  the  sheriff's  carelessness.  The  plaintiff  was 
only  bound  to  deliver  the  copies  to  the  sheriff,  and  it  would 
be  presumed  that  he  had  duly  delivered  them..  The 
remedy  should  have  been  against  the  sheriff. 

WtLiiiAMS,  J. — ^The  sheriff  must  be  considered  as  tbe 
agent  of  the  plaintiff  in  the  execution  of  the  process,  and 
he  mnsi  be  answerable  for  any  non-compliance  on  the  part 
o£  the  dieriff  with  the  provisions  of  the  act. 

Buttf^'Evem  supposing  thai  the  plakiCiff  was  answer- 
able, this  non-compliance  with  the  act  could  only  be  con- 
sidered as  an  irregularity,  as  the  provbion  contained  in 
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Shearman 


could  not  make  the  process  itself  void,  and  therefore  the 
9.  defendant  was  not  entitled  to  be  discharged   from  his 

custody  under  it.  Where  an  objection  was  of  this  minute 
description,  the  court  was  in  the  habit  of  refusing  to  in- 
terfere for  the  discharge  of  the  defendant.  Thus  in  the 
case  of  Forbes  v.  Mason  (a),  the  Court  of  Common  Pleas 
held  that  the  omission  of  the  immaterial  particles  in  the  writ 
of  capias  is  not  an  irregularity  of  which  the  Court  will 
take  notice,  if  the  omissions  do  not  alter  the  meaning  of 
the  writ.  Here  the  defendant  had  been  served  with  a  copy 
of  the  writ,  which  was  correct,  and  which  gave  him  all  the 
information  requisite  with  respect  to  the  course  he  ought 
to  adopt  in  order  to  obtain  his  discharge  out  of  custody. 
All,  therefore,  which  the  Legislature  could  have  had  in 
view  for  the  benefit  of  the  defendant  had  been  done. 
The  present  rule,  consequently,  ought  to  be  discharged. 

Martin,  in  support  of  the  rule,  contended  that  the 
directions  of  the  statute  must  be  strictly  pursued.  It 
had  been  the  uniform  practice  of  the  Courts  to  require 
parties  who  made  use  of  the  extraordinary  remedy  of 
arrest  to  adhere  most  scrupulously  to  the  course  prescribed 
by  the  statute.  The  question  as  to  whether  any  incon- 
venience resulted  to  the  party  or  not,  in  consequence  of 
the  defect  complained  of,  was  not  the  principle  on  which 
the  Court  had  in  those  cases  acted  ;  but  it  was,  that  the 
statute  had  given  plaintiffs  a  particular  power  which  they 
were  bound  strictly  to  pursue.  But  in  the  present  case  the 
omission  to  serve  the  copy  forthwith,  that  was,  immediately 
after  the  execution  of  the  process,  might  be  productive  of 
an  extended  imprisonment.  Until  the  defendant  received  a 
copy  of  the  writ,  he  was  unaware  of  the  steps  necessary  to 
be  taken  in  order  to  procure  his  liberation  from  custody 

(fl)  Ante,  Vol.  3,  p.  104. 
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Here,   however,  he  had  remained  in  prison   from  nine 
o'clock  in  the  morning  until  seven  o'clock  in  the  evening,     ^ 
before  the  copy  was  served.     Had  he  received  earlier  in*  «• 

&I 'Knight 

formation,  he  might  at  an  earlier  period  have  procured  bail, 
and  thus  obtained  his  liberation.  This  observation 
evidently  shewed  that  the  provision  contained  in  the  section 
in  question  was  in  favour  of  liberty,  and  therefore  it  was 
clear  that  the  Legislature  intended  by  the  word  "  forth- 
with," that  the  copy  should  be  delivered  immediately  after 
the  arrest.  If  the  form  of  the  writ  itself  were  examined, 
this  argument  was  still  further  supported.  One  of  the 
clauses  contained  in  it  was  in  these  words,  ''  And  we  do 
further  command  you,  that  on  execution  hereof,  you  do 
deliver  a  copy  hereof  to  the  said  defendant.*'  The  writ 
prescribed  the  duty  of  the  sheriff,  and  that  duty  was  to 
deliver  the  copy  **  on  execution"  of  the  process.  As  to 
the  objection  only  amounting  to  an  irregularity,  and  that 
therefore  the  Court  would  not  interfere  to  discharge  the 
defendant,  the  case  of  Hodgson  v.  Towring  (a)  was 
analogous.  There,  the  marginal  note  was,  '^  Where  a 
defendant  has  been  arrested  on  a  ca.  sa.,  to  execute  which 
the  sheriffs  officer  has  broken  an  outer  door,  the  Court 
will  discharge  him  out  of  custody  on  a  summary  applica- 
tion.*' In  that  case  the  interference  of  the  Court  was 
much  stronger  than  in  the  present ;  for  there,  the  process 
was  final,  whereas  in  the  present  instance  it  was  mesne. 
For  these  reasons  it  was  submitted  that  the  present  rule 
ought  to  be  made  absolute. 

Williams,  J. — The  first  question  is,  how  I  am  bound  to 
interpret  the  term  **  forthwith"  in  this  act  of  Parliament. 
I  think  that  no  one  can  doubt,  on  reading  the  act,  that  all 
the  forms  prescribed  in  the  writ  are  intended  for  the  benefit 
of  the  party  arrested,  and,  therefore,  it  is  incumbent  on 

(a)  Ante^p.410. 
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those  executing  the  proeesa  to  comply  with  the  pceciie  di- 
rections of  the  act,  which  cannot  be  more  express.  The  aet 
requires  that  the  persons  making  the  arrest  ^*  shall  upon  or 
forthwith  after  the  execution  of  such  process  cause  one 
such  copy  to  be  delivered  to  every  person  upon  whom  such 
process  shall  be  executed."  That  seems  to  be  an  injune* 
tion  which  it  is  intended  shall  be  imperative,  and  I  am 
bomid  to  suppose  that  there 'was  some  good  reason  for  the 
enactment.  That  reason  is  apparent ;  it  is  that  the  copy  is 
intended  to  be  lef i  with  the  party,  so  that  be  may  immediately 
set  himself  in  motion  to  find  bail  and  procure  his  liberty. 
As,  theveibre,  the  statute  prescribes  that  a  copy  of  the 
capias  should  be  forthmih  delivered,  I  am  bound  to  give 
that  construction  to  it  which  will  have  the  greatest  effect 
for  the  ease  and  favour  of  the  party  arrested*  The  next 
question  is,  whether  or  not  I  am  satisfied  that  a  copy  of 
the  capias  was  delivered  to  the  defendant  at  the  time  of 
the  arrest  (or  within  such  a  time  afterwards  aa  will  come 
within  the  description  of  the  term  ''forthwith"),  and  I 
think  that  on  these  affidavits  it  appears  that  there  was 
not  any  copy  so  delivered.  The  atatute  not  having  been 
complied  with,  this  rule  must  be  made  absolute,  but  on  the 
terms  of  no  action  being  brought. 

Rule  absolute  accordingly* 


In  applying  to 
•ign  judgment 
on  a  warrant 
of  attorney,  it 


Reeder  f?.  Whip  and  Another. 

JUoGGINS  applied  to  be  allowed  to  enter  up  judgment 
upon  an  old  warrant  of  attorney.  The  affidavit  on  which 
he  moved  was  rather  peculiar  in  its  terms,  in  the  mode  of 
for  the  deponent  Stating  the  defendant  to  be  still  alive.  It  was  deposed 
?c  bTevM*thc  ^y  ^^^  person  making  the  affidavit  that  one  of  the  de- 
defendant  to  be    fendants  had  been  seen  alive  within  a  few  days ;  but  with 

alive,  from 
information 
which  he  haa  received,  anlesa  he  also  swears  that  he  believes  the  information  to  be  true. 
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respect  to  the  other^  it  was  merely  sworn  that  inquiries         1837. 

had  been  made  by  the  deponent,  and  that  frorn^  then, 

''  he  Yerily  belieTed,  that  the  defendant  was  allTe  on  the 

15th  of  April/'  the  present  application  being  made  on  the 

6lh  of  May.    The  affidavit,  however,  did  not  proceed  to 

state  that  the  deponent  believed  the  information  he  had 

received  to  be  true. 

Williams,  J. — I  think  that  is  insufficient^  and  therefore 
I  cawiot  grant  you  the  rule. 

Rule  refused. 


Jacobs  <?.  Griffiths. 

JlALMER  applied  to  enter  up  judgment  on  an  old  war-  in  applying  to 
rant  of  attorney.     The  application  was  made  on  the  4th  on  an  old  war- 
May.    The  defendant  was  in  the  army,  and  the  mode  in  "?^°^fflctenT^' 
which  it  was  sought  to  shew  that  he  was  still  alive  was,  by  proof  of  the 

**  ,  defendant  being 

the  production  of  an  affidavit  made  by  an  army  agent  in  alive,  to  shew 

London,  who  stated  that  he  had  on  the  1st  of  May  paid  a  of  hif  has-been 

cheque  drawn  in  the  handwriting  of  the  defendant,  dated  ^^f^f^  ^fy, 

nine  days  previous.  ^*o'«  **>«  *ppi»- 

^     '^  cation. 

Williams,  J. — ^I  think  that  is  sufficient,  and  therefore 
you  may  take  the  rule. 

Rule  granted. 


Carter's  Bail. 

Jf  USB  Y  objected  to  the  justification  of  the  bail  in  this  if,  in  the  affi- 

case^  on  the  ground  that  in  the  affidavit  of  sufficiency  the  adency.'made 

hail  bad  m^ely  sworn  to  be  "  possessed"  of  the  required  ^t^t!!  wm", 

sum,  instead  of  **  worth"  that  amount,  conlrary  to  the  di-  <^«  ^^i  '^«» 

themielves 
"  possessed/' 

iBftead  of**  wortb/^  tb«  reqniftd  smn,  it  ia  no«  a  giovod  fat  MJ6ctio%  Inl  merely  of  depriving 

ddead«aft  oC  oosli  of  juiti<>j»^ 
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BaiL 


rections  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s,  19  (a),  which 
made  an  amendment  in  the  form  given  by  the  rules  of 
Trinity  Term,  1  Will.  4  (A).  It  was  true,  that  in  the 
form  the  word  used  was  '^  possessed,"  but  the  word  re- 
quired by  the  subsequent  rule  was  *^  worth."  The  prac- 
tice was  now  clearly  established,  by  a  long  train  of  accord- 
ant decisions,  that  "  worth"  must  be  used.  The  defend- 
ant by  adopting  the  form  given  by  the  rules  of  Trinity 
Term,  1  Will.  4,  was  bound  to  pursue  it  strictly.  If  he 
did  not,  he  had  not  placed  himself  in  a  situation  to  justify. 
He  cited  Pensoris  Bail  (e),  the  marginal  note  of  which 
was,  ''If  a  defendant,  in  justifying  his  bail,  adopts  the 
new  practice  under  T.  T.  1  Will.  4,  he  must  conform  to 
it  strictly,  and  therefore  an  affidavit  of  sufficiency,  though 
good  by  the  old  practice,  but  defective  by  the  new,  is  in- 
sufficient." Under  these  circumstances,  the  bail  ought  not 
to  be  allowed  to  justify. 

Knowlesy  in  support  of  the  bail,  contended  that  although 
the  exact  form  of  the  affidavit  had  not  been  complied  with, 
the  only  effect  of  the  informality  was  to  prevent  the  de- 
fendant from  obtaining  the  costs  of  justification,  to  which 
he  would  otherwise  have  been  entitled.  That  was  the 
usual  course  adopted  by  the  Courts  in  such  cases. 

Williams,  J. — I  think  the  bail  may  justify.  The  only 
effect  of  not  complying  with  the  rule  in  this  respect  is,  to 
prevent  the  defendant  from  obtaining  the  costs  of  justifi- 
cation (cQ. 

Bail  justified. 


(a)  Ante,  Vol.  1,  p.  185. 

(b)  Ante,  Vol.  I,  p.  106. 

(c)  Ante,  Vol.  4,  p.  627. 

{d)  See  Worlison*s  Bail,  ante, 
Vol.  2,  p.  53»  where  Gurney,  B., 
intimated  that,  for  the  future,  no 
amendment  of  the  affidavit  of  suf- 
ficiency, by  substituting ''  worth*' 
for  "  possessed,"  would  be  al- 


lowed; and  Naylor*s  Bail,  ante. 
Vol.  3,  p.  452,  where  the  Court  of 
Exchequer  refused  to  allow  the 
amendment,  and  intimated  that, 
by  making  an  affidavit  of  merits, 
and  on  payment  of  costs,  an  ap- 
plication might  be  made  to  stay 
proceedings.  In  that  case  the  bail 
were  rejected. 
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Johnson  v.  Rutledge. 

XC.  V.  RICHARDS  moved  to  discharge  a  defendant  out  The  notice  of 
of  custody,  under  the  4S  Geo.  3,  c.  123,  on  the  ground  of  !l°de?lhJ'^''°' 
his  havinir  remained  twelve  successive  calendar  months  in  ^\^^^'^> 

®  c.  123,  ought 

execution  for  a  debt  not  exceeding  20L  to  be  served 

on  the  plaintiff, 
and  not  his 

Cowling  appeared  to  oppose  the  application  in  the  first  "^^y?  but 
instance,  and  objected,  that  the  notice,  pursuant  to  1  Reg.  defendant  may, 
Gen.  H.  T.  2  Will.  4,  s.  90  (a),  had  been  served  on  the  being  dispoMd 
attorney   instead   of  the  plaintiff  in   the   cause.      This,  ^^'^Jh™** 
he  contended,  was  insufficient,  because  the  office  of  the  discbarge,  to 
attorney  was  at  an  end  when  judgment  had  been  sign-  thepiaintiir: 
ed.     He  cited  Kelli/  v.   Dickinson  (6),   and   Gordon  v. 
Ttoine  (c). 

R.  V.  Richards  admitted  the  objection  to  be  fatal,  but 
submitted  that  he  might  now  take  a  rule  to  shew  cause,  to 
be  served  on  the  plaintiff  himself. 

Patteson,  J. — The  notice  ought  to  be  served  on  the 
plaintiff  himself,  and  you  may  now  take  a  rule  nisi  for  his 
discharge,  but  that  must  be  served  on  the  plaintiff,  not  on 

his  attorney. 

Rule  nisi  accordingly. 

(a)  Ante,  Vol.  1,  p.  646.  (h)  Ante,  Vol.  1,  p.  196. 

(c)  Ante,  Vol.  4,  p.  660. 


580 


RULE 


or 


The  Courts  ofKingU  Bencif  Commam  Pleas^  and 
Exchequer,  appmniing  Exmmnersm 


BASTER  TERM,  1837- 

1837,  -*-^  ^^  ORDERED,  that  the  several  Masters  and  Prothonota- 
ries  for  the  time  being  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer  respectively,  together  with 
William  Tooke,  Thomas  Adiington,  Samuel  Amory,  Beor- 
jamin  Austin,  Michael  Clayton,  Edward  Foss,  Richard 
Harrison,  Philip  Martineau,  Thomas  Metcalfe,,  Charles 
Ranken,  Charles  Shadwell,  and  John  Teesdale,  gentle- 
men, attorneys,  be,  and  the  same  are  hereby  appointed 
Examiners  for  one  year,  now  next  ensuing,  to  examine  all 
such  persons  as  shall  desire  to  be  admitted  attorneys  of 
all  or  either  of  the  said  Courts,  and  that  any  five  of  the 
said  Examiners,  one  of  them  being  one  of  the  said  Mas- 
ters or  Prothonotaries,  shall  be  competent  to  conduct  the 
said  examination,  in  pursuance  of  and  subject  to  the  pro- 
visions of  the  Rule  of  all  the  said  Courts,  made  in  this  be- 
half in  Hilary  Term,  1836.    (Signed) 

Den  man,  Er  H.  Alderson, 

N.  C.  TiNDAL,  J.  Patteson, 

J.  Littledale,  J.  Gurnet, 

J.  Vaughan,  J.  Williams, 

J.  Parke,  J.  T.  Coleridge, 

W.  BOLLAND,  T.  CoLTMAN, 

J.  B.  Bosanquet,  Abinger. 
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IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


RyLAND  r.  WORMWALD.  ^^7« 

X  HE  declaration  was  delivered  on  the  8th  of  Mareb,  and  The  8th  rule 


on  the  13th  (the  12th  being  Sunday)  Uie  defendant  deli-  2^¥Ui\a.  to 
vered  a  plea  of  privileffe  as  an  attorney  of  another  court,  ^^c  caicuiatioo 

*^  ^  ^  'f  of  ume,  applie 

The  plaintiff  signed  judgment^  conceiving  that  the  plea  to  pieaB  in 
should  have  been  delivered  within  four  days  inclusive* 

Cowling  moved  to  set  aside  the  judgment  and  subse- 
quent proceedings  for  irregularity.  He  admitted  that 
under  the  old  practice  the  plea  would  be  too  late,  but  con- 
tended that  the  8th  rule  of  H.  T.  2  Will  4,  (a)  applied  as 
well  to  pteas  in  abatement  as  other  pleas. 

ChanneU  shewed  cause. — The  rule  does  not  extend  to 
pleas  in  abatement  Since  that  rule  it  has  been  the  inva- 
riable practice  to  plead  four  days  inclusive.  Notwith- 
standing the  rule  of  H.  T.  £  Will.  4,  which  makes  two 
days'  notice  of  bail  sufficient  in  certain  cases,  if  bail  jus- 
tify the  next  day  but  one,  the  notice  mnst  nevertheless  be 


(a)  ''  And  it  is  farther  ordered, 
that  in  all  cases  in  which  any  par- 
ticubr  nnmber  of  days,  not  ex- 
pressed 10  be  dear  days,  is  pre- 
scribed by  the  rules  or  practice  of 
the  Courts,  the  same  shall  be  reck- 
oaed  exclunvely  of  the  first  day, 
and  ladusiviily  of  the  last  day, 


unless  the  last  day  shall  happen  to 
fall  on  a  Sunday,  Christmas-day, 
or  Good  Friday,  or  a  day  appointed 
for  a  publie  fast  or  thanksgiving; 
in  which  case,  the  time  shall  be 
reckoned  exclusively  of  that  day 
also."    Ante,  vol.  1,  p.  200. 
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1837.         served  before  eleven  o'clock  in  the  forenoon.     {Parker  B. 

— The  rule  has  used  words  which,  if  considered  accordinff 
Ryland  ^  ^  '  ^  ^ 

V-  to  their  grammatical  construction^  extend  the  time.     Al- 

der son^  B. — This  is  clearly  a  case  in  which  a  particular 
number  of  days  are  prescribed  by  the  prcu:tice  of  the 
Court;  and  if  so,  the  first  day  is  inclusive,  the  last  exclu- 
sive]. The  courts  have  always  been  of  opinion  that  pleas 
in  abatement  ought  not  to  be  favoured.  Jennings  v. 
Webb  (a),  and  Long  v.  Miller  (6.) 

* 
Cowling  refered  to  Pepperell  v.  Burrell  (c). 

Parke,  B. — Whether  or  no  pleas  in  abatement  were  in 
the  contemplation  of  the  framers  of  the  rule  I  cannot  tell, 
but  the  very  best  rule  of  construction  is  the  grammatical 
construction^  unless  it  leads  to  manifest  absurdity.  As 
the  rule  has  not  yet  been  applied  to  pleas  in  abatement, 
the  present  rule  will  be  absolute  without  costs. 

Rule  absolute. 

(a)  IT.  R.  279.  (6)  2Slra.  1191. 

(c)  1  C.  M.  &  R.  372. 


DONCASTER  V.  CaRDWELL. 

WbereadefeD-  ADDISON  shewed  cause  against  a  rule  obtained  by 
terms  to  accept  W.  H.  Watson^  for  judgment  as  in  case  of  a  nonsuit, 
triar  theircaD  "^^^  defendant  was  under  terms  of  taking  short  notice  of 
be  no  counter-     trial,  and  notice  was  eiven  on  the  17th  of  March  for  trial 

at  the  Assizes  on  the  25th,  which  notice  was  counter- 
manded on  the  21st.  The  only  question  was,  whether  the 
defendant  was  entitled  to  the  costs  of  the  day.  It  was 
submitted  that  the  defendant  being  under  terms  to  accept 
short  notice  of  trial,  it  was  not  necessary  to  give  six  days' 


Cardwell. 
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notice  of  countermand.     The  rule  of  H.  T.  2  Will.  4,  s.         1837. 

61,  made  six  days'  notice  of  countermand  necessary  in  honcaster 
country  causes,  unless  where  short  notice  of  trial  should  <*• 

be  given  (a). 

Parke,  B. — The  officer  says  that  there  can  be  no 
countermand  where  the  plaintiff  gives  short  notice  of  trial. 
He  must  therefore  pay  the  costs. 

Rule  accordingly. 

(fl)  Ante,  Vol.  1,  p.  190. 


Platt  v.  Hall. 

XN  this  case  the  verdict  was  taken  by  consent  for  the  where  a  rule 
amount  of  damages  in  the   declaration,   subject  to  the  read'IngVpar^ 
award  of  an  arbitrator.     Crompton  having  obtained  a  rule  ticuiar  docu- 

'^  ,  **,  menl,  it  is  luf- 

for  the  delivery  of  the  postea  to  the  plaintiff,  in  order  that  flcieot  to  de- 
he  might  enter  the  verdict  pursuant  to  the  arbitrator's  « paper 

award  wriUng," 

*^*^">  without  rtating 

the  nature  of 
the  document. 

Willmore  shewed  cause. — The  rule  is  drawn  up  upon 
reading  the  affidavit  of  T.  C.  and  the  paper  writing 
thereto  annexed*  It  is  not  sufficient  to  refer  thus  to  the 
award,  but  the  document  itself  ought  to  be  specified.  In 
Sherry  v.  Oke  (a),  a  rule  to  set  aside  an  award  was 
drawn  up  upon  reading  a  paper  writing,  which  was  in  fact 
a  copy  of  the  award ;  but  it  was  not  stated  so  to  be,  and  it 
was  held  to  be  insufficient.  [Parke,  B. — That  decision 
proceeded  on  the  ground,  that  there  was  no  affidavit  that 
the  paper  writing  annexed  was  a  true  copy  of  the  award. 
Alderson,  B. — There,  the  rule  was  not  drawn  up  on  read- 
ing the  award,  but  upon  reading  a  paper  writing  purport- 
ing to  be  a  copy  of  the  awards  but  which  did  not  appear 
to  be  a  true  copy]. 

(fl)  IH.&W.  119. 
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Crompion  referred  to  the  report  of  Sherry  y.  Oke{a), 
by  which  it  appeared,  that  the  rule  for  setting  aside  the 
award  was  drawn  up  on  reading  an  affidavit,  but  no  copy 
of  the  award  was  annexed  to  that  affidavit. 


Parke,  B. — That  makes  a  clear  distinction  from  the 
present  case. 

Wittmore  then  shewed  cause  upon  the  merits. 

(a)  Ante,  Vol.  3,  p.  349. 


An  appearance 
cannot  be  en- 
tered none  pro 
tunc;  and  there- 
fore, if  it  be  not 
entered  nndl 
i^er  judgment 
signed  upon  a 
cognovit,  the 
judgment  may 
be  set  aside  for 
Irregularity. 


Watson  r.  Dow. 

mTETERSDORFF sheMred  cause  against  a  rule  obtained 
by  Godson,  for  setting  aside  judgment  signed  upon  a  cog- 
novit, for  irregularity.  The  objection  was,  that  an  appear- 
ance was  not  entered  until  the  third  day  after  judgment 
signed.     It  was  submitted,  that  the  defendant  was  estop- 
ped  from  objecting  to  the  irregularity,  an  appearance 
having  been  entered  nunc  pro  tunc :  Davis  v.  Hughes  {a). 
[^Parke,  B. — ^At  the  time  that  case  was  decided  there 
was  relation  (o  the  first  day  of  term :  die  officer  says  there 
is  no  relation  of  an  appearance].    By  the  terms  of  the 
cognovit,  the  defendant  authorizes  T.  K.  or  any  other  at- 
torney, to  appear  for  him  if  necessary.    It  is  not  compe^ 
tent,  therefore,  for  the  defendant,  after  having  autho- 
rized an  attorney  to  act  for  him,  to  cone  befcnre  the  court 
and  repudiate  the  act  of  his  own  agent. 

Parke,  B. — The  plaintiff  should  have  taken  care  not 
to  have  signed  judgment,  till  after  the  defendant  was  in 
court.  The  rule  must  be  absolute — no  action  to  be 
brought. 

Rule  accordingly. 

(a)  7  T.  R.  206. 
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Wyatt  v.  Howell. 
Ji JIN  moYed  for  judgment  as  in  case  of  a  nonsuit.     Is-  Where  issue 

T  1        1  /»         was  joined 

sue  was  joined  on  the  26th  of  November,  the  day  after  ttie  day  after 
Michaelmas  Term«     He  submitted  that  the  issue  must  be   Term!^ir«&/, 
considered  as  joined  in  Michaelmas  Term,  and  in  that  th»ta«notioD 

'  for  judgment 

case  a  motion  in  Easter  Term  would  be  too  soon.  as  in  case  of 


Parke,  B.,  stated  that  the  point  had  arisen  in  other 
cases  which  were  pending,  and  that  he  would  consult  the 
Judges. 

On  a  subsequent  day  his  Lordship  stated  that  he  had 
consulted  with  the  other  Judges,  and  they  were  of  opinion 
that  the  application  came  too  soon. 

Rule  refused. 


In  Gough  V.  White,  which  was  a  similar  motion,  the  rule  wa^  dis- 
charged. 


a  nonsuit,  in 
Easter  Term, 
was  too  soon. 


Edwards  v.  Jones. 
The  defendant  in  this  case  was  arrested  for  100/.,  and  '^!*f„^*'^"^/'^ 

a  bill,  who  has 

went  to  prison,  where  he  remained  until  he  was  discharged  given  some 
out  of  custody  on  account  of  a  defect  in  the  affidavit  to  jg  entiUed  to 
hold  to  bail.     The  action  was  brought  on  a  promissory  '""^  ^^^  *^® 

o  *r  J    whole  amount 

note  for  100/.,  made  by  the  defendant,  and  indorsed  to  of  the  bill,  un- 

less  he  is  aw  aire 

the  plaintiff.     The  defendant  pleaded  that  the  note  was  that  no  con- 
given  upon  a  special  consideration,  which  had  failed,  and  pags^^bctween 
that  the  plaintiff  had  given  no  value  for  it.     The  plaintiff  ^J**  P"\'  P*'- 

,  ,  tics  to  that 

replied  by  entering  a  nolle  prosequi,  except  as  to  the  sum  amount;  and 

of  49/.,  for  which  amount  he  had,  ii?  fact,  given  value.     A  though  he  reco- 
ver less  than  the 
amount  for 
which  he  arrested,  the  defendant  is  not  entitled  to  costs  under  the  4S  Geo.  3,  c.  46. 
Semble,  that  where  a  party  is  arrested  and  goes  to  prison,  he  is  arrested  and  held  to  ^ckU  bail 
within  the  meaning  of  the  43  Geo.  3,  c  46,  s.  3. 

VOL.  V.  Q  Q  D.  P.  C. 
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verdict  having  been  found  for  the  plaintiff  for  49/.,  Thomas 
obtained  a  rule  nisi  to  allow  the  defendant  his  costSi  under 
the  43  Geo.  3,  c.  46,  s.  3. 

V.  WiUiams  shewed  cause. — The  defendant  haa  been 
arrested,  and  remained  in  gaol  until  a  formal  defect  waa 
discovered  in  the  affidavit  of  debt,  upon  which  he  was 
discharged  out  of  custody  under  a  Judge's  orfler.  The 
question  then  is,  whether  the  defendant  had  been  arrested 
and  held  to  bail  within  the  words  of  the  statute.  The  3rd 
section  enacts,  ''  that  in  all  actions  wherein  the  defcmdant 
or  defendants  shall  be  arrested  and  held  to  special  bail, 
and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  or  defendants 
in  such  action  shall  have  been  so  arrested  and  held  to  spe- 
cial bail,  such  defendant  or  defendants  shall  be  entitled  to 
costs  of  suit,'*  &c.  To  entitle  a  defendant  to  costs  there  must 
be  not  only  an  arrest,  but  also  a  holding  to  special  bail.  In 
Bates  V.  Pilling  (a),  Bayley^  J.,  says — "  It  is  always  de- 
sirable to  adhere  as  much  as  possible  to  the  language  of  an 
act  of  Parliament,  and  to  construe  every  passage  of  it  con- 
sistently with  the  context.  In  construing  an  act  of  Parlia- 
ment we  may  look  at  the  title,  and  if  we  do  so  in  this  in- 
stance, we  find  that  it  is  intitled  "  An  Act  for  the  more  ef- 
fectual Prevention  of  frivolous  and  vexatious  Arrests;''  and 
then,  when  we  come  to  the  provisions,  we  find  that  they  ap- 
ply to  all  actions  wherein  the  defendant  or  defendants  shall 
be  arrested  and  held  to  special  bail.  The  words  are  not 
where  the  defendant  shall  be  arrested  alone,  or  held  to 
special  bail  alone ;  nor  are  the  words  arrested  and  held  to 
special  bail  synonymous,  so  as  to  make  one  of  them  useless 
and  nugatory ;  but  they  mean  different  things,  and  are 
distinct  proceedings,  io  which  different  parties  act."  The 
same  point  came  before  the  Court  in  Wilson  v.  Brough' 

(a)  2  C.  &  M.  374;  ante,  Vol.  2,  p.  36?. 
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Ian  (a),  but  that  case  was  decided  upon  another  ground.  1887* 
Pari,  J.9  in  Amor  r*  BloJi€ld{b),  was  of  opinion  that  the 
party  roust  be  arrested  and  held  to  special  bail.  [Lord 
Abinger^  C«  B. — A  man  who  yoluntarily  gives  special  bail 
is  in  no  sense  arrested :  when  a  man  is  arrested  he  is  held 
in  custody  for  the  purpose  of  giving  special  bail.  In  the 
case  of  Bates  v.  PiUing,  Vaughan,  B.,  considers  that  there 
must  be  both  an  arrest  and  holding  to  bail ;  but  that  point 
was  not  before  the  Court,  for  the  question  was,  whether 
there  must  not  be  an  arrest  first.  Parke,  B. — If  a  man  is 
arrested  until  he  gives  special  bail,  is  he  not  held  to  spe- 
cial bail  ?  The  meaning  of  arresting  him  is  to  hold  him 
in  custody  until  he  shall  give  bail.  If  a  man  is  arrested 
and  placed  under  the  obligation  of  giving  special  bail,  is 
he  not  within  the  act?]  Suppose  a  party  arrested,  and 
immediately  after  he  is  told  that  he  need  not  put  in  special 
bail,  but  only  a  common  appearance,  that  would  not  be  a 
case  within  the  statute.  [Parke,  B. — If  arrested  and 
placed  under  the  obligation  of  giving  bail,  is  not  that 
enough?]  It  is  submitted  that  he  ought  to  say  that  he 
would  take  the  benefit  of  the  statute.  In  the  present  case, 
the  defendant  has  not  got  out  of  prison  by  due  course  of 
law,  but  by  taking  advantage  of  a  defect  in  the  affidavit  to 
hold  to  bail.  It  is  an  established  rule  in  the  construction 
of  wills,  that  or  may  be  construed  and,  in  order  to  give 
effect  to  the  intention  of  the  testator ;  but  the  Courts  would 
not  do  so  where  such  a  construction  is  likely  to  do  vio- 
lence to  the  testator's  intention.  The  most  convenient 
view  of  the  statute  is,  that  no  person  is  entitled  to  the 
benefit  of  it  except  he  be  arrested,  and  after  being  ar** 
rested  is  held  in  custody  until  he  puts  in  bail  in  due  course 
of  law.  The  term  special  bail  is  used  in  the  statute  in 
contradistinction   to  common   bail.     [Parke,  B* — If  the 


(a)  Ante,  Vol.  2,  p.  631. 
(6)  9  Bing.  91 ;  S.  C.  2  M.  &  Scott,  156. 

Q  q2 
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holding  to  special  bail  .means  that  a  party  is  imprisoned 
until  he  finds,  and  in  order  that  he  may  find,  special  bail, 
in  that  sense  he  is  held  to  special  bail :  Bates  y.  Pilling  is 
not  decisive  in  this  case,  but  only  that  there  must  be  an 
arrest.  Alderson,  B. — If  you  look  at  the  act,-  it  is  clear 
the  legislature  contemplated  an  arrest;  the  reasons  upon 
which  the  Judges  decided  Bates  v.  Pilling  are  utterly 
irreconcileable  with  the  point  before  them]. 

TAomas,  in  support  of  the  rule. — The  preamble  of  the 
act  explains  the  intention  of  the  legislature — it  is  for  the 
more  effectual  prevention  of  frivolous  and  vexatious  ar- 
rests, and  for  the  relief  of  persons  imprisoned  on  mesne 
process.  Suppose  a  person  arrested  went  to  prison,  not 
being  able  to  find  bail,  and  remained  in  prison  until  aflter 
verdict,  that  would  be  a  case  within  the  act.  Where  there 
has  been  an  arrest,  which  puts  a*  party  in  such  a  situation 
that  he  must  give  bail  or  go  to  prison,  that  satisfies  the 
act.  The  meaning  of  the  statute  is  not  that  he  must  give 
special  bail,  but  that  there  shall  be  such  an  arrest  as  com- 
pels him  to  give  bail,  in  order  to  obtain  his  liberty.  Amor 
V.  Blofield  merely  decided  that  there  must  be  an  arrest 
Besides,  the  plaintiff^  did  not  know  that  the  payee  had  given 
no  value  for  the  note,  and  therefore  he  would  be  entitled 
to  arrest  for  the  whole  amount. 

Lord  Abinger,  C.  B. — The  present  case  does  not  call 
upon  us  to  make  any  decision  upon  the  point  raised  by 
Mr.  fVilUamSf  since  it  appears  the  plaintiff*  had  no  kno#- 
ledge  that  this  was  an  accommodation  note.  If,  indeed, 
the  plaintiff  had  known  that  fact,  and  had  then  arrested 
the  defendant,  the  question  would  have  arisen  under  the 
43  Geo.  3.  But  there  is  nothing  improper  in  a  party  who 
holds  a  bill  for  which  he  has  given  some  value  bringing  his 
action  for  the  whole  amount,  unless  he  has  ascertained  that 
there  can  be  no  claim  against  the  defendant  beyond  his 
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own.    If  it  were  not  so^  in  what  a  situation  would  bankers         1837. 
hCy  who  have  a  lien  upon  bills  for  the  balance  due  from 
their  customers.     It  may  happen  that  less  is  due  to  them 
than  the  amount  of  the  bills  pledged,  but  they  would  act 
improperly  not  to  bring  their  action  for  the  whole  amount. 

ParkEi  B. — ^I  do  not  feel  called  upon  to  say  anything 
as  to  whether  the  defendant  is  in  a  condition  to  apply  for 
costs  under  the  43  Geo.  3.  The  plaintiff  was  the  holder 
of  a  note  for  100/. ;  prim&  facie  100/.  was  due  upon  it;  he 
gave  49/.  for  it,  and  was  entitled  to  sue  for  the  whole; 
since  the  holder  of  a  bill  has  not  only  his  own  title,  but  the 
title  of  the  prior  party. 

BoLLAND  and  Alderson,  Bs.,  concurred. 


King  v.  Earl  of  Dundonald. 

ASSUMPSIT  for  goods  sold  and  delivered.    The  de-  To  an  action 
fendant  pleaded  non-assumpsit,  except  as  to  the  sum  of  and^dSveKd, 
30/L,  and  as  to  that  sum,  payment  of  30/.,  and  acceptance  ^f'*^**!"' 
thereof  in  satisfaction.    Replication,  as  to  the  sum  of  30/.  30A,  parcel  arc, 

-  ^  ,         payment  of  804 

alleged  to  have  been  paid  by  the  defendant  to  the  pIainti£P,  in  satuiaction. 
that  the  same  was  paid  on  another  and  different  account,  pijerthatthe 
and  for  another  and  different  cause  of  action  than  that  in   ^^^  ^^*  p**<* 

,  ,  ,  for  another  and 

the  declaration  mentioned,  without  this,  that  the  defend-  a  different  cause 
ant  paid  to  the  plaintiff*,  or  that  the  plaintiff*  accepted  ciauVtrarerarng 
and  received  from  the  defendant,  the  said  sum  of  30/.  in  the  acceptance 

01  It  in  satii* 

the  said  plea  mentioned,  in  satisfaction  and  discharge  of  faction  of  that 

•um  in  the  de- 

the  sum  of  30/.,  parcel  &c.,  in  the  declaration   men-  ciaration  men- 
tioned.   The  cause  was  referred  to  an  arbitrator,  who  by  ^^JJ,*  ^„  ^^^ 
his  award  found  for  the  defendant  upon  the  plea  of  non-  ferred;  and 

'  ^  upon  this  issue 

the  arbitrator 
found  for  the 

defendant  as  to  SL,  and  for  the  plaintiff  as  to  the  residue: — Held,  that  the  award  was  sufficiently 

certain,  and  that  this  finding  in  effect  assessed  the  damages  at  27L 
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1837-         assumpsit,  and  also  for  the  defendant  as  to  the  sum  otSL, 
KiNe         parcel  of  the  sum  of  30/.  in  the  plea  mentioned,  and  as  to 
E  *i'ttf        ^^  residue  thereof  for  the  plaintiff! 

PUMDOlTALSw 

W,  H.  Watson  now  moved  to  set  aside  the  award,  on 
th^  ground  of  uncertainty.  He  contended  that  the  arbi- 
trator should  have  gone  on  to  assess  the  amount  of  da- 
mages. The  new  assignment,  coupled  with  the  plea,  did 
not  admit  the  precise  sum  of  27/.  to  be  due*  Cousins  ▼• 
Paddon  (a)  was  distinguishable  from  the  present  case;  for 
there,  the  issue  was  upon  the  plea  of  payment,  and  a 
smaller  sum  was  proved  to  be  paid  than  that  which  the 
defendant  pleaded. 

Parke,  B. — The  replication  is  not  a  new  assignment — 
it  takes  issue  on  the  plea  with  a  special  inducement.  The 
defendant  says  that  he  paid  to  the  plaintiff*,  and  the  plain- 
tiff received  in  satisfaction,  302.,  in  respect  of  so  much  of 
his  demand  in  the  declaration.  The  plaintiff*  replies,  that 
it  was  another  and  different  30/.,  and  that  he  did  not  re* 
ceive  it  on  account  of  any  part  of  his  claim  in  the  present 
action.  Upon  that  issue,  the  arbitrator  finds  for  the  de- 
fendant as  to  3/.,  and  for  the  plaintiff*  as  to  the  residue* 
That  assesses  the  amount  of  damage  upon  that  issue  to 
27i 

Alderson,  B. — The  finding  of  the  arbitrator  is,  in  sub- 
stance, that  a  verdict  shall  be  entered  for  the  plaintiff 
for  27£ 

Rule  refused. 

{a)  2  C.  M.  &  R.  547. 
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Jones  v.  Turnbull. 

Jl  HIS  was  a  rule  under  the  first  section  of  the  Inter-  The  pioinriir, 
pleader  Act.     It  appeared  that  the  plaintiff^  who  was  a  anuncertie^ced 
builder,  had  become  bankrupt  in  July,  1835,  and  had  not  fo^a'baUDw*^ 
since  obtained  his  certificate.     In  October,  1836,  he  com-  due  to  him  for 
menced  an  action  against  the  defendant  for  the  balance  of  was  nonsuited: 
a  claim  of  388i.,  in  respect  of  repairs  done  by  him  for  the  ^^n^i^ 
defendant.     The   cause   came   on  for  trial  before  Lord  the  arbitrator 

1   .     .  found  a  sum 

Aotnger,  C.  B.^  when  the  plaintiff  was  nonsuited^  it  ap-  due  to  the 
pearing  that  the  credit  had  not  then  expired.     It  was,  iH^w/ihlTthe 
however,  agreed  that  the  cause  should  be  referred  to  an  P^"/*^"  •«?'- 

°  ney  had  a  claim, 

arbitrator,  who  by  his  award  found  124/.  due  to  the  plain-  ■*  against  the 
tifi*,  after  deducting  the  costs  of  the  nonsuit.  This  sum  the  amount  of 
was  claimed  by  the  assignees  under  the  fiat.  The  attor-  ifwa!Jd°fo?the* 
ney  for  the  defendant  also  set  up  a  claim  for  his  costs  in  costs  of  the 

...  action  and  of 

the  successful  action,  and  for  40/.  lent  to  the  piainti£Pfor  the  award, 
the  purpose  of  enabling  him  to  perform  the  work  which 
was   the   subject  of  the   action.      The  plaintiff  having 
brought  an  action  on  the  award,  Piatt,  on  the  part  of  the 
defendant,  obtained  the  present  rule. 

■ 
Chandless,  for  the  assignees. — This  is  a  sum  which  the 
assignees  are  entitled  to  claim,  and  if  so,  the  attorney  can 
have  no  lien  as  against  them.  In  Crofton  v.  Poole  {a),  the 
plaintiff,  a  furniture  broker,  and  an  uncertificated  bank- 
rupt, was  employed  by  the  defendant  in  removing  his 
goods,. and  for  that  purpose  procured  vans,  supplied  pack- 
ing cases  and  crates,  and  employed  five  or  six  men  in  the 
packing,  unpacking,  and  conveyance  of  the  property,  and 
this  was  held  to  be  a  debt  claimable  by  the  assignees. 
The  plaintiff's  attorney  has  clearly  no  claim  for  the  40/. 
lent.    As  to  the  costs  of  the  action,  he  has  been  employed 

{a)  1  B.  &  Adol.  568. 
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1837. 


Jones 

V, 
TURNBULL. 


to  bring  an  action  for  money  to  which  the  assignees  were 
entitled.  [Parke,  B. — Would  he  not  have  had  a  lien  on 
the  award  as  against  the  plaintiff?]  The  case  must  be 
tried  by  the  same  principle  as  if  the  assignees  had  brought 
an  action  against  the  defendant :  he  could  not  have  pleadeil 
the  lien  of  the  plaintiff's  attorney.  [Lord  Abinger,  C.  B. 
— The  award  would  be  in  the  possession  of  the  attorney^ 
and  if  the  assignees  had  brought  an  action  upon  it,  the 
attorney  might  have  refused  to  let  them  have  the  award 
until  they  had  paid  him  his  lien.  Parke,  B. — The  original 
claim  for  work,  labour,  and  materials  would  merge  in  the 
award,  and  if  the  assignees  call  for  the  awards  they  must 
allow  the  attorney  the  same  lien  upon  it  as  he  would  be 
entitled  to  claim  against  the  bankrupt]. 

Lord  Abinger,  C.  B. — The  Court  is  disposed  to  think 
the  attorney  entitled  to  his  lien  on  the  award  for  his  costs, 
and  the  residue  belongs  to  the  assignees.  It  should  be 
referred  to  the  Master  to  ascertain  the  amount  of  the  at- 
torney's claim,  and  be  may  have  the  costs  of  the  action 
and  of  the  award,  but  not  the  40/.  lent:  the  surplus  is  to 
be  paid  into  Court. 

^  Rule  accordingly. 


Walker  r.  Catley. 

Assumpsit  by  indorsee  against  drawer  of  three  bills 
of  exchange.  Plea — That  the  said  bills  of  exchange  were 
respectively  made  and  indorsed  by  one  J.  E.,  in  the  name 
of  the  defendant,  he  the  said  J.  E.  then  pretending  to  be 
the  agent  of  the  defendant,  and  duly  authorized  by 
him  to  draw  and  indorse  the  said  bills :  averment,  that 
J.  E.  was.  not  the  agent  of  the  defendant,  nor  was  he 
from  him.  Re-   authorized  to  draw  and  indorse  the  said  bills,  and  that  the 

plication,  that 

the  bills  were 

not  made  or  indorsed  by  the  said  J.  E.     The  defendant  having  demurred  to  this  replication,  the 

Court  refused  to  set  aside  the  demurrer,  and  allow  the  plaintiff  to  sign  judgment  as  for  want  of  a 

plea. 


In  an  action 
by  indorsee 
against  drawer 
of  bills  of  ex- 
change, defen- 
dant pieaded 
that  J.  E.  made 
and  indorsed 
the  bills  in  the 
name  of  defen- 
dant without 
any  authority 


1 


EASTER  TERM,  7  WILL.  IV.  598 

defendant  had  not  in  any  way  ratified  or  confirmed  the 
act  of  the  said  J.  E.  Replication — That  the  said  bills 
were  not,  nor  was  any  or  either  of  them  made  or  indorsed 
by  the  person  in  that  plea  mentioned,  to  wit,  the  said 
J.  £.,  modo  et  forma.  Demurrer^  assigning  for  cause  that 
the  replication  raised  an  immaterial  issue. 

Wighiman  having  obtained  a  rule  to  set  aside  the  de- 
murrer and  sign  judgment  as  for  want  of  a  plea, 

W.  H,  Watson  shewed  cause,  and  contended  that  there 
was  good  ground  of  demurrer.  If  it  were  found,  upon  an 
issue  raised,  that  J.  £•  did  not  make  the  bills,  it  would 
not  necessarily  follow  that  defendant  did,  and  in  that  case 
there  must  be  a  repleader.  The  pIainti£P  should  have  de- 
murred to  the  plea. 

Wighiman^  in  support  of  the  rule. — The  demurrer  ad- 
mits that  J.  E.  did  not  make  the  bills,  and  if  so,  the  defen- 
dant did.  The  declaration  says  defendant  made  the  bills 
of  exchange ;  to  which  he  replies  that  the  bills  were  made 
by  J.  E.  in  his  name.  Supposing  that  fact  is  found  against 
him,  there  is  no  plea — the  ground  of  defence  wholly  fails. 
The  plea  amounts  to  a  confession  that  if  J.  E.  did  not 
make  the  bills  the  defendant  did. 

Lord  Abinoer,  C.  B. — It  is  not  so  obvious  as  to  entitle 
you  to  make  your  rule  absolute. 

Parke,  B. — ^As  there  is  some  doubt  about  the  point, 
the  rule  must  be  discharged. 

Rule  discharged. 


^/^  ^r Ai^  ^yA^'^^jt^^^  r^.'*/^^^^  ^  ^^.>S,Jy^. 
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Ikin  &•  Plevin  and  Others. 
In  the  issue        C/0^Z/iV6  shewed  cause  against  a  rule  obtained  by 

the  date  of  the  .  ,  ,  °  ' 

writ  of  sum-  HoggtM  foF  Setting  aside  the  issue  for  irregularity.    The 

wrongly  stated;  issue  Stated  the  date  of  the  writ  of  summons  to  be  Novem- 

fendlnt'ttt"  ^^^'  ^^^^*  instead  of  November,  1836:  in  several  places 

used  instead  of  the  word  defendsfit  was  used  instead  of  defendants,  and 

and  the  aw'ard  the  conclusion  was  *'  therefore  the  then  sheriff  is  com- 

tothc^Aw"  manded,"  &c.     It  was  submitted  that,  notwithstanding 

sheriff:— HeW,  these  crrors,  the  writ  was  not  irreffdar,  and  that  the  pro- 

that  these  errors  e>  »  v 

were  no  ground  per  course  was  to  apply  to  a  Judge  at  chambers  to  amend 
the'issuef  b^ut  ^  ^^  errors  at  the  cost  of  the  plaintiff.  Besides,  the  defen- 
iouree  wS^to"  ^*"^'*  attorney  had  accepted  the  paper  book,  which  was 
apply  to  a  Judge  an  admissiim  of  its  being  properly  made  up. 

at  chambers  to  &  r     r       j  r 

amend  it  at 

the  plaintiff's         Hoggtns^  in  support  of  the  rule. — The  record  is  framed 

from  the  issue,  and  it  is  material  that  it  should  be  correct^ 
in  case  any  question  should  arise  at  the  trial  as  to  the  pre- 
cise day  on  which  the  writ  of  summons  was  sued  oat.  In 
Peel  V.  Ward  (a),  which  was  an  action  for  a  sum  under 
SO^,  and  a  Judge's  order  had  been  obtained  to  try  the 
cause  before  the  sheriff,  the  Court  set  aside  the  issue,  the 
notice  of  trial,  and  the  Judge's  ordmr,  because  the  issue 
was  not  drawn  up  according  to  the  form  prescribed  by  the 
rule  of  Court.  [Alderson^  B. — There  is  a  distinction  be- 
tween that  case  and  tlie  present;  there,  the  issue  was 
drawn  up  in  a  form  which  did  not  give  the  Judge  any 
power  to  make  the  order  for  trial  before  the  sheriff;  here, 
it  is  merely  an  informality].  The  issue  should  follow  the 
form  given  by  the  rule,  but  the  award  of  venire  is  incor- 
rect, as  it  is  addressed  to  the  then  sheriff. 

Alderson,  B. — The  case  of  Peel  v.  Ward  is  no  autho- 
rity for  the  present  motion.    This  rule  must  be  dbcharged 

(a)  Ante,  p.  169. 


EASTER  TERM^  7  WILL.  IV.  595 

without  costs,  and  application  should  be  made  to  a  Judge         1^7* 
at  chambers  to  amend  the  issue,  at  the  cost  of  the  plaintiff* 

Rule  discharged  (a), 
(a)  See  Wight  ▼.  Perren,  ante,  p.  463. 


King  v.  Erle. 

rr  .  H.  WATSON  moved  to  set  aside  the  judgment  in  The  Court  per- 
this  case,  so  far  as  related  to  the  costs,  and  to  enter  a  sug-  ^sUon^to'iS' 

gestion  under  the  45  Geo.  S,  c.  62,  (the  Bath  Court  of  «*«'«J  *»  f^' 
°  ...  P'^^*  ^®  plain- 

Requests*  Act),  the  plaintiff  having  recovered  less  than  SL  tiff  of  costs  after 

The  writ  had  issued  on  the  17th  of  January,  and  an  ap-  ^nd  writ^of  eze- 

pearance  had  been  entered  for  the  defendant  under  the  ^^^^^  |j*JJ®^» 

statute.     The  defendant  suffered  judgment  by  default,  p<»ared  th«t  the 

1  .-^.^-^,  /.i.!  •  1      defendant  could 

and  on  the  2oth  of  February  nnal  judgment  was  signed,  not  apply 
and  the  costs  taxed,  and  on  the  Ist  of  March  a  writ  of  fi.  g^d*^'a*cham- 
fa.  issued.     It  was  submitted  that  the  application  could  J*"  **"^  '*' 

'^  '  fused  to  stay 

.  not  have  been  made  sooner,  and  Bond  v.  Bailey  (a),  God"  proceedings 
son  y.  Lloyd  {b),  and  Baddley  v.  Oliver  (e),  were  re- 
ferred to. 

Crowder  shewed  cause,  and  objected  that  the  applica- 
tion was  too  late.     He  cited  Hippesley  v.  Layng  (d). 

Parke,  B. — The  only  question  here  is,  whether  the 
defendant  might  not  have  applied  to  a  Judge  at  chambers 
to  stay  proceedings. 

FT.  H.  Watson  stated  that  application  had  been  made 
to  a  Judge,  who  had  refused  to  interfere. 

Parke,  B. — I  think  the  rule  must  be  absolute. 

Rule  absolute. 

(a)  Ante,  Vol.  3,  p.  808.  (c)  1  C.  &  M.  219. 

(6)  Ante,  Vol.  4,  p.  167-  {d)  4  B.  &  G.  363. 
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Qaare,  if,  since 
the  new  rules, 
the  Court  will, 
after  the  death 
of  a  defendant, 
permit  judg- 
ment to  be 
entered  on  a 
cognovit  nane 
pro  tanc. 


Mann  and  Others  v.  Lord  Audley. 

On  the  8th  of  February,  1833,  the  defendant  executed 
a  cognovit,  with  liberty  to  enter  up  judgment  on  the  1st  of 
May  following,  and  on  the  15th  of  January  (1837)  last  the 
defendant  died* 

Daseni  moved  for  a  rule  calling  on  the  executors  of  the 
defendant  to  shew  cause  why  judgment  should  not  be  en- 
tered up  upon  this  cognovit.  Under  the  old  practice  ap* 
plications  were  frequently  made  to  enter  up  judgment 
nunc  pro  tunc ;  and  when  a  defendant  died  in  vacation, 

ft 

the  Courts  permitted  judgment  to  be  entered  as  of  the 
preceding  term  (a). 


Parke,  B. — Since  the  new  rules,  there  is  no  precedent 
for  a  motion  of  this  kind. 

On  a  subsequent  day,  Daseni  stated  that  a  rule  of  this 
description  had  been  granted  in  the  Court  of  King's 
Bench  in  the  case  of  Harrison^r.  Executors  of  Sir  George 
Naylor. 

Keliy,  amicus  curiae,  stated  that  he  had  moved  for  the 
rule  alluded  to,  but  no  cause  was  shewn,  the  claim  having 
been  settled.  The  Court  of  King's  Bench  appeared  to 
be  of  opinion,  that  where  a  party  comes  within  a  reason- 
able time  after  the  representative  appears  it  is  sufficient, 
inasmuch  as  till  then  there  is  no  one  upon  whom  the  rule 
could  be  served. 


Lord  Abinger,  C.  B. — Where  a  defendant  died  in  va- 
cation, judgment  then  entered  up  would  have  relation  to 

(a)  Calvert  ▼.  Tomkn,  5  Bing.  1;  Cowie  v.  AUanoay,  8  T.  R.  257; 
Heath  v.  Brindky,  2  Ad.  &  El.  365. 
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the  firat  day  of  the  past  term ;  but  here  is  an  application 

in  Easter  Term  to  enter  up  judgment  against  a  party  who         ^^  ^ 

died  in  Hilary  Term:  that  could  not  have  been  done  «• 

-  ,  111  I'O^  AUDLET. 

under  the  old  rules. 

Parke»  B. — Judgment  nunc  pro  tunc  applied  to  cases 
where  there  was  a  delay  of  the  Court,  who  would  not 
suffer  the  party  to  be  prejudiced  thereby. 

Rule  refused. 


Barton  v.  Ransom. 

JrETERSDORFF  having  obtained  a  rule  to  set  aside  A  rule  to  set 
an  award,  on  the  ground  that  it  was  not  final,  muit  be  drawn 

up  on  readiDf 
the  award. 

Erie  shewed  cause,  and  objected  that  the  ruk  was  not 
drawn  up  on  reading  the  award,  and  therefore  the  award 
was  not  before  the  Court. 


Peiersdorff  stated  that  he  had  observed  the  mode  in 
which  the  rule  was  drawn  up,  and  had  mentioned  the  ob- 
jection at  the  sitting  of  the  Court,  when  the  officer  re- 
ported that  it  was  the  practice  to  draw  up  the  rule  as  it 
bad  been  done. 

Per  Curiam. — ^The  rule  must  be  discharged. 

Rule  discharged. 
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Particulars  of 
demand  stated 
the  action  to 
be  brought  to 
recover  the 
deposit  paid 
upon  the  sale 
of  an  estate, 
to  which  the 
defendant  was 
unable  to  make 
a  good  title. 
A  summons  was 
taken  out  for 
better  particu- 
lars, which  was 
dismissed,  upon 
the  plaintiff's 
attorney  stating 
that  the  ob- 
jections were 
matters  of  law 
only.     Sub- 
sequently, a 
notice  was  de- 
livered to  the 
defendant's 
attorney,  that 
the  objections 
were  set  forth 
in  the  plaintiff's 
answer  to  de- 
fendant's bill 
in  Chancery. 
At  the  trial  it 
appeared  that 
the  only  ob- 
jection was 
matter  of  fact. 
The  Court  re- 
fused a  new 
trial,  the  de- 
fendant's attor- 
ney declining 
to  make  affi- 
davit that  he 
had  been 
misled. 


CoRRELL  V.  Cattle. 

Assumpsit  for  money  had  and  received  to  the  plain- 
tiff's use.  The  particulars  of  demand  stated  the  action  to 
be  brought  to  recover  the  sum  of  30/.  paid  by  the  plaintiff 
to  the  defendant,  as  a  deposit  upon  the  sale  of  an  estate, 
to  which  the  defendant  was  unable  to  make  a  good  tide. 
A  summons  was  taken  out  before  a  Judge  at  chambers, 
for  better  particulars,  specifying  the  objections  to  the  title 
upon  which  the' plaintiff  meant  to  rely.  This  summons 
was  attended  by  the  plaintiff's  attorney ;  and  upon  his 
stating  that  the  objections  were  matters  of  law  only,  the 
summons  was  discharged.  Subsequently,  a  notice  was 
delivered  to  the  defendant's  attorney,  stating  that  the  ob- 
jections to  the  defendant's  title  on  which  the  plaintiff  meant 
to  rely  were  those  fully  set  forth  in  the  plaintiff's  answer  to 
a  bill  filed  by  the  defendant  in  the  Court  of  Chancery  for  a 
specific  performance.  At  the  trial  before  Lord  Abinger, 
C.  B.,  at  the  last  assizes  for  the  county  of  Warwick,  it 
appeared  that  the  defendant  was  tenant  in  tail  of  the  pro- 
perty in  question ;  and  the  objection  to  the  title  was,  that 
be  had  executed  a  deed  assigning  his  life  interest  upon 
certain  trusts.  This  deed  the  defendant  alleged  to  be  a 
forgery.  It  was  objected  by  the  defendant's  counsel  that 
the  plaintiff  could  not  go  into  evidence  of  the  deed  being 
valid,  since  he  had  confined  himself,  by  his  particulars 
and  subsequent  notice,  to  matters  of  law  only.  A  verdict 
having  been  found  for  the  plaintiff  for  the  amount  of  the 
deposit. 

Hill  moved  to  set  aside  the  verdict  upon  this  and  other 
points  reserved.  He  contended  that  the  notice  operated 
as  an  agreement  between  the  parties,  that  no  objection 
should  be  raised  to  the  title,  except  matters  of  law. 
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Parks,  B.,  inquired  if  the  defendant's  attorney  would 
make  an  affidavit  that  be  verily  believed  the  plaintiff 
meant  to  confine  himself  at  the  trial  to  points  of  law  only » 
and  did  not  come  prepared  to  meet  matters  of  fact ;  which 
being  answered  in  the  negative,  his  Lordship  observed, 
that,  according  to  strict  rule,  a  summons  should  have 
been  taken  out  to  rescind  the  undertaking  upon  which 
the  Judge  at  chambers  refused  to  order  further  parti- 
culars; but  as  it  appeared  the  defendant  had  not  been 
miiied,  the  rule  must  be  refused  upon  that  ground. 

Abingbr,  C.  B. — If  application  had  been  made  to  me 
for  particulars,  and  I  bad  known  that  the  objections  to 
the  title  were  specified  in  the  answer  in  the  Court  of 
Chancery,  I  should  have  refused  the  particulars. 

Rule  refused. 


Bealb  V,  Overton. 

X  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act.  wiiere  the 
It  appeared  that  the  sheriff  had  seized  the  goods  on  the  on  the  25Ui 
25th  of  November,  and  on  the  28th  he  received  a  notice  ^^^V^^^'' 

'  and  the  shenff 

that  they  were  not  the  property  of  the  defendant,  but  received  notice 
had  formerly  belonged  to  the  defendant's  wife,  and  had  i7e/i/,  that  he 
passed  to  her  trustees  under  a  marriage  settlement.  Lpiled  to^ihe 

Court  for  relief, 

Humfrey,  on  behalf  of  the  execution   creditor,  and  ^n!^ud  the* 
WiUmare,  on  behalf  of  the  claimants,  contended  that  the  P"^** '°  ^"^V 

'  shewn  cause  in 

application   was   too  late.     They  referred   to  Cooke  v.  the  following 
Allen  (a),  and  Ridgway  v.  Fisher  (6).  if  the  sheriff 

is  guilty  of 

Buttf  on  behalf  of  the  sheriff,  submitted  that  no  incon-  ^aJs1ng"hi8 
venience  had  arisen  from  the  sheriff  omitting  to  apply  at  •ppl'cation,  he 
an  earlier  period.  costs  of  both 

parties, 
(a)  Ante,  Vol.  2,  p.  11.  (6)  Ante,  Vol.  3,  p.  567. 

VOL.  v.  E  R  D,  P.  C. 
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Parke,  B.-»The  sheriff  has  come  too  late,  and  must 
pay  the  costs  of  both  parties.  He  ought  to  have  applied 
within  such  time  in  the  following  term  as  to  have  enabled 
the  parties  to  have  shewed  cause  in  the  term. 

Alderson,  B. — In  a  case  liice  the  present,  the  sheriff 
will  not  be  safe  unless  he  applies  within  the  first  four  days 
of  the  term. 

Rule  discharged,  with  costs. 


A  plaindff 
haying  with- 
drawn the  record 
in  consequence 
of  the  absence 
of  a  witness,  on 
a  subsequent 
day  gaTe  fresh 
notice  of  triaL 
Prior  to  the 
day  of  trial 
under  this 
second  notiee, 
the  defendant 
mored  for  judg- 
ment as  in  case 
of  a  nonsuit, 
having  given 
one  day's  pre- 
riotts  notice 
only.    The 
plaintiff  tried 
his  cause  as 
undefended, 
and  obtained 
a  verdict : — 
Held,  that  the 
verdict  was  an 
answer  to  the 
motion;  but 
the  Court,  on 
discharging  the 
rule,  set  aside 
the  verdict  on 
payment  of  the 
talcing. 


Jones  v.  Hows. 

JoLOGGINS  shewed  cause  against  a  rule  obtained  by 
Addison  for  judgment  as  in  case  of  a  nonsuit.  It  appeared 
from  the  affidavit,  tliat  notice  of  trial  had  been  given 
for  the  3lst  of  March  last,  but  the  record  was  with- 
drawn in  consequence  of  the  absence  of  a  material  wit- 
ness. On  the  10th  of  April,  the  plaintiff  gave  a  fresh 
notice  of  trial  for  the  I8th;  and,  pursuant  to  that  notice, 
tried  the  cause,  and  obtained  a  verdict,  the  defendant  not 
appearing.  On  the  14th  of  April,  the  defendant  moved 
for  judgment  as  in  case  of  a  nonsuit,  having  previously 
given  one  day*s  notice  of  the  motion.  It  was  submitted 
that,  as  the  plaintiff  had  obtained  a  verdict,  the  Court 
could  not  give  judgment  as  in  case  of  a  nonsuit,  since 
there  would  be  two  inconsistent  entries  on  the  record. 

Addison^  in  support  of  the  rule,  contended  that,  as 
the  plaintiff  had  failed  to  go  to  trial  pursuant  to  the 
practice  of  the  Court,  the  defendant  was  entitled  to  judg- 
ment as  in  case  of  a  nonsuit,  notwithstanding  a  verdict. 
Smedley  v.  Christie  (a)  decided,  that  where  a  defendant 

costs  thereof,  and  the  costs  of  the  rule,  the  plaintiff  giving  a  peremptory  under* 


(a)  Ante,  Vol.  2,  p.  152. 
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18  entitled  to  judgment  as  in  case  of  a  nonsuit  for  not  1837* 
giving  notice  of  trial,  he  is  not  deprived  of  his  right  by 
the  plainli£P  giving  notice  before  motion  made.  The  same 
rule  was  held  in  Bainbridge  v.  Purvis  (a).  [Parie^  B. — 
The  notice  was  not  a  stay  of  proceedings :  you  might 
have  shewn  cause  in  the  first  instance.]  In  the  other 
courts,  one  day's  notice  is  sufficient  in  all  cases ;  and  the 
rule  of  S  Reg.  Gen.  H.  T.  3  Will.  4(6),  will  by  implica- 
tion make  the  notice  in  each  Court  a  stay  of  proceedings. 

Parke,  B. — We  cannot  make  the  rule  absolute  when 
the  plaintiff  has  obtained  a  verdict.  It  is  the  fault  of  the 
defendant,  in  making  amotion  which  would  not  operate  as 
a  stay  of  proceedings.  The  rule  must  be  discharged ; 
but  it  may  be  incorporated  in  the  rule  that  the  verdict  is 
to  be  set  aside  upon  the  payment  of  the  costs  thereof  and 
of  the  costs  of  this  rule,  the  plaintiff  giving  a  peremptory 
undertaking. 

Rule  accordingly. 

(a)  Ante,  Vol.  1,  p.  444.  (h)  Ante,  vol.i.  p.  187- 


Robinson  r.  Creswell. 

\JDALL  moved  for  a  rule  calling  on  the  warden  of  the  The  marshal 
Fleet  Prison  to  discharge  the  defendant  out  of  custody,  norbound" 
on  the  ground  of  his  being  supersedable.     The  88th  sec-  q°^"J  ^^' 
tion  of  1  Reg.  Gen.  H.  T.  2  Will.  4(o),  orders  that  all  pri-  2  w!4/8.  88, 
soners  who  shall  be  in  tlie  custody  of  the  marshal  or  warden  prUo^r^who^t 
for  the  space  of  one  calendar  month  after  they  are  super-  i"SSwu^"*der 
sedable,  although  not  superseded,  shall  he  forthwith  dis-  of  the  Court 
charged  out  of  the  King's  Bench  or  Fleet  Prison,  as  to 
all  such   actions  in  which  they  shall  be   supersedable. 
Here,  the  defendant  was  supersedable  above  a  month,  in 

(a)  Ante,  Vol.  I,  p.  195. 
R  r2 
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consequence  of  not  having  been  charged  in  execution^and 
had  applied  to  the  warden  to  release  him  from  prison ; 
which  application  had  been  refused.  It  was  submitted, 
that  under  the  above  rule  the  warden  was  bound  to  dis- 
cbarge the  defendant. 

Lord  Abinger,  C.  B. — ^We  cannot  make  the  warden 
judge  of  the  fact  as  to  whether  or  not  the  defendant  is 
supersedable.  You  may  take  a  rule  against  the  plaintiff. 

Alder soNy  B. — The  defendant  should  have  applied  to 
a  Judge  to  discharge  him. 


On  the  following  morning,  Mansel  moved  to  charge 
the  defendant  in  execution,  against  which  rule  Vdall 
shewed  as  cause  that  the  other  rule  had  been  obtained; 
but  the  Court  thought  the  objection  insufficient,  stating, 
that  the  defendant  was  guilty  of  neglect  in  not  applying 
sooner  for  his  discharge. 


If 


Where  bail 
swore  that  they 
were  worth  pro- 
perty "  over 
and  above  all 
their  just  debts, 
instead  of  "  over 
and  above  what 
wiUjMy  all  their 
just  debts,"  as 
prescribed  by 
1  Reg.  Gen. 
2W.4,s.l9,the 
objection  was 
held  suffident 
to  release  the 
plaintiff  from 
the  costs  of 
opposition,  the 
bail  having 
justified. 


Miller's  Bail. 

jKATHBONE  opposed  the  bail  in  this  case,  on  the 
ground  that  the  affidavit  of  justification  was  insufficient. 
The  objection  was,  that  the  bail  had  sworn  that  they  were 
worth  property  to  the  amount  of  50/.  **  over  and  above 
all  their  just  debts,"  instead  of  "  over  and  above  what 
will  pay  all  their  just  debts/'  as  required  by  1  Reg. 
Gen.  H.  T.  2  Will.  4,  s.  19  (a). 

Mansel^  in  support  of  the  bail,  contended  that  the 
omission  of  the  words  ''what  will  pay/'  did  not  alter  the 
sense  of  the  affidavit. 

(a;  Ante,  Vol.  1,  p.  186. 
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The  Court  held  that  the  form  prescribed  by  the  rule         1837. 
should  be  strictly  pursued,  though  the  objection  would      miller's 
not  prevent  the  bail  justifying  ;  but  the  only  e£Pect  would  Baiu 

be,-  that  the  plaintiff  would  not  have  to  pay  the  costs  of 
opposition  in  case  they  justified  (a). 

The  bail  afterwards  justified, 
(a)  But  see  Hunt's  Bail,  ante,  Vol.  4,  p.  272. 


Hall  t.  Pierce. 

X  HE  defendant  being  sued  on  a  promissory  note,  put  in  Where  a  defen- 
a  plea,  and  afterwards  obtained  a  summons  to  stay  pro-  ,apeneded  ^ 
ceedingSy  upon  payment  of  debt  and  costs  within  a  limited  *^™**K*'  ^'*« 
time,  or  the  plaintiff  to  be  at  liberty  to  sign  final  judgment  piainUff,  the 
Thecosts  not  being  paid, the  plaintiff  signed  final  judgment,  allow  him  the 
and  sued  out  a  ca.  sa.  for  the  purpose  of  fixing  the  bail.  ^^}*  ^^J^^ 
The  defendant  rendered  in  discharge  of  his  bail,  and  was  judgment, 

although  the 

afterwards  superseded.     The  plaintiff  then  brought  an  defendant  has 
action  on  the  judgment;  to  which  the  defendant,  after  ^d'deiay^y'* 
obtaining  time  to  plead,  pleaded  nul  tiel  record.  pleading  a  ftlie 

Archbold  now  moved  to  allow  the  plaintiff  his  costs. 
The  43  Geo.  3,  c.  4<>,  s.  4,  deprives  the  plaintiff  of  costs 
in  an  action  on  a  judgment,  unless  the  Court  or  one  of  the 
Judges  shall  otherwise  direct.  He  submitted,  that  as  the 
defendant  had  pleaded  a  false  plea,  and  had  caused 
expense  and  delay,  it  was  a  case  in  which  the  Court  would 
interfere. 


Parke,  B. — The  plaintiff  is  seeking  to  rectify  his  blun- 
der in  not  having  charged  the  defendant  in  execution. 
The  question  then  is,  whether  the  defendant  ought  to 
pay,  or  the  plaintiff  to  suffer  the  consequences  of  his  own 
negligence.     If  the  costs  could  be  separated,  the  defend- 
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ant  ought  to  bear  the  expense  of  his  false  plea ;  but  the 
act  gives  no  power  for  ns  to  award  part  of  the  costs. 

Rule  refused. 


Belbin  9.  BOTT. 
In  debt,  pay-      JLlEBT  for  goods  sold,  and  money  due  on  an  account 

mcDt  cannot 

be  given  in  Stated.  Plea  nunquam  indebitatus.  At  the  trial  before 
niitigaaon°of  ^^®  under-sheriff  of  Hampshire,  the  plaintiff  proved  the 
^ib**'i^aded    **'®  ^^  *  Carriage;  and  on  the  part  of  the  defendant,  a 

promissory  note  for  the  amount  claimed  was  produced, 
and  evidence  was  tendered  to  prove  that  the  note  was 
paid  subsequently  to  the  commencement  of  the  action.  It 
was  objected  that  this  evidence  could  not  be  received, 
there  being  no  plea  of  payment.  The  under-sheriff  re- 
ceived  the  note,  and  left  it  to  the  jury  to  say  whether  it 
was  giTcn  on  account  of  the  debt ;  and  whether  the  plain- 
tiff, by  accepting  it,  had  not  precluded  himself  from 
enforcing  payment  of  his  claim  until  the  note  became  due. 
The  jury  having  found  a  verdict  for  the  defendant,  Ad^ 
dison  moved  for  a  new  trial,  unless  the  defendant  would 
consent  to  a  verdict  for  nominal  damages. 

Robinson  shewed  cause. 

Parke,  B. — How  could  the  note  be  given  in  evidence 
in  reduction  of  damages  in  an  action  of  debt,  where  there 
is  no  inquiry  as  to  damages  ?  It  has  been  held  (a),  that  in  an 
action  of  assumpsit,  payment  may  be  given  in  evidence  in 
mitigation  of  damages ;  but  that  cannot  be  done  in  debt. 
The  rule  must  be  absolute  for  a  new  trial,  and  the  defend- 
ant may  amend  upon  payment  of  the  costs  of  the  former 
trial. 

Rule  accordingly. 

(a)  See  Shirley  v.  Jacobs,  ante.  Vol.  4,  p.  136. 
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Doe  d.  MoaoAN  v.  Roe. 

JbdRLE  having  obtained  a  rule  to  set  aside  judgment  in  this  Court, 
against  the  casual  ejector  for  irregularity,  on  the  ground  requiring  an 
that  the  judgment  was   signed   without   an   appearance  Je'cntereTfS 
having  been  entered,  *>>«  ««"** 

Rector,  pre- 
viously to  sign- 
Sir  W.  Follett  shewed  cause. — In  Tidd's  Practice  (a)  ingiudginent 

it  is  stated,  that  '*  previously  to  signing  judgment^  com-  Md^fsuch' 
mon  bail  must  be  filed  for  the  casual  ejector  in  the  King's  *n^"a"Se^* 
Bench  by  billy  though  it  does  not  seem  necessary  to  enter  <^sts  thereof 
an  appearance  for  him  by  original"  and  reference  is  allowed  on 
made  to  a  rule  of  M.  T.  33  Car.  2.    There  is,  however,  *""*'°"- 
no  such  rule  in  this  Court ;  and  in  the  Common  Pleas  it 
has  never  been  the  practice  to  enter  an  appearance.   The 
5  Geo.  2,  c.  27,  which  gave  to  a  plaintiff  power  to  enter  an 
appearance  for  a  defendant,  does  not  apply  to  actions  of 
ejectment ;  because,  in  order  to  proceed  under  that  statute, 
the  defendant  must  have  been  served  with  a  copy  of  the 
writ. 

Erie,  in  support  of  the  rule. — It  is  dearly  necessary  in 
the  King's  Bench  to  enter  an  appearance,  and  a  form  for 
that  purpose  is  found  in  the  books.  In  this  Court,  the 
proceedings  are  analogous  to  those  in  the  King's  Bench  ; 
and  it  is  stated,  both  in  Chitty's  Archbold  (6)  and  in 
Hussey's  Practice,  that  an  appearance  should  be  entered 
for  Richard  Roe. 

Parke,  B. — ^The  officer  certifies  that  there  is  no  such 
practice  in  this  Court ;  although,  when  an  appearance  has 
been  entered,  it  is  allowed  on  taxation  of  costs.  As  there 
is  no  such  practice,  it  should  be  understood  that  in  future 
no  appearance  will  be  required ;  and  if  entered,  the  costs 
of  it  will  not  be  allowed. 

Rule  absolute,  on  payment  of  costs. 

(a)  Vol.  2,  p.  1224.  (b)  P.  637- 
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1837. 


When  the 
venue  has  been 
retained  on  an 
undertaking  to 
give  material 
evidence  in  the 
county,  and  the 
plaintiff  omits 
to  do  so,  the 
objection  must 
be  taken  at  the 
tiial. 


How  V.  PrCKARD. 

X  HIS  was  an  action  against  a  wharfinger  for  negligence. 
The  venue  was  laid  in  LincoInshirCiand  on  motion  to  change 
it  to  Yorkshire,  it  was  retained  on  the  usual  undertaking  to 
give  material  evidence  in  Lincolnshire.  A  verdict  having 
been  found  for  the  plaintiff,  Balguy  moved  to  set  it  aside 
and  enter  a  nonsuit,  on  the  ground  that  the  plaintiff 
had  not  given  material  evidence  in  the  county  of  Lincoln 
according  to  his  undertaking.  He  admitted  the  objection 
was  not  taken  at  the  trial. 


Parke,  B. — It  is  now  too  late.  If  the  objection  had 
been  made  at  the  (rial,  the  plaintiff  might  have  produced 
material  evidence  in  the  county  of  Lincoln. 

Rule  refused. 


On  shewing 
cause  against  a 
motion  for  a 
new  trial  in  a 
case  tried  before 
the  sheriff  affi- 
davits are  ad- 
missible stating 
fiicts  proved  at 
the  trial,  but 
which  do  not 
appear  upon  the 
sheriff's  notes. 


LiLLEY  V.  Johnson. 

VyOTTINGHAM  moved  for  a  new  trial,  in  an  action 
which  was  tried  before  the  under-sheriff  of  Yorkshire, 
on  the  ground  that  the  verdict  was  against  evidence. 

G.  T.  White  shewed  upon  affidavits  stating  certain 
facts  to  have  been  proved  at  the  trial,  which  did  not  ap- 
pear upon  the  under-sheriff's  notes. 

Cottingham  confessed  that  if  the  affidavits  were  admis- 
sible, his  objection  was  answered. 


The  Court  said  the  affidavits  were  admissible,  and 
discharged  the  rule. 

Rule  discharged. 
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Smith  v.  Andrews. 

rV.  H.  WATSON  obtained   a   rule   calling    on    the  The  constebie 
plaintiff  or  bis  attorney  to  sbew  cause  why  they  should  being  in  con- 
not  refund  to  the  constable  of  Dover  Castle  the  sum  of  b„?|g^'|^"the 
79/.  9s.  2rf.,  paid  by  him  to  the  plaintiff's  attorney  in  lieu  of  body,  the  piain- 

I'n^i^/.!  ,,ot     tiir  attended  a 

an  attachment.     1  he  defendant  was  arrested  on  the  oth  justiScation  of 
of  November,  and  executed  a  bail  bond  on  the  10th.     On  ^„nder™" 

the  15th  of  November  the  sheriff  was  ruled  to  return  the  protest  of  irre- 
gularity; the 

writ,  upon  which  he  returned  cepi  corpus^  and  on  the  bail  justified, 
22d  of  November  a  body  rule  issued.     On  the  Oth  of  ||fterwwds  ° 
December  the  plaintiff's  attorney  was  served  with  a  notice  S^ta^dwta 
of  bail  having  been  put  in,  and  that  they  would  justify  at  ftom  the  con- 
chambers.     The  notices  were  returned  by  the  plaintiff's  tiireatofan 
attorney,  on  the  ground  that  the  body  rule  had  expired;  ^JS^uiaV'^ 
and  on  the  17th  of  December  other  notices  were  sent  that  opposing  the 

bail  was  no 

the  bail  would  justify  at  chambers  on  the  23rd.     On  that  waiver  of  the 
day  the  plaintiff's  attorney  attended  at  the  Judge's  cham*  Md  that  the 
hers,  and  the  bail  were  rejected,  the  notices  not  being  n"^|{Jf,J^. 
regular.     On  the  23rd  of  December  a  new  notice  of  bail  >?g. »«  •  «*»«- 

tion  to  move  for 

was  served  to  justify  on  the  SOth,  but  on  that  day  no  an  attachment. 
judge  was  at  chambers.  Upon  the  3rd  of  January  an- 
other notice  was  served  to  justify  on  the  5th  of  January, 
on  which  day  the  parties  attended  at  the  Judge's  cham- 
bers, when  the  plaintiff's  attorney  protested  against  the 
justification  of  the  bail,  on  the  ground  that  the  constable 
was  fixed,  but  the  learned  Judge  permitted  the  bail  to 
justify.  On  the  11th  of  January  the  plaintiff's  attorney 
made  application  to  the  agent  of  the  constable  of  Dover 
Castle  for  payment  of  debt  and  costs,  alleging  that  the 
constable  was  in  contempt ;  but  in  his  bill  of  costs,  he 
made  no  charge  for  attending  at  chambers  to  oppose  the 
bail.  The  debt  and  costs  were  accordingly  paid ;  and  at 
the  same  time  the  agent  wrote  to  the  plaintiff's  attorney 
stating  that  he  had  paid  the  money,  assuming  the  con* 
stable  to  be  in  contempt,  and  that  the  plaintiff  was  in  a 
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ISST^^  situation  to  move  for  an  attachment  against  him.  Upon 
these  facts,  it  was  objected  that  the  money  was  impro- 
perly obtained  from  the  constable,  inasmuch  as  the  plain- 
tiff's attorney,  at  the  time  he  received  it,  was  not  in  a 
oondition  to  apply  for  an  attachment 

P.  KeUy  shewed  cause.— The  justification  of  bail  at 
chambers  was  a  mere  nullity;  and  the  plaintiff  was  en- 
titled to  move  for  an  attachment  on  the  first  day  of  term. 
The  justification  being  irregular,  the  plaintiff's  attorney 
has  done  no  act  to  render  it  good  ;  but,  on  the  contrary, 
he  refuses  to  receive  the  notices,  and  distinctly  states  that 
the  constable  is  fixed  :  and  when  he  did  attend  at  cham- 
bers, he  protests  against  the  irregularity  of  the  proceed- 
ings. Bail  cannot  justify  at  chambers  unless  by  consent, 
and  the  attending  and  opposing  them  was  no  waiver. 
Hawkins  v.  Plomer  (a).  The  contempt  was  incurred 
when  the  body  rule  expired ;  and  nothing  that  the  con- 
stable could  do,  except  by  consent,  could  purge  it.  Holt 
V.  Meddowcrofl  {b)  is  the  same  in  principle  as  the  present 
case.  The  plaintiff  was  not  bound  to  communicate  to 
the  constable  a  justification  which  was  a  nullity ;  but  if 
the  charges  for  attending  at  chambers  to  oppose  the  bail 
had  been  inserted  in  the  bill  of  costs,  it  does  not  neces- 
sarily follow,  that  instead  of  paying  the  money  the  con- 
stable would  have  applied  to  the  Court  to  set  aside  tiie 
attachment  on  payment  of  costs* 


W.  H.  Watsoth  in  support  of  the  rule. — The  plaintiff 
was  not  in  a  condition  to  move  for  an  attachment  upon 
the  first  day  of  term.  There  was  no  order  to  bring  in  the 
body,  but  a  rule  to  bring  in  the  body  under  the  old  prac- 
tice ;  and  if  bail  is  put  in  at  any  time  before  an  attach- 
ment is  moved  for,  the  sheriff  is  relieved  :  Rex  v.  Sheriff 
of  Middlesex  (c).    The  rule  of  H.  T.  3  W.  4  (rf),  relating 

(a)  2  W.  Black.  1064.  (c)  2  M.  &  S.  562. 

(6)  4  M.  &  S.  467.  {d)  Ante,  Vol.  1,  p.  732. 
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to  cases  m  which  a  bailable  writ  expires  in  Tacation,  ap-  1837* 
plies  to  an  order  of  a  Judge,  and  not  to  a  role  to  bring  in 
the  body.  It  is  trae  that  bail  cannot  justify  at  chambers, 
unless  by  consent ;  but  in  the  present  case,  the  plaintiff's 
attorney  attended,  and  took  objeotion  to  The  baiL  Then 
there  has  been  an  improper  concealment  of  the  fact  in  the 
bill  of  costs.  If  the  constable  had  been  aware  that  bail 
had  justified,  he  would  not  have  paid  the  money. 

Parke,  B. — I  am  of  opinion,  upon  the  facts,  that  the 
plaintiff  was  in  a  condition  to  move  for  an  attachment  on 
the  first  day  of  Hilary  Ternu  This  application  cannot  be 
granted  either  in  the  form  or  upon  the  ground  on  which 
it  is  applied  for.  It  is  most  probable,  that  the  constable 
neyer  would  have  paid  the  money,  if  the  charges  for  op- 
posing the  bail  had  been  inserted  in  the  bill  of  costs.  The 
rule  must  be  suspended  until  the  defendant  or  his  bail 
apply  to  the  Court  to  set  aside  proceedings ;  and  then  this 
rule  will  be  discharged  without  costs.  If  no  such  appli-* 
cation  can  be  made,  the  plaintiff's  attorney  must  recover 
all  proper  costs,  to  be  taxed  by  the  Master,  out  of  the 
99/.  7«.  2d*,  and  refund  the  residue. 


In  the  Matter  of  the  Effects  of  Moses  Robinson,  deceased. 

X  HE  Attorney 'General,  on  moving  to  make  absolute  a  Upoa  making 

rule  calling  on  executors  to  account,  prayed  that,  in  the  kmng  on  eze! 

present  case,  and  in  future,  it  might  form  part  of  the  rule,  ^JJ?/**  V^' 

that  '*  if,  upon  the  delivery  of  the  account  of  the  testator's  <iuty,  the  Court 

property,  there  should  be  found  to  be  any  duty  payable  to  in  future  it 

his  Majesty,  that  the  executor  should  pay  the  costs  of  the  p^n  of  such 

Crown  in  the  matter ;  such  costs  to  be  taxed  in  the  usual  ^^^  ^^^  "^^» 

upon  the  deli- 

manner."    Before  the  passing  of  the  4@  Geo.  3,  c.  99,  s.  2,  very  of  the  ac- 
there  were  two  modes  of  enforcing  the  payment  of  legacy  should  be  found 

to  be  any  duty 
payable  to  his  Majesty,  that  the  executor  should  pay  the  costs  of  the  Crown,  to  be  taxed  in  the 
usual  manner." 
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1837.  duty :  the  one  by  information  at  the  suit  of  the  Attomey- 
j^^  General  in  this  Court;  the  other,  by  information  in  a 
RoBiMsoir.  court  of  equity.  Since  that  act,  the  practice  had  been, 
for  the  comptroller  of  the  legacy  duties  to  send  five  letters 
to  the  executor ;  and  if  he  did  not  then  render  an  account, 
an  application  was  made  to  this  Court  for  a  rule  nisi.  If 
the  executor  did  not  appear,  the  rule  was  made  absolute 
that  the  executor  should,  within  eight  days  after  the  s^- 
vice  thereof,  duly  account  to  the  Commissioners  of  Stamps ; 
and  should,  within  the  same  time>  pay  the  duty  charge- 
able, and  the  costs  of  the  Crown.  Doubts  had  arisen  as 
to  whether  the  Court  had  power  to  award  costs,  unless  it 
should  turn  out  that  duties  were  payable.  Lord  Abinger, 
C.  B.,  in  a  case  at  Gray's  Inn  Hall,  directed  that  the 
question  of  costs  should  be  reserved  until  the  executor 
rendered  his  account.  The  inconvenience  of  this  was, 
that  it  became  necessary  to  make  a  second  application  to 
the  Court  for  the  costs ;  by  which  great  expense  was  in- 
curred. This  would  be  remedied  by  making  a  conditional 
order  that  the  costs  should  be  paid,  if  it  should  turn  out 
that  duties  were  due  to  the  Crown.  The  42  Geo.  S,  c.  99, 
s.  ^,  enacted,  that  in  every  case  in  which  any  executor  or 
administrator  should  not  have  paid  the  duties  payable  in 
respect  of  any  legacies,  or  any  personal  estate,  &c.  of  any 
person  dying  intestate,  pursuant  to  the  36  Geo.  3,  c.  5S, 
or  any  other  act  or  acts  relating  to  legacies  or  shares  of 
personal  estate,  within  proper  and  reasonable  time,  it 
should  be  lawful  for  his  Majesty's  Court  of  Exchequer, 
on  application  made  on  behalf  of  the  Commissioners  of 
Stamps,  on  such  affidavit  or  affidavits  as  to  the  Court 
might  appear  to  be  sufficient,  to  grant  a  rule  requiring 
such  executor  or  administrator  to  shew  cause  why  he 
should  not  deliver  to  the  Commissioners  an  account,  on 
oath,  of  all  the  legacies,  or  of  the  personal  property  re- 
spectively paid  or  to  be  paid  or  administered  by  him,  and 
why  the  duties  on  any  such  legacies,  or  any  shares  or 
residue  of  any  such  personal  estate  bad  not  been  paid, 
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or  should  not  forthwith  be  paid.  Then  the  5S  Geo.  S,  1837. 
c.  105^  s.  S,  enacts,  that  in  all  actionsi  bills,  plaints,  in-  ^^  ^^ 
formations,  and  proceedings,  had,  prosecuted,  entered,  or  Robimsov. 
filed  in  the  name  of  his  Majesty,  or  in  the  name  of  any 
person  on  his  behalf,  for  the  recovery  of  any  duties, 
debts,  or  penalties  granted  or  payable  by  or  under  any 
act  or  acts  of  parliament  relating  to  the  duties  under  the 
management  of  the  Commissioners  of  Stamps,  it  shall  be 
lawful  for  his  Majesty  to  have  and  recover  such  duties, 
debts,  and  penalties,  tM/AyuZ^  coaU  of  9uit^  and  all  charges 
attending  the  same.  In  Rex  t.  Amery  (a),  which  arose 
on  a  quo  warranto,  it  was  held,  that  under  the  9  Anne, 
c.  20,  the  Court,  in  giving  judgment  for  the  relator,  was 
at  the  same  time  bound  to  give  judgment  for  the  costs. 
[Lord  Abinger,  C.  B. — ^This  is  a  delicate  proceeding, 
against  executors,  who  ought  to  be  protected  :  there  are 
many  instances  in  which  they  would  have  no  right  to 
charge  these  costs  in  their  account  to  the  estate.  Sup- 
pose an  executor  renders  an  account  to  the  commisaioners, 
and  they  differ  as  to  the  legal  effect  of  that  account;  it 
would  then  be  necessary  to  take  further  proceedings,  by 
an  information  either  for  the  duties  or  the  penalties ;  and 
then,  if  the  point  was  found  for  the  Crown,  there  is  no 
doubt  the  Crown  would  be  entitled  to  costs.  Aldersant 
B. — The  difficulty,  in  my  mind,  is,  that  you  are  asking  for 
costs  on  the  decision  of  the  commissioners,  and  not  on  the 
decision  of  the  Court.]  It  is  only  where  the  executor  and 
commissioners  agree,  that  the  order  is  final. 

On  a  subsequent  day.  Lord  Abinobr,  C.  B.  said, — We 
think  there  is  no  objection  to  making  the  rule  in  the  form 
prayed  for  by  the  Attorney-General :  it  will  save  the  ex- 
pense of  any  further  application. 

Rule  absolute,  in  the  form  prayed  for. 

(a)  1  Anst.  178. 


CASES  ON  POINTS  OF  PRACTICE,  BXCH. 


Leach,  Esquire,  v.  Thomas. 

Where  Beverai  As  SUMPS  IT.   The  declaration  stated  that  the  defend- 

asiigned,  tome  c^t>  being  about  to  quit  a  farm,  which  he  held  of  the 

£X  and  ^  plaintiff,  at  Michaehnas  next,  the  plaintiff  undertook  to 

Jury  give  gene-  gee  him  paid,  by  the  in-coming  tenant  of  the  said  farm, 

ral  uAinsgesy 

the  Court  wUi  for  dressing  the  fallow,  5s,  an  acre  for  the  first  ploughing, 
judgm^t,  but  ^^^  ^'*  '^^  ^^^^  ^^^  every  other  ploughing,  and  after  the  rate 
will  award  a      of  2f •  an  acTC  for  drayinff  the  same ;  and  it  was  also  aizreed 

Yenire  de  novo.  ! 

that  the  defendant  should   be  paid  for  the  grass  seeds 
sown  in  the  ground  of  the  said  farm  that  year,  and  1«.  a 
load  for  dung  when  driven  on  the  land ;  and  that  if  the 
in-coming  tenant  should  wish  to  purchase  the  clover*hay« 
or  any  meadow-hay,  each  should  fix  on  a  person  to  value 
the  same ;  and  that  the  in-coming  tenant  should  purchase 
the  com  at  a  valuation*    And  the  said  agreement  being 
so  made,  a  treaty  was  entered  into  between  the  plaintiff 
and  the  defendant  for  the  retaking  of  the  said  farm ;  and 
thereupon,  by  a  certain  other  agreement  between  the 
plaintiff  and  defendant,  the  plaintiff  agreed  to  let  the  said 
farm  to  the  defendant,  from  Michaelmas  then  next,  as  a 
yearly  tenant,  for  the  sum  of  ISO/,  and  1/.  10#.  land-tax, 
provided  the  defendant  should  find  sufficient  securities 
for  the  regular  payment  of  the  rent :  and  it  was  further 
agreed,  that,  when  the  defendant  should  quit  the  said 
farm,  he  should  not  carry  away  or  dispose  of  any  straw, 
either  threshed  or  unthreshed,  or  thatch,  or  any  dung  the 
produce  of  the  said  farm,  or  on  the  said  farm  at  the  time 
the  defendant  should  quit;  and  that  the  defendant  should 
keep  the  house  and  fence  of  the  said  farm  in  good  repair, 
and  should  commit  no  waste  on  the  said  farm.     The  de- 
claration then  averred  mutual  promises;    and  that  the 
defendant  became  yearly  tenant  of  the  farm,  from  Mi- 
chaelmas 1832  to  Michaelmas  1834,  on  the  terms  in  the 
second  agreement  mentioned  ;  that  the  plaintiff  was  ready 
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to  perform  the  stipulations  in  the  first  agreement  men-  1837. 
tioned  ;  and  that  the  in-coming  tenant  wished  to  purchase 
of  the  defendant  all  the  clover-hay  and  meadow-hay  and 
corn  of  the  farm ;  and  that  plaintiff  was  ready  to  fix  on  a 
person  to  value  it,  and  requested  defendant  to  fix  on  a 
person  for  that  purpose,  and  to  sell  the  same  to  the  in- 
coming tenant  on  the  terms  mentioned  in  the  agreement* 
The  declaration  then  proceeded  to  assign^  among  other 
breaches,  thirdly,  that  the  defendant  threatened  to  carry 
away  from  the  farm,  or  to  dispose  of,  dung  the  produce  of 
the  farm,  unless  the  in«-coming  tenant  paid  him  100/.  for  the 
same,  and  thereby  compelled  the  in-coming  tenant  to  pay 
the  said  money,  to  prevent  the  said  dung  from  being  carried 
away  :  fourthly,  that  he  threatened  to  carry  away  the  said 
dung,  unless  he  was  paid  divers  monies  exceeding  1^. 
a  load :  and,  sixthly,  that  he  threatened  to  commit  fur- 
ther waste,  if  the  in*coming  tenant  did  not  pay  him  20/.-, 
and  that  the  in-coming  tenant  was  thereby  compelled  to  pay 
the  same.  The  defendant,  by  his  pleas,  traversed  these 
breaches  respectively;  upon  which  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  Pembrokeshire 
Summer  Assizes,  in  the  year  1835,  a  general  verdict  was 
found  for  the  plaintiff  on  all  the  breaches,  with  SO/, 
damages. 

Evans  having  obtained  a  rule  to  arrest  the  judgment, 
on  the  ground  that  the  third,  fourth,  and  sixth  breaches 
were  bad, 

E.  V»  Evans  and  Leach  shewed  cause. — Admitting  the 
breaches  to  be  bad,  the  defendant  is  not  entitled  to  arrest 
the  judgment,  but  only  to  have  a  venire  de  novo.  In 
Tidd's  Practice,  922,  it  is  laid  down  as  one  among  other 
cases  in  which  a  venire  de  novo  is  grantable,  "  when  the 
jury  give  general  damages  on  a  declaration  consisting  of 
several  counts,  and  it  afterwards  appears  that  one  or  more 
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of  them  is  defective."  There  are  several  authorities  in 
support  of  this  position — Eddowes  v.  Hopkins  (a),  OroMt 
T.  Astle  (b),  Angle  ▼•  Alexander  (c),  Richardson  y.  Mel- 
lish  (rf),  Day  v.  Robinson  (e).  In  Trevor  v.  Wall  (f),  the 
Court  undoubtedly  refused  a  venire  de  novo,  and  arrested 
the  judgment.  [Parte^  B. — That  was  because  a  court  of 
error  could  not  award  a  venire  where  the  proceedings 
originated  in  an  inferior  court.] 

Evanst  contra. — Holt  v.  Scholejield  {g),  is  a  distinct 
authority  in  favour  of  arresting  the  judgment.  Sicklemore 
V.  Thisileion  (A),  is  to  the  same  effect.  Eddowes  v.  Hop- 
kins  was  an  application  to  amend  the  entry  of  the  verdict 
by  the  judge's  notes.  In  the  other  cases  cited,  the  venire 
de  novo  was  awarded  by  the  court  of  error. 

Parke,  B.-  -This  case  must  go  down  again.  We  know 
the  defendant  has  been  guilty  of  all  the  breaches,  but 
cannot  tell  to  what  amount  on  each.  Holt  v.  Scholejield 
must  be  considered  as  overruled  as  to  this  point.  If  the 
court  of  error  can  grant  a  venire  de  novo  in  a  case  like 
the  present,  k  fortiori  a  court  with  original  jurisdiction 
may  do  it.  Without  the  parties  can  come  to  terms,  the 
rule  must  be  absolute  for  a  venire  de  novo. 

Alderson,  B. — This  point  was  not  argued  in  Holt  ▼. 
Scholejield^  Though  Grant  v.  Astle  was  referred  to,  the 
whole  argument  was  addressed  as  to  the  sufficiency  of  the 
declaration. 

Venire  de  novo  awarded. 


(o)  Dong.  377.  {e)  1  Adol.  &  E.  554. 

{h)  Doug.  722.  (/)  I  T.  R.  151. 

(c)  3  Bing.  349.  (g)  6  T.R.  691. 

(<0  7Bing.ll9.  (A)  6M.&S.9. 
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COURT  OF  COMMON  PLEAS. 

faster  tSmn, 

IN  THE  SEVENTH  YEAR  OP  THE  REIGN  OP  WILLIAM  IV. 


Doe  d.  Daffet  «•  SiNctAiR. 


1837. 


JjAANSEL  moyed  for  the  discharge  of  the  defendant  A  defendant  in 

out  of  custody,  under  the  Small  Debtors*  Act,  48  Geo.  S,  daoMget,  and 

c.  l^f  8.  1.     It  was  an  action  of  ejectment^  and  a  verdict  20^b!^▼e^^ 

bad  been  returned  for  the  lessor  of  the  plaintiff,  with  Is*  tbciass,  emided 

to  his  diMba^ga 

damages.    The  increased  costs  amounted  to  245/.  19#.,  under  the 
and  the  defendant  had  been  taken  in  execution  for  them  0.^2^1.  i, 
and  the  damages.    Costs  merely  were  not  within  the  Act;  2^?*^!2ad 
for  its  words  were,  "  debt  or  damages"  exclusive  of  costs,  for  twelve 
The  defendant  having  been  in  custody  for  more  than  "^^ 
twelve  months,  in  respect  of  damages  less  than  20/.,  was 
therefore  entitled  to  his  discharge.     He  cited  Doe  dem. 
ThrelfaU  v.  Ward  (a),  where  damages  in  ejectment  were 
held  to  be  within  the  Act. 

Butt  shewed  cause  in  the  first  instance,  the  usual  notice 
having  been  given.  He  cited  Doe  v.  Reynolds  (6),  where 
a  party  in  execution  for  the  costs  in  an  action  of  eject- 
ment exceeding  20L  was  held  not  to  be  entitled  to  his 
discharge. 

Mansel,  contra. — There  was  a  case  in  the  King's  Bench, 
Doe  v. (c),  where  the  Court  gave  a  decision  in  ac- 
cordance with  that  of  the  Court  of  Exchequer. 

(a)  2  M.  &  W.  65.  (b)  10  B.  &  G.  481. 

(c)  1  D.  P.  C.  69. 

YOIi.  V.  S  S  D.  P.  C. 
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IW^  TiNDAL,  C.  J.— The  words  of  the  Act  are,  "  all  per- 

sons  in  execution  upon  any  judgment  for  any  debt  or' 
damages  not  exceeding  the  sum  of  SOL,  exeUmpe  of  the 
costs  recovered  by  such  judgment^  and  who  have  Iain  in 
prison,**  &c.    That  puts  an  end  to  the  question :  the  rule 
most  be  granted. 

Rule  granted  accordingly. 


Staley  9.  Long. 

In  trecpMt  J^  ALFOURD,  Serjeant,  on  a  former  day,  bad  obtained 
fn^t*  tke  de«  ^  ^^  Calling  on  the  plaintiff  to  shew  cause  why  the  postea 
feadmtpiea^,  should  not  be  delivered  to  the  defendant,  and  why  the 

iwflty  not  guilty;  '' 

Mcondiy,  the      prothonotarv  should  not  tax  the  defendant  his  general 

plaindlTnol  .1 

poiMMedt         costs  m  the  cause. 

thirdly*  riglit  U 
iv«yi  t  verdict 

for  him  eA  the        Ludhw,  Serjeant,  shewed  cause. — It  was  an  action  of 

third  Itnie,  b«t  f         j         » 

ibr  the  plaintiff  trespass  brought  against  the  defendant  for  breaking  and 

w"th  i«.^a-" '  entering  the  plaintiff's  close :  and  the  pleas  were,  first,  not 

fcndmt,*  e^nff  S^^^V »  "©condly,  that  the  plaintiff  was  not  possessed  of 

fubstantiaiiy  the  close;  and,  thirdly,  a  right  of  way.     At  the  Summer 

•ncoeeded  in  tf  ^^  »f 

thecftuw.  Is  Assizes,  18S6,  a  verdict  was  returned  at  the  trial  for  the 
poetea.^  ^  ^^     plaintiff,  on  the  first  two  issues,  with  1*.  damages ;  and 

for  the  defendant  on  the  last  issue.  The  postea  had  been 
delivered  to  the  plaintiff;  and  the  ground  of  applicatioo 
was,  that  the  defendant  had  substantially  succeeded  in 
the  action,  and  that  he  was,  therefore,  entitled  to  the 
postea.  It  was  now  contended  that  the  plaintiff  had  re- 
covered damages ;  and  therefore,  strictly  speaking,  had  a 
right  to  the  possession  of  the  postea,  and  was  entitled  to 
the  general  costs.    Smith  v.  Edwards  (a). 

Tindal,  C.  J. — But  was  he  entitled  to  those  damages,  the 
issue  on  the  right  of  way  having  been  found  against  him? 

(a)  Ante,  Vol.4  p. 621. 


CoLTMAN,  J.y  was  of  the  same  opinion. 


Rule  absolute. 
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Ludlow^  Seijt* — ^That  was  a  matter  into  which  the  1837. 
*  Court  could  not  now  inquire^  the  time  in  which  the  inter- 
ference of  the  Court  would  have  been  justifiable  having 
passed  long  since.  It  was  admitted  that  the  defendant 
was  entitled  to  receive  some  relief  at  the  hands  of  the 
Court ;  but  it  was  urged  that  he  asked  too  much  in  de- 
manding the  postea. 

T1NDAL9  C.J. — It  appears  to  me  that  the  first  and 
second  issuesi  on  which  the  plaintifi^  has  succeededi  were 
beside  the  real  merits  of  the  case;  for  the  substantial 
question  between  the  parties  was  the  right  of  way.  Upon 
that  issue,  I  am  inclined  to  think  that  the  defendant  will 
be  entitled  to  receive  costs ;  for  the  great  burden  of  ex- 
pense would  lie  upon  its  proo£  The  jury  having  found 
nominal  damages,  the  associate  thought  that  he  was  the 
party  entitled  to  the  postea.  All  the  future  stages  of  the 
cause  will,  however,  be  conducted  by  the  defendant ;  and, 
therefore,  I  think  the  rule  should  be  absolute  for  the  de- 
livery of  the  postea  to  the  defendant. 

Park,  J.,  concurred. 

BosANQUET,  J. — The  defendant  has  substantially  sue* 
ceeded  in  the  action ;  and  I  think  the  officer  should  not 
have  delivered  the  postea  to  the  plaintiff. 


ss  0 
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1837. 

Lindsay  r.  Wells. 
Where  tht  fy^  [].  Watson  shewed  cause  against  a  rule  which  had 

plaiDtiffin  the  ^ 

declaration  on     been  obtained  on  a  former  day  by  Thomas,  to  set  aside 
change  and  pro*  ^^  declaration  for  irregularity,  or  to  amend  the  declaration 

missory  note         ^^  ^j^^  ^^g^  ^f  jjj^  plaintiff, 
was  deflcnbed  '^ 

as  Henry  H.  It  was  an  action  brought  on  five  bills  of  exchange  and  a 

Court  refused  proQiissory  note ;  and  the  objection  to  the  declaration  was, 

^^!!tion  for  tb*t  the  plaintiff  was  styled  therein  "  Henry  H,  Lindsay," 

irregularity,  the  [^jg  gecond  Christian  name  not  being  set  out*    An  affidavit 

defect  being  ^  ®  i         i   .     .«? 

held  to  be  was  now  produced,  in  which  it  was  sworn  that  the  plaintiff 

ar&4  Will  4,      was  resident  in  the  United  States  of  America,  and  that  the 
e.  42, 8. 13.        action  was  brought  by  virtue  of  a  power  of  attorney  which 

had  been  sent  to  the  attorney  on  the  record,  and  in  which 
the  plaintiff  was  described  precisely  as  he  was  styled  in  the 
declaration.  The  affidavit  on  which  the  rule  had  been 
obtained  did  not  allege  that  there  was  any  ending  to  the 
plaintiff's  second  name ;  and  it  must  be  assumed,  there- 
fore,  that  the  plaintiff  had  no  other  name  than  ''H."  The 
act  (a)  provided,  that  no  plea  in  abatement  in  any  per- 
sonal action  should  be  pleaded  for  a  misnomer,  but  the 
defendant  should  be  at  liberty  to  cause  the  declaration  to 
be  amended  at  the  cost  of  the  plaintiff,  on  a  Judge's  sum- 
mons upon  an  affidavit  of  the  right  name.  Here,  no  Judge's 
summons  had  been  taken  out  for  amending  the  declara- 
tion, but  for  setting  it  aside  on  the  ground  of  irregularity, 
and  there  was  no  affidavit  of  the  right  name.  The  de- 
fendant was  under  no  disadvantage  in  consequence  of  the 
supposed  irregularity ;  and  if  he  came  to  the  Court  upon 
a  technical  objection,  he  must  come  properly.  It  was 
sworn  on  the  part  of  the  plaintiff,  that  it  was  not  known 
here  whether  he  had  any  second  name  or  not* 

Thomas  urged,  that  the  objection  was  a  legal  as  well  as 
a  reasonable  one.    It  could  not  be  any  hardship  on  the 

(a)  3&4WU1.4,c.42,  8.  II. 
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plaintiff  to  call  upon  him  to  give  his  right  name^  which  no         1837* 
one  could  know  better  than  himself.    The  defendant  had       lindsay 
already  received  the  benefit  of  being  discharged  out  of  cus-  ^ 

tody  on  a  similar  objection,  having  been  arrested  on  an 
affidavit  of  debt,  in  which  the  plaintiff  was  described  as  he 
now  was.  The  section  of  the  Act  of  Parliament,  it  was 
urged,  had  not  reference  to  the  misnomer  of  a  plaintiff  aa 
well  as  a  defendant. 

TiNDAL,  C.  J. — The  rule  must  be  discharged  with  costs, 
but  the  defendant  may  take  a  week's  time  to  plead.  The 
section  succeeding  that  already  referred  to  evidently  go- 
verns the  case ;  for  it  is  said,  that,  in  actions  on  written 
instruments,  any  of  the  parties  to  which  are  designated 
by  the  initial  letter  of  the  Christian  name,  they  may  be 
described  in  the  same  manner  in  the  process  and  declara- 
tion (a). 

Rule  discharged. 

(a)  It  did  not  appear  in  what  he  was  in  reality  only  the  holder 
character  the  plaintiff  sued,  but     of  the  bill. 


Foster  v.  Allenby^ 
rrlLDE.  Sent,  had  obtained  a  rule  nisi,  calling  on  Where  ■  cause 

has  been  tried 

the  plaintiff  in  this  action  to  shew  cause  why  he  should  twice  by  spedai 
not  proceed  to  trial  of  this  action,  notwithstanding  the  Ver<luJt  for  the 
consolidation  of  it  with  others,  brought  by  the  same  plain-  ^***^^'*Z^..u 
tiff,  on  the  same  policy  of  insurance.  occasions,  the 

Court  will  not 
open  a  con- 

Taddy,  Serjt.,  shewed  cause,  and  urged  that  the  Court  ^J'^jf^;;;*'*; 
could  not  crant   this   application.     There   had  already  another  similar 

,  .         .         ,  .  1      ,  J.  action;  It  not 

been  two  trials  by  special  juries,  m  which  the  verdicts  being  shewn 
returned  were  alike;  and  the  Court  would  not  now,  with-  yj^l^^^^ 
out  any  suggestion  that  any  new  evidence  was  to  be  pro-  JjffJ^J'J^elury. 
duced.  make  the  present  rule  absolute.     The  case  would  Vaughan,  J., 

^  dissentiente. 
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1837.        be  diflbrent  if  there  had  been  any  doubt  of  its  merits 
'  having  been  fully  before  the  juries  who  tried  it ;  but  it  was 

••  not  suggested  that  that  was  the  fact    He  cited  Coken 

T.  Bvikeley{a\  and  Doyle  r.  Daugku{b). 

WUde,  Serjt.,  in  support  of  his  rule,  said,  that  this 
application  was  to  the  equitable  discretion  of  the  Court. 
The  first  cause,  it  was  true,  had  gone  to  trial  twice;  and^ 
on  both  occasions,  the  verdict  was  the  same  way :  but  an 
application  was  made  for  a  third  trial,  and  the  Judges 
expressed  no  decided  opinion  upon  the  verdict,  but  were 
divided  upon  the  point  as  to  whether  the  rule  should  be 
granted.  It  would  be  unjust  to  bind  the  defendant  in 
this  action  by  a  verdict  which  had  not  received  the  ap- 
probation of  the  Court.  The  agreement  entered  into  by 
the  defendant  was,  that  a  decision  should  be  given  which 
would  meet  the  approbation  of  the  Judges  of  the  Court 
in  which  the  action  was  brought.  Here,  no  such  appro- 
bation had  been  expressed ;  for  the  ground  on  which  the 
Court  refused  a  new  trial  in  the  other  cause  was  not  on 
the  merits  of  the  case,  but  only  upon  a  rule,  which  some 
of  the  Judges  thought  applied  to  the  case. 

Park,  J. — Can  you  point  out  any  instance  where,  after  a 
second  verdict  the  same  way,  the  consolidation  rule  has 
been  opened  ? 

Wilde,  Serjt.,  did  not  recollect  any  such  instance ;  but 
he  apprehended  that  this  argument  did  not  apply,  for  the 
Judges  had  said,  that  they  would  grant  trial  after  trial 
where  the  verdicts  were  not  satisfactory ;  and  it  would  be 
mischievous  in  the  extreme  to  establish  a  contrary  rule  in 
such  cases  as  the  present. 

(a)  5  Taunt.  166.  (()  4  B.  &  Ad.  544. 
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TiNDAL,  C.  J. — I  am  of  opinioii,  thst,  if  we  were  to  18S7. 
grant  this  application,  it  would  be  making  a  very  danger- 
ous precedent ;  for  if  the  verdict  in  tliis  case  went  the 
aame  way,  we  should  have  similar  applications  from  all 
the  ptfaer  defendants,  and  the  benefit  of  the  rule  would  be 
lost  If  there  were  any  new  evidence  to  be  produced,  or 
other  such  matter,  the  rule  might  be  opened ;  but  here, 
after  two  verdicts  returned  by  special  juries,  both  the 
same  way,  I  think  it  would  be  improper  to  send  the  case 
back  again,  as  the  only  question  is  one  of  fact.  Whatever 
may  have  been  my  own  private  opinion  with  regard  to  the 
merits  of  the  case,  yet  I  think  a  private  right  must  give 
way  to  public  justice  and  convenience. 

Park,  J.-^I  am  of  the  same  opinion ;  and  I  do  not  re- 
collect any  case  in  which,  after  two  verdicts  had  been 
given  the  same  way,  a  consolidation  rule  has  been  opened. 
There  is  no  suggestion  here  that  the  merits  of  the  case 
were  not  fully  before  the  juries  on  both  trials;  and  both 
juries  were  of  the  same  opinion. 

Vaug-han,  J. — I  regret  I  cannot  reconcile  myself  to  the 
opinion  that  this  consolidation  rule  should  not  be  opened; 
and  I  cannot  but  consider  this  application  as  one  to  the 
sound  discretion  of  the  Court.  It  has  been  asked,  whe- 
ther there  is  any  case  in  which,  after  two  verdicts  the 
same  way,  the  Court  have  opened  a  consolidation  rule  t 
I,  in  answer  to  that  question,  ask  also,  whether  there  is 
any  case  in  which,  after  two  such  verdicts,  the  Court  have 
been  divided  in  opinion  upon  thequestion  of  granting  a  third 
trial  ?  It  is  important,  no  doubt,  that  there  should  be  an  end 
of  all  disputes.  The  parties  in  the  original  action  have 
had  two  trials,  and  the  plaintiff  has  had  the  benefit  of  the 
verdicts ;  but  a  third  party  now  comes  forward,  and  says, 
'*  Although  I  have  been  bound  by  my  consent  to  the  con- 
solidation rule,  yet  I  consented  only  to  be  bound  by  a 
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1687*  verdict  which  should  meet  the  approbation  of  the  Court.'' 
The  verdicts  returned  have  not  so  met  the  approbation  of 
the  Court ;  and  he  is  entitled  to  a  trial  of  his  cause.  The 
plaintiff  cannot  be  hurt>  in  the  cause  which  has  been  tried, 
by  the  opening  of  the  rule ;  and,  under  all  the  circum- 
stances, I  am  not  satisfied  that  the  underwriter  should  be 
concluded  by  the.  verdicts  which  have  already  been  given. 

CoLTMAN,  J.,  was  of  Opinion  that  the  consolidation  rule 
should  not  be  opened ;  and  that  the  present  rule  ought 
therefore  to  be  discharged. 

Rule  discharged. 


Vestris's  Bail. 

Bdl  having  ArCHBOLD  appeared  to  oppose  the  bail,  on  the 
r^ected^iSlsh^^  grouud  that  they  had  been  changed,  without  an  order 
re^Td"with-    ^^^S  obtained  for  that  purpose. 

oat  leave  ob- 

frJdi  nod^*^^  Wightmanj  in  support  of  the  bail,  admitted  that  they 
iriwi^trui^"  were  not  the  same  persons  of  whom  notice  had  been  ori- 
pUintiff.  ginally  given ;  but  contended,  that,  the  former  bail  who 

were  put  in  having  been  rejected,  in  such  a  case  it  was 
necessary  that  the  bail  should  be  changed,  and  that  leave 
to  change  them  need  not  be  obtained.  The  former  bail 
were  rejected  because  they  were  indemnified  by  the  de- 
fendant's attorney.  Notice  of  the  present  bail  had  been 
served. 

Archbold  referred  to  the  5th  rule  of  5  Reg.  Gen.  T.T. 
1  Will.  4  (a),  by  which  it  was  ordered,  **  That  the  bail  of 
whom  notice  shall  be  given  shall  not  be  changed,  without 
leave  of  the  Court  or  a  Judge."  Here,  notice  of  bail  had 
been  given,  the  bail  had  been  opposed  and  rejected,  and 

(a)  Ante,  Vol.  1,  p.  103. 


EASTER  TERM,  7  WILL.  IV. 


6S8 


these  bail  were  offered  without  leave  being  obtained.    He         1^7- 
admitted  that  fresh  notice  had  been  received ,  but  con-      vestris's 
tended  that  it  was  of  no  avail.  ^^^^ 

TiNDAL,  C.  J, — The  case  must  be  governed  by  the 
practice  in  the  Courts  of  King's  Bench  and  Exchequer. 

A  communication  was  subsequently  made  to  the  Court, 
when 

TiNDAL,  C*  J»,  said : — On  inquiry,  we  find  that  it  is  the 
rule  in  both  the  other  Courts,  that,  after  rejection,  new 
bail  cannot  be  substituted  without  a  special  order.  The 
bail  must  be  rejected. 

Bail  rejected. 

Wightman  then  obtained  a  rule  nisi  for  an  order  of  the 
Court  to  change  the  bail. 

Rule  accordingly. 


In  re  Bramston,  Gent.,  One,  &c. 

rrlLDEf  Serjeant,  shewed  cause  against  a  rule  which  Charges  in  an 

had  been  obtained  by  Hoggins^  and  which  called  on  an  fol^^eparing 

attorney  of  the  Court  of  King's  Bench  to  shew  cause  why  ^  **^n°of  a 

a  bill  delivered  by  him  for  business  done  should  not  be  married  woman, 

referred  to   be  taxed  by   the  prothonotary.     The  bill  ing  before  the 

amounted  to  about  60/.,  and   the  items   which,  it  was  &""i^er  the 

contended,   brought  it    within   the   jurisdiction  of  the  8^*Win.4, 

^        c.  74,  do  not 

Court,   were  for  business   done  in   preparing  affidavits  render  the  bill 

verifying  the  certificate  of  the  taking  an  acknowledg-  the2Geo?2, 

meet  of  a  married   woman    under  the  Fines  and  Re-  ^^^' 
coveries'  Act,  3  &  4^W.  4,  c.  74,    It  was  admitted  that. 
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ia87.  under  the  former  mode  of  proceeding  in  such  matters^  it 
'  "  was  supposed  that  there  was  a  cause  iu  Court,  aad  die 
Braksxok.  bill  would  be  taxable;  but  this  peculi^p^ jurisdiction, 
which  the  Court  formerly  had,  would  not  render  a  bill 
taxable  which  contained  charges  for  business  done  under 
the  altered  practice.  All  proceedings  in  the  Court  must 
be  conducted  by  an  attorney ;  but  it  was  not  necessary 
that  a  person,  in  order  to  transact  such  business  as  that 
for  which  these  charges  were  made  in  the  bill,  should  be 
an  admitted  officer  of  the  Court. 

TiNDALjCJ. — Persons  might  have  been   appointed 
commissioners  who  were  not  attornies« 

Hoggins^  in  support  of  the  rule. — ^The  question  really 
was,  whether  these  were  not  charges  for  business  done 
**  at  law  or  in  equity/'  which  were  the  words  used  in  the 
statute  of  2Geo.^,  c.23,  s.S3.  It  had  been  held,  in 
Winter  t.  Payne  (a),  that  drawing  and  engrossing  an 
affidavit  of  debt,  in  order  to  hold  a  party  to  bail,  and 
money  paid  for  swearing,  &c«,  were  items  which  gave  the 
Court  jurisdiction  over  the  bill  in  which  they  were  con- 
tained ;  and  the  charges  here  were  for  "  drawing  and  en- 
grossing an  assignment  in  lieu  of  acknowledgment  of  fine, 
and  for  attending  the  married  woman  before  the  com- 
missioners, and  examining  her  apart  from  her  huaband ; 
for  attending  before  the  commissioners,  when  the  affidavit 
was  taken;  attending  to  get  the  affidavit  sworn;  for 
money  paid  for  oath  and  exhibit ;  attending  to  bespeak 
office  copy  of  enrolment,  and  paid  for  the  same.**  These 
charges,  surely,  were  of  the  same  description  as  those  in 
Winters.  Payne,  and  were  sufficient  to  bring  the  bill  with* 
in  the  Act,  especially  as  the  statute  was,  upon  the  autho- 
rity of  the  case  cited,  to  be  construed  liberally. 

(a)  6  T.  R.  Mb, 
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TiNDAL,  C.  J.  —  But  are  they  made  for  buekiees  done        iS87. 

Inn 

BftAMMOII. 


r. — They  were  charges  for  business  done  in 
Court,  and  therefore  were  at  law.  The  85th  section  of 
the  Fines  and  Recoveries*  Act  made  ihe  inrohnent  of  the 
certificate  of  the  taking  an  acknowledgment^  and  of  the 
affidavit  verifying  the  same»  acis  done  in  Court. 

Tin  DAL,  C.  J. — Charges  for  inrolling  a  deed  in  the 
Court  would  not  make  a  bill  taxable. 

Hoggins. — Feafiw  v.  Wilson  {&)  was  a  decision  that 
charges  for  attending  at  a  lock-up-house,  and  obtaining 
the  release  of  the  defendant,  and  filling  up  the  bail-bond, 
were  charges  at  law,  and  sufiicient  to  bring  the  bill  within 
the  statute.  And  Smith  v.  Wattlsworih  (b)  was  an  authority 
that  charges  for  business  done  in  the  Insolvent  Courtj  in 
procuring  the  discharge  of  an  insolvent,  were  also  taxaUe 
items.  Fees  charged  by  an  attorney  for  holding  a  court 
aa  isteward  of  a  manor  were  also  taxable :  Lethbridge 
V.  Lusmare  (c).  The  efiect  of  all  these  decisions  was  to 
shew,  that  the  Court  would  put  a  liberal  construcUon  on 
the  Act  of  Parliament,  and  would  draw  charges,  if  pos- 
sible, within  what  had  been  repeatedly  called  a  '*  benefi- 
cial statute."  The  particular  Act  in  question,  the  S  & 
4  Will.  4,  c.  74,  8. 89,  provided,  that  the  Court  of  Commop 
Pleas  should  appoint  an  officer  witb  whom  the  certificates 
should  be  lodged,  and  should  make  such  orders  and  re- 
gulations as  it  should  think  fit  touching  the  mode  of 
examination  to  be  pursued  by  the  Commissioners  under 
the  Act,  and  the  matters  to  be  mentioned  in  such  certifi- 
cates, and  the  affidavits  verifying  the  same ;  and  touching 


(a)  6B.  &  C.  86.  (()  4  a  &  G.  364. 

(c)  ID.  &R.511. 
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1887.        the  fees  or  charges  to  be  paid  for  the  copies  to  be  deli- 
_"  vered  by  the  clerks  of  the  peace,  or  their  deputies ;  "  and 

Braniton.  also  of  the  fees  or  charges  to  be  paid  for  taking  acknow- 
ledgments of  deeds,  and  for  examining  married  women, 
and  for  the  proceedings,  matters,  and  things  required  by 
this  Act  to  be  had,  done,  and  executed  for  completing 
and  giving  effect  to  such  acknowledgments  and  examina- 
tions/' These  provisions,  it  was  contended,  ought  to  bring 
the  case  within  the  statute* 

Park,  J. — ^That  clause  has  reference  to  the  fees  to  be 
paid  to  the  commissioners,  for  which,  provision  is  made 
by  the  rule  of  Court  of  H.  T.  4  Will.  4  (a). 

Tikdal,  C.  J. — ^The  rule  must,  in  my  opinion,  be  dis- 
charged. The  first  statute  which  relates  to  attornies*  bills 
is  the  S  Jac.  1,  c.  7,  s.  1,  which  requires  all  attornies  to 
give  a  true  bill  to  their  masters  or  clients,  or  their  as- 
signs, of  all  charges  concerning  the  suits  which  they  have 
for  them  subscribed  with  their  names,  before  they  shall 
charge  them  with  any  of  the  same  fees ;  and  the  statute 
2  Geo.  S,  c.  33,  s.  23,  provides,  that  no  attorney  shall  com- 
mence or  maintain  any  action  for  the  recovery  of  any 
**  fees,  charges,  or  disbursements,  at  law  or  in  equity,"  un- 
til certain  things  have  been  done.  The  quaere  is,  Whether 
these  statutes  do  not  refer  to  charges  incurred  in  the 
course  of  a  suit  ? 

I  must  admit,  that  I  think  the  Court  went  very  far  in 
holding  that  the  suing  out  a  writ  of  dedimus  potesta- 
tem  (6)  for  the  acknowledgment  of  a  fine  was  within  the 
statute ;  and  if  fines  had  continued,  we  must  now  have 
followed  that  rule.  Then  comes  a  new  Act,  3  &  4  Will.  4, 
c.  74,  from  the  very  title  of  which  it  is  apparent  that  the 
charges  in  the  bill  are  not  taxable.    It  is  called, ''  An  Act 

(a)  Ante,  Vol.  2,  p.  789.  (b)  Ex  parte  Prickett,  1 N.  R.  266. 
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for  the  Abolition  of  Fines  and  RecoverieSi  and  for  the         IB27. 
Substitution    of  more    simple    Modes    of  Assurance/'  j^^^ 

Though  the  deed  is  required  to  be  inrolled  in  Court,  yet      BRAnsToti. 
that  is  not  a  proceeding  in  a  suit ;  for  it  is  neither  more 
nor  less  than  a  conveyance  from  one  party  to  another. 

Park,  J. — ^The  Act  of  2  Geo.  2  is  a  beneficial  Act,  no 
doubt ;  but  I  think  that  its  beneficial  object  has  carried 
the  Court  to  the  very  utmost  verge  of  the  authority  given 
to  it ;  and  we  are  not  authorized  in  carrying  it  further. 
This  case  does  not  seem  to  be  a  suit  either  at  law  or  in 
equity,  and  is  not  brought  within  the  vortex  of  the  Act« 
There  are  many  deeds  inrolled  in  this  Court,  but  that  is 
only  for  the  proper  and  safe  custody  of  them,  and  the 
inrolroent  does  not  come  within  the  Act. 

BosANQUET,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  none  of  the  charges  are  incurred  in  respect  of 
any  proceeding  at  law,  either  actually  commenced  or  in 
contemplation. 

CoLTMAN,  J. — I  am  also  of  the  same  opinion. 

Rule  discharged,  without  costs. 


The  Archbishop  of  Canterbury  r.  Daniel  Tube. 

jK.  v.  Richards  and  Arnold  shewed  cause  against  a  The  Court  will 

rule,  which  had  been  obtained  by  Wilder  Serjt,  and  which  ^pj^^oon  ofan 

called  on  the  plaintiff  to  shew  cause  why  an  order  of  Mr.  Jjjj^'^t*^)!*'' 

Justice  GaseleCf  bearing  date  the  14th  April,  1885,  for  a  •fficeofUke 

resistruT  id 

Stay  of  proceedings  in  this  action,  should  not  be  rescinded ;  Doctors'  Com- 

moDM,  to  be 
deemed  good 
oyer,  although  a  copy  has  been  accepted  by  defendaut'e  attorney,  and  the  Ecdesiaatkal  Court 
has  reftued  to  allow  the  bond  to  be  produced  at  the  office  of  the  defiendant'e  attorney. 


TVBB. 
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1887*        and  why  the  defendant  should  not  be  deemed  to  have  had 
^^  sufficient  oyer  of  a  deed  of  which  there  was  pn^eri  made 

Aichbiabop  tf  in  the  dedaration  in  the  action,  or  why  he  ahoidd  not  be 
•.  deemed  to  have  had  oyer,  on  Its  being  produced  to  kiv 

at  the  office  of  the  Registrar^  at  Doctors'  CommoBS,  the 
plaintiff  undertaking  to  pay  the  defendant's  attorney's 
costs  for  attending  at  the  office  to  inspect  the  same*  It 
was  an  action  on  a  bond  executed  by  the  defendant  to  die 
Archbishop  of  Canterbury ;  and  the  condition  of  it  was* 
that  the  administratriz  of  Charles  TicM,  deceased,  should 
cause  a  true  inventory  of  the  goods,  chattels,  and  credits 
of  the  deceased  to  be  made,  and  to  be  exhibited  in  the 
registry  of  the  Prerogative  Court  of  Canterbury  on  or  be- 
fore the  Slst  of  March,  1832.  The  administratrix,  how* 
ever,  absconded,  and  no  inventory  was  exhibited ;  and 
two  of  the  creditors  of  the  deceased  commenced  proceed- 
ings on  the  faKMid  in  February,  18Sfi,  in  the  name  of  the 
Archbishop,  but  without  his  privity.  No  assignment  had 
been  executed,  nor  had  any  indemnity  been  given  to  the 
Archbishop.  The  declaration  contained  profert  of  the 
deed ;  but  the  usual  oyer  had  not  been  given,  as  the  re- 
cord-keeper, in  whose  care  it  was,  had  refused  to  allow  it 
to  go  out  of  his  custody.  A  copy,  however,  had  been 
given  to  the  defendant,  and  had  been  received  without 
objection ;  but  a  summons  was  taken  out  for  the  stay  of 
proceedings  until  the  defendant  should  have  had  over; 
and  the  order  of  Mr.  Justice  Gaselee  was  obtained  that 
proceedings  should  be  stayed  until  the  original  bond 
should  be  produced.  It  was  now  contended,  that  the 
mode  of  giving  oyer  suggested  in  the  present  rule  was 
entirely  inconsistent  with  the  practice  in  such  cases.  Oyer, 
strictly  speaking,  was  a  production  of  any  particular  deed 
or  document  in  Court ;  and  the  modem  mode  of  giving 
oyer  at  the  office  of  the  attorney  was  only  adopted  for  tfie 
sake  of  convenience.  Great  difficulty  had  at  first  been 
experienced  in  permitting  the  production  of  deeds  to  be 
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wilh  under  any  circumstances ;  but  this  bad 
been  done  when  there  was  a  sufficient  excuse  pleaded* 
Read  ▼.  Broolman  (a).  Here,  the  plaintiff  bad  made  a  pro- 
ferif  but  be  had  made  no  excuse  for  not  bringing  the  bond 
into  Court.  If  he  had  done  so,  the  matter  would  haye 
been  on  the  record,  and  the  proper  steps  might  have  been 
taken  to  object  to  it.  From  the  case  of  Thofesby  r.  Spar^ 
row  (6),  it  appeared,  that  the  Court  had  not  the  power  to 
dispense  with  oyer,  when  the  deed  was  pleaded.  The 
present  was  an  application,  in  fact,  to  get  rid  of  the 
oyer ;  and  it  could  not  be  granted.  In  the  report  of  the 
case  in  Strange  it  was  said,  that  it  was  the  plaintiff's  fault 
for  bringing  his  action  before  he  was  in  a  condition  to 
produce  the  deed;  and  that  observation  applied  here, 
with  double  force,  because  the  deed  was  in  the  possession 
of  the  plaintiff  himself.  A  note  to  the  case,  as  reported 
in  Straf^e,  was  also  cited,  as  well  as  the  cases  of  Toiiy 
Y.  NeebiU  (c)  and  Matison  v.  Atkinson  (rf),  referred  to  in 
a  note  in  Read  y.  Braoiman.  The  principle  laid  down  in 
those  cases  was^  that  the  Court  could  not  dispense  with 
oyer  after  prafert^  and  that  all  they  could  do  to  assist  the 
plaintiff  was  in  his  mode  of  declaring. 


1887. 

Archbishi^  of 


TiNDAL,  C.  J.— -We  are  in  this  position.  We  have 
process  to  make  the  officer  produce  the  deed  at  a  trial, 
but  we  have  no  power  to  make  him  produce  it  in  any 
intermediate  proceeding. 


R.  V.  Richards. — ^The  Archbbhop  of  Canterbury  must 
be  treated  as  the  plaintiff  in  this  action ;  but  the  bond 
might  have  been  assigned  to  the  real  plaintiff.  In  the 
case  of  the  Archbishop  of  Canterbury  v.  Robertson  (e), 
an  assignment  had  been  made.    The  assignment  not  hav- 

(a)  3  T.  R.  161.  (c)  3  T.R.  163. 

(b)  I  Wilson,  16;  and  2  Strange,      (d)  lb. 

1186.  (e)  IG.&M.690. 


1 
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1837-        ing  been  made  here,  it  must  be  presumed  that  the  action 
^*^r"^      was  brought  without  the  consent  of  the  Prerogative  Court. 


TUBB. 


Archbishop  of   The  .case  of  While  v.  Montgomery  (a)  was  also  cited.   In 
^^    ^  Stephen  on  Pleading,  pp.  73, 93, 94,  oyer  was  clearly  de- 
fined. 


Wilder  Serjt.,  in  support  of  the  rule. — This  is  not  a 
case  in  which  an  assignment  should  take  place.  It  b  an 
action  brought  in  the  name  of  the  Archbishop,  and  the 
creditor  had  a  right  to  sue  in  his  name.  Archbishop  qf 
Canterbury  v.  House  (b).  The  giving  oyer  was  matter  of 
law ;  the  mode  of  giving  it  was  matter  of  practice.  The 
Court  was  not  limited  as  to  the  place  wherein  the  deed 
was  to  be  kept.  The  object  of  the  rule  was,  not  to  pro- 
cure an  entire  dispensation  with  oyer,  but  only  that  it 
might  be  given  on  certain  terms.  In  Totty  v.  Nisbettj 
BuUer,  J.,  said : — "  All  we  can  do  for  you  is,  to  order 
that  the  production  of  a  copy  shall  be  oyer."  That  was 
strictly  applicable  to  this  case ;  for  here,  a  copy  had  already 
been  given,  and  had  been  received  without  any  objection ; 
but  the  defendant  afterwards  demanded  oyer,  knowing 
the  diiSculty  the  plaintiff  would  have  if  he  were  compelled 
to  give  it  in  the  usual  way.  It  was  submitted,  that  such 
an  objection  ought  not  to  be  allowed  to  interfere  with  the 
rights  of  the  parties,  and  to  take  from  the  plaintiff  his  re- 
medy in  this  case. 

TiNDAL,  C.  J. — It  seems  to  me  that  we  have  no  power 
to  substitute  the  mode  of  oyer  suggested  for  that  which 
has  been  established  by  custom  ;  for  the  whole  case  bears 
so  much  the  appearance  of  an  excuse,  that  it  should  have 
been  put  upon  the  record.  If  the  Court  were  to  make 
this  rule  absolute,  they  would  be  deciding  upon  a  mere 
motion  on  a  point  of  practice  :  a  most  important  matter, 

(a)  2  Strange,  1198.  {h)  1  Cowper,  140. 


Rule  discharged,  without  costs. 


TVBB. 
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as  far  as  concerns  the  rights  and  privileges  Qf  the  Eccle-        1837. 

siastical  Court,  because  we  should  take  away  from  it  the         ^ 

power  oyer  proceedings  on  administration  bonds ;  for  al*    Aicfabithop  of 

though  it  is  said  that  the  creditor  has  a  right  to  sue,  yet  «. 

that  must  be  subject  to  some  control  of  the  Ecclesiasdcal 

Court,  as,  otherwise,  the  Archbishop  might  be  rendered 

liable  to  the  costs  of  many  actions,  without  any  default  on 

his  part.  It  appears  to  me,  that  the  proper  course  to  have 

been  pursued  would  have  been,  to  have  applied  for  a 

mandamus  for  the  production  of  the  bond,  when  the  real 

parties  would  be  brought  face  to  face ;  and  it  would  then 

have  been  decided  whether  or  not  the  Archbishop  had 

any  just  reason  for  refusing  to  produce  it.    The  rule  must 

be  discharged ;  but  as  the  case  is  so  obviously  against 

reason,  it  must  be  without  costs. 

Park,  J. — I  am  of  the  same  opinion. 

CoLTHAN)  J. — ^The  giving  oyer  is  an  act  to  be  done  in 
Court ;  and  the  Court  can  only  sit  in  Westminster.  I, 
therefore,  do  not  see  how  we  can  make  a  place  out  of 
Westminster  a  part  of  the  Court  I  quite  agree  that  it 
is  a  reasonable  application,  and  that  there  should  be  no 
costs. 

BosANQUBT,  J.,  concurred. 


VOL.  V.  T  T  D.  p.  C 


eas 
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In  an  Affldavit 
of  debt  it  is 
■ufficfent  to 
allege  the 
daim  to  be  doe 
"  on  the  ba- 
lance of  an  ao* 
count  stated/' 
without  the 
words  *'  and 
settled." 


Tyler  f>«  Campbell* 

MSARSTOW  moved  for  a  rule  to  shew  cause  why  the 
bail-bond  in  this  case  should  not  be  delivered  up  to  be 
Cancelled,  on  the  ground  of  a  defect  in  the  affidavit  of 
debt,  the  defendant  entering  a  common  appearance.  The 
defect  complained  of  was,  that  the  affidavit,  while  it  de* 
posed  the  defendant  to  be  indebted  to  the  plaintiff  "  on 
the  balance  of  an  account  stated,**  did  not  proceed  to  al- 
lege that  it  was  "  settled  between  them***  It  was  quite 
consistent  with  this  affidavit  that  no  debt  subsisted  be- 
tween the  parties.  The  account  might  have  been  stated, 
and  yet  the  defendant  might  have  denied  that  any  balance 
was  really  due  from  him  to  the  plaintiff.  He  cited  Visger 
V.  Delegal  (a),  as  in  point. 


Per  Curiam. — The  form  of  a  count  in  a  declaration 
on  such  a  claim  on  an  account  stated,  has  been  pursued 
by  the  affidavit.  We  think,  therefore,  that  it  is  sufficiently 
precise. 

Rule  refused. 


(a)  Ante,  Vol.  1,  p.  333. 

A^ /^*iA.^r^  /^  -c  •Wn.^i**  ^*J»A*^,  ^aj^f^irM  r-'.-t^jy^mr* 

Pole  r.  Rogers. 

Under  s.  4  of  jK*  F,  RICHARDS  shewed  cause  against  a  rule  nisi, 
ATcoart^ii  obtained  by  Wilde^  Serjt,  requiring  the  defendant  to 
aUow  witnesses    giiew  cause  whv  the  order  obtained  by  him  for  the  exa- 

to  be  cross-ez-  ^  -r^     .  i  «      i 

mination  of  witnesses  at  Pans  and  Boulogne,  pursuant  to 
1  Will.  4,  c.  S2,  s.  4  (a),  should  not  be  amended,  by  adding 
thereto  liberty  for  the  plaintiff  to  cross-examine  the  wit- 

(a)  See  2  Dowl.  Stat.  43. 


amined  tIyA 
▼ooe,  by  a 
commisdon 
executed 
abroad^  when 
the  application 
seems  reason- 
able. 
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nesses  vivk  voce ;  such  examination  to  be  reduced  into 
writingt  and  returned  with  the  commiaaion  to  one  of  the 
secondaries  of  the  Court.  It  was  submitted^  that,  unleas 
the  usual  course  were  pursued  by  written  interrogatory! 
great  inconvenience  and  expense  to  the  parties  would  be 
the  result. 

Wilder  Seijtj  in  support  of  the  rule,  submitted,  that, 
according  to  the  language  of  the  section  in  question,  this 
Court  had  power  to  grant  the  application  ;  for  it  enabled 
the  Court,  in  any  action  therein  depending,  "  to  order  a 
commission  to  issue  for  the  examination  of  witnesses  on 
oath,  at  any  place  or  places  out  of  such  jurisdiction,  by 
interrogatories  or  otherwise"  That  clearly  gave  autbo* 
rity  to  the  Court  to  grant  the  present  application.  Having 
such  authority,  there  was  nothing  unreasonable  in  the 
present  rule.    He  cited  Duckeit  v«  Williams  (a). 

TiNDAL^C.J. — In  the  present  case,  the  application 
seems  reasonable.  There  can  be  no  difficulty  in  obtaining 
proper  assistance  for  the  proposed  examination  at  Paris 
and  Boulogne. 

Park,  J.,  Bosamquet,  J,  and  Coltmam,  J.,  concurred. 

Rule  absolute,  to  add  to  Lord  DenmatCs  order  that 
the  plaintiff  be  at  liberty  to  cross-examine  viv&  voce,  and 
to  join  in  the  commission ;  defendant  to  be  at  liberty  to 
add  further  questions  to  his  interrogatories :  the  cross- 
examinations  and  answers  to  be  reduced  into  writing,  and 
returned  with  the  commission. 

{a)  Ante,  Vol.  1,  p.  291. 


T  T  2 


^ 
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Doe  d.  Capps  v.  Capps. 

The  cosu  to  be  jlV.  CLARKE  had,  on  a  former  day,  obtained  a  rule 
mortgagee,  Calling  on  the  defendant  to  shew  cause  why  the  protho- 
J^7rtt"t'*'  notary  should  not  review  his  taxation.  It  was  an  action 
proeeediogs,  of  ejectment  brought  by  the  mortgagee  to  recover  the 
7  Geo.  9,  c.  80,  possession  of  the  mortgaged  premises  from  the  mortgagor, 
broughtfoTtfe  ^^^  '^®  defendant  had  obtained  the  usual  order  for  a 
rtcowery^the  g^ay  of  proceedings.  The  prothonotary,  on  taxing  the 
mitct,  are  to  be  costs,  allowed  them  as  between  party  and  party ;  but  it 

tween  party  ^&8  Contended  that  they  should  be  taxed  as  between  at- 
and  party,  and   to^ey  and  cHcnt 

not  ai  between  .  ^ 

attorney  and 

client* 

Wilde,  Serjt.y  now  shewed  cause. — He  referred  to  s.  1 
of  the  statute  7  Geo.  2,  c.  SO,  under  which  the  application 
was  made;  and  contended  that  the  costs  had  been  rightly 
taxed.  It  was  provided  by  that  section,  that  any  person 
having  a  right  to  redeem,  who  should,  at  any  time  pend- 
ing an  action,  pay  to  the  mortgagee,  or  bring  into  Court, 
in  the  event  of  his  refusal,  all  the  principal  monies  and 
interest  due  upon  the  mortgage,  ''  and  all  such  costs  as 
had  been  expended,  to  be  ascertained  and  computed  by 
the  Court,  or  proper  officer  appointed  for  that  purpose,"* 
the  same  should  be  deemed  and  taken  to  be  in  full  satis- 
faction and  discharge  of  the  mortgage.  Here,  **  costs" 
being  spoken  of  without  any  particular  reference  to  the 
mode  of  calculating  them,  they  must  be  considered  to  be 
costs  as  generally  known.  He  produced  an  affidavit,  in 
which  it  was  stated,  that  inquiries  had  been  made  in  the 
Courts  of  King's  Bench  and  Exchequer,  and  it  was  ascer- 
tained that,  in  those  Courts,  the  practice  had  never  been 
to  allow  costs  as  between  attorney  and  client.  At  the  Six 
Clerks'  Office,  Chancery  Lane,  similar  inquiries  had  been 
made ;  and  it  had  been  learned  that  the  costs  are  always 
there  taxed  as  between  party  and  party. 


Rule  discharged. 
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N.  darkct  in  support  of  the  rule. — His  application  in 
its  terms  was,  that  the  prothonotary  might  review  his 
taxation,  and  not  that  the  costs  should  be  taxed  in  any 
particular  manner.  He  had  written  to  Mr.  Bunce,  one  of 
the  Masters  in  the  King's  Bench,  who  had  told  him  that 
the  costs  in  ^uch  cases,  in  that  Court,  were  taxed  libe- 
raDy,  but  not  quite  as  between  attorney  and  client. 

The  Prothonotary  of  the  Court  reported  that  the  costs 
were  taxed  in  the  same  manner  in  this  Court. 

TiNDAL,  C.  J. — ^If  the  case  were  to  be  sent  back  for  the 
costs  to  be  taxed  liberally,  the  parties  could  never  agree 
8  to  the  extent  of  liberality  to  be  shewn. 

N.  Clarke  cited  Nowell  ▼•  Roake  (a). 

TiNDAL,  C.  J. — ^That  was  a  case  before  a  jury  :  you  are 
now  before  the  Court.  All  that  you  have  said  shews  the 
practice  adopted  in  this  case  to  be  correct,  and  that  the 
costs  should  not  be  taxed  as  between  attorney  and  client. 
The  practice  has  not  been  such  as  ypu  represent  for  many 
years ;  and  the  Court  will  not  alter  the  established  rule 
specially  for  this  case. 

Park,  J.,  Bosanqust,  J.,  and  Coltmak,  J.,  concurred. 


(a)  7  B.  &  C.  404. 
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HOLLIDAY  V.   LaWES. 

Under  1  Beg.      rVlLDEf  Serjt.,  shewed  cause  against  a  rule  obtained  by 


6en    H  T 

2  w.'4, 1.  "h.  Aider  ley  t  Serj  t^  requiring  the  defendant  to  shew  cause  wby 
cMto  mayte  set  ^®  Master's  taxation  should  not  be  reviewed,  and  the  plain* 
offBgaimtt/iia/   tiff  be  at  liberty  to  set  off  certain  costs  doe  to  him  aganst 

coets  In  the  .  '  ** 

lame  Gaufle^  Certain  other  costs  claimed  by  the  defendant.  It  was  an 
ference tothe  itction  to  recover  the  son  of  119L  had  and  receiTod  to  the 
atumiey'i  Utn.    ^g^  of  the  pbdntiffl    He  amsted  the  defendant;  and  a 

bail-bond  was  given.  A  rule  to  cancel  the  bail-bond,  at 
the  instance  of  the  defendant,  was  afterwards  discharged 
with  costs;  and  the  letter  were  taxd  at  15^  Sabse- 
quently  the  defendant  beeame  baidcmpt,  and  a  fiat  was 
issued  against  him.  The  plaintiff  did  not  proceed  in  his 
action  in  due  time,  and  the  defendant  accoidin^y  signed 
judgment  of  non  pros.  The  costs  of  this  judgment  were 
taxed  at  9/.  The  object  of  the  present  applicaftion  was, 
diat  so  much  of  the  costs  of  the  dMcharged  role  as 
amounted  (o  the  costs  of  the  non  pros,  shonld  be  eel 
off  against  tbem.  It  was  sabmiited,  that  aocording  to 
tte  language  of  1  Re^,  Gen.  H.  T.  «  W.  4,  «.  93  (a), 
ft  «et-<yff  could  not  take  place  to  the  prejudice  of  the  aTtoi^- 
ney's  lien.  The  words  of  the  rule  were,  ''  no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attomey^s  lien  for  costs  In  the  particnlar 
suit  against  which  the  set-off  is  sought ;  provided,  never^ 
theless,  that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party,  may  be  deducted."  In  Doe  d. 
Hope  V.  Carter  (6),  a  bet^off  of  interlocutory  costs  against 
final  costs  had  been  allowed,  but  that  was  subject  to  the 
attorney's  lien.  From  the  language  of  therule,  however^ 
it  would  appear,  that  the  set-off  of  interlocutory  costs 
was  only  to  be  against  interlocutory  costs,  because  inter^ 

• 

(a)  Ante,  Vol.  I,  p.  196.  {b)  Ante,  Vol.  1,  p.  209. 
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loeutory  costs  could  not  be  considered  as  in  the  same        1837* 
degree. 

AUsherley^  Serjt.|  in  support  of  the  rulej  contended^ 
that  the  proviso  in  the  rule  of  court  clearly  contemplated 
a  8et*off  of  interlocutory  costs  against  final  costs  in  the 
same  causej  without  reference  to  the  attorney's  lien* 

TiNDAL,  C.  J.-— The  language  of  the  rule,  we  thinks 
admits  the  construction  sought  to  be  put  on  it  by  the 
plaintiff.  The  present  rule  may  therefore  be  absolute  in 
its  terms. 

Rule  absolute. 


Ernest  r.  Brown. 

xC.  Alexander  moved  for  a  rule  to  shew  cause  why  the  in  dtU,  where 
verdict  found  in  favour  of  the  plaintiff,  with  nominal  ^^^^^^ 
dameires,  should  not  be  set  aside.    It  was  an  action  of  the  admfarion 

^  ^  in  the  perd- 

debt  for  goods  sold  and  deUvered.    The  particulars  at-  cuhursofaiiim 
tached  to  the  declaration  were  in  this  form : — **  For  a  cart  Ledhn^wer 
sold,  6/. ;  deduct  the  sum  paid  by  Mr.  Brown,  1/.  18*. ;  ^^^^^ 
balance  claimed,  S/.  7#.*'    To  this,  the  defendant  pleaded, 
never  indebted  beyond  3/.  7*.,  and  paid  that  sum  into 
Court.    At  the  trial,  proof  was  sought  to  be  given  on  the 
part  of  the  defendant,  that  the  sum  of  \h  IS*.,  mentioned 
in  the  particulars,  had  been  paid  on  account  of  the  cart. 
Tindal,  C.  J.,  before  whom  the  cause  was  tried,  thought 
that   such    evidence   was    not   admissible,    and    there- 
fore directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with    nominal  damages.    IL  Alexander  now  contended 
that  that  direction  was  wrong;'  for  the  plaintiff,  in  his  par* 
ticulars,  having  admitted  the  payment  of  the  1/.  ISs*,  it  was 
unnecessary  to  plead  it,  as  had  been  decided  in  the  case  . 
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1837.  of  CoaicM  y.  Stevens  (a).  In  that  case  Mr.  Baron  Parke 
saidi  *'  There  was  no  occasion  to  have  pleaded  payment  of 
10/.,  because  it  was  not  claimed  by  the  plaintiff^  he 
claimed  only  a  balance,  after  allowing  lOL**  And,  in 
Shirley  v»  Jacobs  {b),  it  was  held,  that  in  assumpsit  agamst 
the  acceptor  of  a  bill  of  exchange,  part  payment  may  be 
given  in  evidence  under  a  plea  denying  the  acceptance,  in 
reduction  of  damages.  The  sum  of  1/.  ISs*  being  admitted 
in  the  particulars,  it  was  unnecessary  to  give  evidence  of  it. 

TxNDALj  C.  J. — Both  those  cases  were  actions  of  as- 
sumpsit; and  this  is  an  action  of  debt  Here  the  de- 
fendant has  pleaded  that  he  ''  never**  was  indebted.  The 
only  mode  in  which  he  could  be  entitled  to  a  verdict  on 
that  issue  would  be  by  shewing  that  the  debt  never  did 
exist.  He  has  not  pleaded  payment,  and  the  admission  in 
the  particulars  can  be  considered  as  no  more  than  evidence 
of  payment.  In  this  state  of  the  record,  therefore,  there 
is  no  plea  under  which  it  can  be  received. 

Rule  refused  (c). 

(fl)  Ante,  VoL  3,  p.  784.  (b)  Ante,  Vol.  4,  p.  136. 

(c)  See  Green  y.  Manh,  post. 


Cholhondxley,  Executrix  of  Heber,  v.  Payne  and 

Foss. 

l^SdJ^^  JBUTT shewed  cause  against  a  rule  nisi  obtained  by  F. 

fcikuTM*^*"  ^^^*^^f  calling  on  the  plaintiff  to  shew  cause,  why  one 

jointly  renwo-  of  the  special  counts  in  the  declaration  should  not  be 

other,  and  a*  struck  out,  pursuant  to   5  Reg.  6en..H.  T.,  4  Will.  4 

htowTe^i?r  (Pleading  Rules  (a)).    The  words  of  that  rule  were:— 

the  Court  wiU 

order  one  of  the  coimtt  to  be  struck  out,  if  the  subject-matter  does  not  appear  to  be  distinct. 

(a)  Ante,  Vol.  2,  p.  314. 
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''  Counts  founded  on  one  and  the  same  principal  matter  1837. 
of  complaint,  but  varied  in  statement,  description,  or  cir- 
cumstances only,  are  not  to  be  allowed.  Counts  founded 
upon  the  same  contract,  described  in  one  as  a  contract 
without  a  condition,  and  in  another  as  a  contract  with  a 
condition,  are  not  to  be  allowed ;  for  they  are  founded  on 
the  same  subject-matter  of  complaint,  and  are  only  varia- 
tions in  the  statement  of  one  and  the  same  contract/'  The 
first  special  count  of  the  declaration  alleged  that  the  de- 
fendants had  proposed  to  the  plaintiff*  that  they  would 
undertake  to  sell  a  Hbrary,  they  printing  catalogues,  and 
settling  with  the  auctioneers  employed,  at  12i^  per  cent 
commission ;  and  that  they  would  be  responsible,  together 
with  the  auctioneers,  for  the  proceeds  of  the  sale ;  and 
that  the  plaintiff*  accepted  the  proposal,  and  employed  the 
defendants  for  the  purpose  aforesaid.  The  count  then 
stated  a  breach  of  this  contract.  The  second  count  al- 
leged, that,  in  consideration  of  the  plaintiff's  retaining  the 
defendants,  upon  their  request,  to  sell  on  commission  cer- 
tun  goods  of  the  plaintiff,  the  defendants  undertook  to  be 
responsible  for  the  prices  of  the  same ;  that  they  after- 
wards sold  the  goods,  but  had  not  paid  the  money  result- 
ing  from  the  sale.  The  declaration  also  contained  a  count 
for  money  had  and  received,  and  on  an  account  stated. 
The  case  had  already  been  before  a  Judge  at  chambers, 
when  an  affidavit  was  produced,  stating  that  the  contract 
alleged  in  the  second  special  count  was  the  same  as  that 
referred  to  in  the  former.  The  learned  Judge,  however, 
had  refused  to  make  any  order ;  and  the  application  was, 
therefore,  renewed  before  the  Court  It  was  submitted, 
that  the  two  special  counts,  as  framed  in  the  declaration, 
did  not  constitute  a  breach  of  the  rule  of  Court.  They 
could  not  be  considered  as  forming  only  one  contract, 
since,  in  the  first  count,  the  defendants  were  alleged  to 
have  rendered  themselves  responsible  with  the  auctioneers ; 
and,  in  the  second,  untAout  them. 
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iP«  Robiiuant  in  support  of  the  rale,  contended,  that,  as 
the  pkintiff  had  not  produced  any  affidaTit  shewing  that 
he  proceeded  on  several  contracts,  the  case  was  clearly 
within  the  rule  of  Court.  If,  at  the  trial,  any  Tariance 
should  appear  between  the  contract  alleged  and  the  con- 
tract prored,  the  case  of  HmUmry  v.  EUa  (o)  was  an  au- 
thority to  shew  that  a  Judge  at  Nisi  Prius  might  direct  an 
amendment  to  be  made.  There,  the  declaration  stated 
that  the  defendants,  in  consideration  that  the  plaintiffs 
would  supply  one  Ella  with  beer  and  ale,  undertook  and 
{uromised  the  plaintiffs  to  **  pay  **  them  the  amount  of  the 
beer  and  ale  so  supplied.  The  proof  was,  that  the 
defaddants,  by  letter,  undertook  to  "  guarantee"  to  the 
phdntiffi  the  amount  supplied.  The  Court  of  King's 
Bench  there  held,  that  under  the  S  &  4  Will.  4,  c  4^ 
8.  S8,  the  Judge  at  Nisi  Prius  might  amend  the  record,  by 
eubstituting  the  word  ** guarantee"  for  ''pay"  in  that 
count.  If  the  Court  should  allow  the  plaintiff  to  retain 
both  these  counts  in  his  declaration,  great  proHxity  in  the 
pleading  would  be  the  consequence,  the  prevention  of 
which  was  the  object  of  the  new  rules  of  pleading. 


Per  Cokiam. — The  subject-matter  of  the  two  counts, 
as  allied  in  the  declaration,  does  not  appear  to  be  dis- 
tinct. The  declaration,  therefore,  comes  within  the  mean- 
ing of  the  rule;  and,  consequently,  one  of  them  must  be 
struck  out,  unless  a  Judge  at  chambers  shall  be  of  opinion 
that  it  may  be  allowed  to  remain  subject  to  the  condi- 
tions contained  in  7  Reg.  Gen.  H.  T.  4  Will.  4  (Pleading 
JElules  <i) ). 

Rule  accordingly. 


<«)  1  Ad.&Ell.  61;  S.  G.dN.&M.438.  <6)  Ante,  VoL2,p.31& 
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Overton  v.  Swsttbnham  and  Another. 

t/.  JER  VIS  and  iZ.  V.  Rickardt  shewed  cause  against  a  The  Conrt  wiu 
rule  obtamed  by  Stephen,  Serjt..  callii^  on  the  plain-  to'^^pVu  ws* 
tiff  to  shew  cause  why  the  transcript  and  proceedings  in  •^•^  ^^y^ 
the  County  Court  of  Denbighahire  should  not  be  re-  couoty  court, 
manded  to  the  sheriff,  to  be  amended  according  to  the  ^cdce,  where, 
facts  of  the  case,  if  the  pleadings  therein  referred  to,  or  J^^^^^/SSe*" 
any  of  them,  were  delivered  or  set  forth  in  the  Court  Judgment,  00I7 

miQutet  of 

below  at   length,  or   any   of   the    proceedings   therein  them  haye  been 

referred  to  were  more  fiilly  entered  there  than  appears 

upon  the  said  return ;    or,  if  not^  why  the  said  sheriff 

should  not  certify  to  this  Court  the  practice  of  the  County 

Court  in  that  particular,  and  shew  what  forma  of  pleading 

are,  by  the  practice  of  that  Court,  understood  to  be  ex*- 

pressed  by  the  said  entries;  and  why  all  proceedinga 

upon  the  said  writ  should  not  in  the  meantime  be  stayed* 

It  was  an  action,  in  the  County  Court  of  Denbighsbirei  to 

recover  the  sum  of  IJL  lOtf.    The  plaintiff  obtained  a  vep- 

dict ;  but  leave  was  given  to  the  defendant  to  move  to 

enter  a  nonsuit,  on  the  ground  of  its  not  appearing  that 

the  cause  of  action  had  arisen  within  the  jurisdiction  of 

the  Court.    A  writ  of  false  judgment  was   afterwards 

brought;  and  the  proceedings  appeared  from  the  return 

to  be  entered  in  the  under-sheriff's  book,  in  the  following 

form: — 


<f 


At  the  full  County  Court,  &c,  before  Henry  Hert 
and  Peter  Pert,  Henry  Hen  and  David  Fen,  four  lawful 
knights  of  the  same  county,  William  Swettenham  and 
Robert  Evans  Davies  complain  against  Thomas  Ovei^n 
an  a  plea  of  debt  of  U  19^.  I  \d. 
"  lltfa  November,  1885.    Mr.  Edward  Jones  appears  for 

defendant. 
*'  Gth  January,  1836.     Declaration.     Did  grant  to  pay. 
'  ISth  March,  1836.    Motion  for  particulars. 
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OVBRTOH 

9. 

SWBTTBMHAIC 

and  Another. 


«'  S5th  May,  1836. 
"  82nd  June,  1836. 


"80tb  June,  1896. 


IC 


Particulars  filed. 

Defendant  moved  for  further  time 
to  plead,  and  a  week's  time  was 
granted. 
Plea,  general  issue,  filed,  with  notice 
of  set-off  for  91.  2s.  for  work  and 
labour,  care,  diligence,  attend- 
ances, and  journeys. 
SOth  July,  1836.  SimiUter. 
"  At  the  Ninth  County  Court  of  the  county  of  Den- 
bigh, holden  at  Denbigh  on  the  12th  of  October,  1836, 
before  &c.,  cause  tried,  verdict  for  plaintiffs,  damages 
1/.  lOs.9  but  with  permission  for  defendant  to  move  the 
court  on  the  7th  December  next,  for  leave  to  set  aside 
the  verdict  and  enter  a  nonsuit ;  or  if  the  sheriff  has  no 
legal  right  to  enter  such  nonsuit,  then,  that  the  defend- 
ant may  move  the  Court  of  King's  Bench  in  next  term  to 
set  aside  the  verdict  and  enter  a  nonsuit. 

''  At  the  Eleventh  County  Court  of  the  county  of  Den- 
bigh, holden  at  Denbigh  on  the  7th  of  December,  1836, 
before  &c. 

*'  Rule  for  nonsuit  refused. 
**  19th  Dec.  1836.    Costs  taxed  at       .      .    £12    9    6 

Damages         •  .         1  10    0 

£1S  19    6'* 


The  ground  on  which  the  rule  had  been  obtained  was, 
that  these  entries  did  not  constitute  a  sufficient  statement 
of  the  proceedings  of  the  Court  below.  In  answer  to  it, 
an  affidavit  was  produced,  in  which  it  was  sworn  that  the 
proceedings,  as  set  forth  by  the  under-sheriff  in  his  book, 
were  clearly  understood  by  all  attomies  and  solicitors 
practising  in  Wales ;  and  that  neither  declaration  nor  plea 
were  ever  put  on  paper,  but  that  the  entries  of  the  pro- 
ceedings were  made  in  the  form  returned  by  the  sheriff. 
It  was  also  contended,  that  the  judgment  of  the  Court 
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below  had  been  sent  up  by  the  sheriff,  and  that  this  Court 
had  no  jurisdiction  to  aend  back  the  record  for  the  pur- 
pose of  being  amended. 

Stephen^  Serjt,  supported  his  rule ;  and  cited  Williams 
T.  Lord  Bagoi  {a),  in  which  it  was  determined,  that  the 
Court  of  King's  Bench  would  order  an  inferior  Court  to 
amend  the  record  according  to  the  facts  of  the  case  as 
they  occurred  below,  after  an  imperfect  record  had  been 
annexed  to  a  writ  of  error  brought  in  that  Court  upon  the 
judgment ;  and  also  that  a  writ  of  certiorari  might  issue 
to  the  judge  of  an  inferior  jurisdiction  to  return  the  prac- 
tice of  his  Court. 
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Overton 

9. 
SWBTTBMHAIC 

and  Another. 


TiNDAL,  C.  J. — ^The  entry  in  the  sheriff's  book  is  only 
a  note  of  the  various  kinds  of  proceeding  in  the  Court 
below.  The  object  of  the  present  rule  is  similar  to  a 
proceeding  on  a  writ  of  error ;  in  which  case,  if  all  the 
record  is  not  certified,  a  diminution  of  the  record  may  be 
alleged,  and  a  writ  issued  to  the  justices  requiring  them  to 
certify  the  whole.  Here,  however,  this  being  a  proceeding 
on  a  writ  of  false  judgment,  there  is  no  rule  to  allege  di- 
minution ;  and,  therefore,  this  is  only  an  application  that 
the  sheriff  may  be  required  to  set  out  the  whole  record, 
in  order  to  prevent  a  failure  of  justice.  The  present  rule 
must,  therefore,  be  made  absolute. 

Park,  J.,  Bosanqukt,  J.,  and  Coltman,  J.,  concurred. 

Rule  absolute. 


(a)  4D.&R.3I5. 
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Wtllie  and  Others  v.  Phillips, 

Where  the  rVlLDEf  Serjt,  shewed  cause  against  a  rule  nisij  ob- 

paid  to  the  taioed  by  Kelly,  for  rescinding  a  Judge's  order  directing 

after  ^'tu**  proceedings  to  be  stayed  mihout  costs  in  the  present  ac^- 

lued,  but  before  tioH.   It  appeared  that  a  writ  of  summons  had  been  issued 

•ervioe thereof,  <«  i       i» -n  ■■      a 

and  the  attor-  onthe  18th  of  February  in  the  present  year,  and,  after  Ta- 

^Jpayment.^  rioos  attempts.  Served  on  the  26th  of  that  month*    On 

to  'IHI:^  foil!  ^^  ***»  without  the  knowledge  of  the  plaintiflFs  or  ihdr 

ther  with  the  attorney,  the  defendant  paid  the  debt  to  a  clerk  of  the 

he  wiu  be  en-  phuntiff.    The  attorney,  however,  proceeded  to  deliver  a 

cMttofhbwrit  <I^<^l^i^^i<>n ;  ^^^  ^^  order  was  obtained  from  a  learned 

Judge  at  chambers,  on  the  ground  that  the  debt  had  been 
paid  biefore  the  service  of  the  process.  It  was  now  shewn 
by  the  affidavits  that  the  plaintiffs'  attorney  was  aware  of 
the  payment  of  the  debt  before  declaration :  he,  therefore, 
had  no  right  to  proceed  with  the  action,  after  payment  to 
an  authorized  agent.  The  order  of  the  learned  Judge 
was,  therefore,  right  for  staying  proceedings,  without  pay- 
ment of  costs. 

Kelly  supported  the  rule,  and  contended,  that»  under 
the  circumstances,  the  payment  to  the  plaintiffs*  cleik 
could  not  be  considered  as  a  discharge  to  the  action,  after 
the  issue  of  process.  The  plaintiffs'  attorney  was,  there- 
fore, authorized  to  proceed  in  the  action  for  the  recovery 
of  bis  costs. 

TiNDAL,  C.  J. — ^We  think  that,  after  the  payment  of 
the  debt  to  the  plaintiffs'  clerk,  the  attorney,  being  aware 
of  the  fact,  ought  not  to  have  proceeded  to  declare.  We 
are  therefore  of  opinion,  that  the  order  must  be  amended, 
by  adding  the  terms  of  payment  of  the  costs  of  the  writ. 
To  those  costs  the  plaintiff  is  entitled. 

Rule  accordingly. 
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^rinits  t!rmn> 


IN  THE  SEVENTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


JLT  is  Ordered— That  from  and  after  the  last  day  of  this  1837. 
Term,  all  the  Offices  (the  Rule  Office  excepted)  be  open 
in  Term  time  from  eleven  in  the  forenoon  till  five  in  the 
afternoon^  and  not  in  the  evening.  And  that  the  Rule 
Office  be  open  in  Term  time  from  eleven  in  the  forenoon 
till  three  in  the  afternoon,  and  from  six  till  eight  in  the 
evening. 

And  that  all  the  Qffices  be  open  in  Vacation  from 
eleven  in  the  forenoon  till  three  in  the  afternoon ;  except 
between  the  tenth  day  of  August  and  the  twenty-jburtb 
day  of  October^  when  they  shall  be  open  from  eleven  iq 
the  forenoon  till  two  in  the  afternoon  only. 

(Signed)        Denman. 

J.  LiTTLEDALE. 

J.  Patteson. 
J.  Williams. 

J.  T.  COLERIDOB. 

June  7th,  1837. 
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1!VhER£AS,'  by  the  practice  of  this  Coart,  Sheriffs 
may  now  be  required  to  file  Writs  with  their  Retums  as 
well  in  Vacation  as  in  Term  time ;  and  upon  all  Writs 
filed  in  Vacation  an  extra  charge  of  Ss.  I0d»  is  paid  for 
keys  of  the  Treasury :  And  whereas  the  like  charge  of 
5tf.  lOcL  is  also  paid  upon  all  searches  made  in  Vacation 
for  Writs  so  filed,  and  upon  all  copies  of  such  Writs  or 
Returns  thereto : 

It  is  Ordered — That  from  and  after  the  last  day  of 
this  present  Term,  such  extra  charge  of  5#«  lOd.  be  dis- 
continued upon  all  Writs  filed  by  Sheriffs  in  Vacation, 
and  all  searches  for  such  Writs,  and  all  copies  thereof  or 
of  Returns  thereto ;  and  that  hereafter,  in  Vacation,  such 
Writs  may  be  filed  by  Sheriffs,  and  searches  made  for  the 
same,  and  copies  of  such  Writs  or  Returns  thereto  made 
and  obtained  without  payment  of  the  said  extra  charge  of 
6g.  lOd. 

(Signed)         Br  the  Court. 


Rex  r.  Hewitt. 

On  applying  to    ^"  ^*  SMITH  moved  for  a  rule  to  shew  cause  why  a 
quaah  a  writ      ^^rft  de  contumace  capiendo  should  not  be  quashed,  on 

de  contumace  *^  -i  » 

capiendo,  under  the  ground  of  a  defect  apparent  on  the  face  of  it*     It  was 

fendant  is  in  directed  to  the  sheriff  of  Nottingham ;  and  commanded 

^^^^  him  to  take  the  defendant,  although  it  described  the  lat- 

to  more  for  a  ter  as  of  the  county  of  Kent*    The  defendant  was  in  cus- 

writ  of  habfat  .  . 

corpoa.  tody  under  the  writ,  on  an  office  copy  of  which  the  appli- 

cation was  made  ;  and  the  only  question  was,  whether  it 
was  necessary  to  move  at  the  same  time  for  a  writ  of  ha- 
beas corpus  to  bring  up  the  body  of  the  defendant,  in 
analogy  to  the  course  pursued  where  a  defendant  is  in 
custody  under  a  conviction  which  it  is  sought  to  quash. 
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Coleridge,  J. — It  is  not  necessary  to  move  for  a  writ 
of  habeas  corpus  now.  If  the  writ  be  bad,  the  defendant 
will  be  entitled  to  his  discharge,  as  a  matter  of  course. 
You  may  have  no  occasion  to  sue  out  a  writ  of  habeas 
corpus  at  all. 

Rule  granted. 

Cause  was  afterwards  shewn  by  Sir  W.  FoUett,  before 
the  full  Court ;  and  the  objection  was  made,  that  the  only 
proper  mode  of  proceeding  was  by  habeas  corpus.  But 
the  Court  thought  such  a  writ  unnecessary,  and  the  rule 
was  made 

Absolute. 


MyLETT  r.  HUCKER. 

JXiANSEL  shewed  cause  against  a  rule,  obtained  by  where  a  plain- 
DomksweU,  requiring  the  plaintiff  to  give  security  for  forai"^^. 
costs,  on  the  ground  of  his  having  become  insolvent ;  and  **■  fit'®?  p®"  . 

.  .   ^  .       .  Hce  of  trial,  and 

filed  a  petition  for  his  discharge  under  the  7  Geo.  4,  c.  67  then  petitioned 
(the  Insolvent  Act).     It  was  an  action  for  excessive  dis-  charge  under 
tress ;  and  the  plaintiff,  who  sued  in  form&  pauperis,  com-  A(rt,']JJId  a*°ro- 
menced  the  suit  in  the  Sheriff's  Court  in  London.    The  vinona]  assignee 
defendant  removed  it  into  this  Court.     Subsequently,  the  appointed*  the 
plaintiff  became  insolvent ;  and,  having  gone  to  prison,  .^teitain"*"*^^ 
filed  a  petition  for  his  discbarge,  pursuant  to  the  provi-  "o^on  fiwr 
sions  of  the   Insolvent  Act.    No  assignee  had  as  yet  costs,  until  he 
been  appointed ;  but  a  notice  of  trial  had  been  given,  dispaupered, 
since  the  filing  of  the  petition.    The  defendant  then  ap* 
plied  to  the   provisional  assignee,  as  well  as  the  cre- 
ditors, for  the  purpose  of  obtaining  security  for  costs. 
This  had  been  refused.     The  present  rule  was  then  ob- 
tained, with  a  view  to  such  security.   It  was  submitted  by 
Mansel,  that  the  right  of  action,  which  the  plaintiff  now 
sought  to  enforce,  was  not  one  which  passed  to  the  assig- 
VOL.  v.  u  u  D.  p.  c. 
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1837.         nees  under  the  assignment  provided  by  s.  1  i  of  the  In- 
Mylett       solvent  Act :  consequently,  the  defendant  could  have  no 
».  right  to  require  the  plaintiff  to  give  such  security* 

Dmodeswell,  in  support  of  the  rule,  cited  Doyle  ▼•  Ai^ 
derson  (a),  the  marginal  note  of  which  was — ^'  If  an  insol- 
vent debtor  proceeds  with  an  action  after  executing  his 
assignment,  although  no  assignees  are  appointed,  the 
Court  will  compel  him  to  find  security  for  costs ; "  and 
Heaford  v.  M' Knight  (6).  There,  the  marginal  note  was — 
"  Where  the  plaintiff  was  discharged  under  the  Insolvent 
Act,  after  issue  joined  and  before  notice  of  trial  given, 
the  Court  stayed  the  proceedings  until  the  assignee,  or 
some  creditor  of  the  plaintiff,  should  give  security  for 
costs/'  These  two  cases  clearly  shewed,  that,  where  the 
cause  of  action  passed  to  the  assignees  under  the  assign- 
ment, and  an  action  was  brought  in  the  name  of  the  in- 
solvent, the  Court  would  compel  the  assignee  to  give 
security  for  costs.  The  question  then  was,  whether  this 
cause  of  action  did  pass  to  the  assignees.  The  words  of 
the  11th  section  of  the  Insolvent  Act  were  as  general  as 
those  of  the  Bankrupt  Act  (6Gteo.4,  c.  16) ;  and  it  had 
been  held  in  several  cases,  that  similar  actions  to  the  pre- 
sent did  pass  to  the  assignees. 

Coleridge,  J. — That  does  not  appear  to  me  to  be  the 
real  point  in  this  case.  The  fact  of  the  plaintiff  having 
obtained  an  order  to  sue  as  a  pauper,  is  that  on  which 
this  case  must  turn. 

DotDdenoell  then  cited  Mason  v.  PolhilUc)^  the  marginal 
note  to  which  was — *'  Where  the  plaintiff  becomes  bank- 
rupt in  the  middle  of  a  cause,  the  assigneesj  if  they  pro- 
ceed with  the  action,  must  give  security  for  all  the  costs.'' 

(a)  Ante,  Vol.  2,  p.  596.  S.  C. 

(6)  2  B.  &  C.  579 ;  4  D.  &  R.  81,       (c)  Ante,  Vol.  2,  p.  61. 
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CoLERiDOE,  J. — It  appears  to  tne  that  the  defendant  1837. 
has  misconceived  his  application.  The  present  case  is 
clearly  distinguishable  from  those  o(  Dot/le  \\  Anderson^ 
and  Heaford  y.  M* Knight;  for  in  these  cases  the  plaintiff 
was  not  a  pauper.  In  the  present,  however,  a  Judge  ex- 
ercising his  discretion  under  the  S3  Hen.  8,  c.  15,  s.  S, 
has  admitted  him  to  the  advantage  of  pleading  in  formfi 
pauperis;  by  means  of  which  he  is  relieved  from  the 
necessity  of  paying  costs  at  all.  In  his  present  situation, 
therefore,  this  application  cannot  succeed  against  him. 
If  circumstances  have  altered,  or  he  has  been  guilty  of 
misconduct,  an  application  may  be  made  to  dispauper 
him.  That  must  be  done,  before  those,  for  whose  benefit 
it  is  stated  this  action  is  carried  on,  can  be  placed  in  such 
a  situation  as  to  render  the  cases  cited  in  support  of  the 
rule  applicable.  The  present  rule  will,  consequently,  be 
discharged ;  but  the  costs  may  be  made  costs  in  the 
cause. 

Rule  discharged  accordingly. 

DowdesweUj  pursuant  to  the  suggestion  of  the  learned 
Judge,  applied  for  and  obtained  a  rule  nisi  for  dispauper- 
ing the  plaintiff;  or  for  leave  to  plead  the  plaintiff's  in- 
solvency puis  darrien  continuance,  without  producing  the 
affidavit  required  by  3  Reg.  Gen.  H.  T.  4  Will.  4  (Plead- 
ing  Rules  (a) ),  that  the  matter  pleaded  arose  within  eight 
days  next  before  the  pleading  of  such  plea. 

(a)  Ante,  Vol.  2,  p.  did. 
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1837. 

Thomas  v.  Nokes* 

The  clause  in  t/,  W.  SMITH  shewed  cause  against  a  rule  obtained  by 
miL\^^25^  TyndcUe^  calling  on  the  defendant  to  shew  case  why  judg- 
s.  S3,  which       ment  should  not  be  awarded  against  him  for  a  penalty  of 

imposed  a  ^ ,  »  •^ 

penalty  of  hi     51.,  pursuant  to  the  9  &  10  W.  3,  c.  25,  s.  33,  on  the  ground 

on  defendant's       p  \^»         .  •»       •  ^        i  .  -^^ 

neglecting  to  ^^  his  not  having  entered  an  appearance  to  a  writ  or  sum<r 
ancT  hM*owised  ^^^^  ^"^7  served  upon  him.  It  appeared,  from  the  affi- 
to  operate.         davit  on  which  the  application  was  founded,  that  a  writ 

of  summons  had  been  sued  out  by  the  plaintiff  against  the 
defendant,  and  regularly  served  on  him ;  that  eight  days 
had  expired  since  the  service ;  search  had  been  made  at 
the  proper  office,  and  no  appearance  entered.  The  words 
of  the  9  &  10  W.  3,  c.  25,  s.  33,  which  was  entitled  "  An 
Act  for  granting  to  his  Majesty,  his  heirs  and  successors, 
further  duties  upon  stamped  vellum,  parchment»  and  pa- 
per," were,  **  for  every  piece  of  vellum,  parchment,  or 
paper,  upon  which  any  common  bail  should  be  filed  in 
any  court  whatsoever,  and  upon  which  any  appearance 
that  shall  be  made  upon  such  bail  shall  be  engrossed  or 
written,  the  sum  of  sixpence ;  which  appearance  or  com- 
mon bail  the  defendant  shall  cause  to  be  entered  or  filed 
within  eight  days  after  the  day  upon  which  the  proo^ss 
on  which  the  defendant  is  arrested  shall  be  returnaU^K 
upon  penalty  of  51.  to  be  paid  to  the  plaintiff,  for  which 
the  court  shall  immediately  award  judgment,  whereupon 
the  plaintiff  may  take  out  execution.*'  Now,  going  no 
further  than  the  words  of  this  section,  it  is  evident  that 
they  are  not  applicable  to  the  state  of  facts  in  this  case. 
It  imposes  the  penalty,  if  he  does  not  enter  an  appearance 
or  common  bail,  and  marks  out  the  time  for  entering  it, 
which  is  within  eight  days  after  the  return  of  the  process 
on  which  the  arrest  has  taken  place.  Here,  however,  the 
defendant  was  never  arrested  upon  the  process,  because 
the  action  was  commenced  by  a  writ  of  summons.    Nor 
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is  it  possible  in  this  case  to  reckon  from  the  return^  as  the 
statute  directs^  for^  the  writ  was  never  returned.  It  is  aho  to 
be  recollected,  that  it  is  a  penal  statute^  and  consequently  ^^  *'*  l, 
to  be  construed  strictly.  The  Court  will  not,  therefore,  if 
the  case  do  not  fall  within  its  very  words,  be  disposed  to 
extend  the  operation  of  it,  by  an  unnecessarily  liberal 
coftstructiom  But  this  provision  must  be  considered  as 
repealed  by  subsequent  statutes.  The  process  mentioned 
in  the  statute  of  William  the  Third,  is  process  returnable 
on  a  particular  day,  on  which,  the  defendant  might  be 
arrested,  and  to  which  he  might  enter  a  common  appear- 
ance. At  the  time  of  passing  that  statute,  there  was  a 
particular  form  of  process  at  common  law,  on  which  a  de- 
fendant might  be  arrested  for  the  purpose  of  compelling 
a  common  appearance,  viz.  the  capias  or  latitat,  in  Cases 
where  the  cause  of  action  was  not  a  debt  amouilting  to  10/. 
In  the  third  volume  of  Mr.  Justice  Blachstone*s  Com- 
mentaries, p.  S87,  this  passage  is  to  be  found:  'Mfthe 
sheriff  has  found  the  defendant  on  any  of  the  former  writs, 
the  capias,  latitat,  &c.,  he  was  anciently  obliged  to  take 
him  into  custody,  in  order  to  produce  him  in  court  upon 
the  return,  however  small  and  minute  the  cause  of  action 
might  be.  For  not  having  obeyed  the  original  summonsi 
he  hlid  shewn  a  contempt  of  the  court,  and  was  no  longei^ 
to  be  trusted  at  large."  But  though  a  man  might  be  thus 
arrested  for  any  sum,  however  trifling,  he  could  not  be 
forced  to  put  in  special  bail  to  that  process.  In  Giiberfs 
Common  Pleas  Practice,  p.  35,  it  is  laid  down,  **  that  if 
the  defendant  be  arrested  by  mesne  process,  as  capias^ 
alias,  or  pluries,  and  the  plaintiff  holdeth  him  not  suffi- 
cient to  pay  the  debt  or  damages  contained  in  the  writ, 
the  same  amounting  to  102.  or  upwards;  in  this  case  the 
plaintiff,  upon  the  return  of  the  writ,  by  entering  a  ne 
recipiatuir  with  the  filazer  out  of  whose  office  the  capias 
did  issue,  may  crave  special  bail  to  be  put  in  to  his  action, 
which  the  defendant  must  put  in,  before  some  Judge  of 
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1837.  ^  the  court  where  the  cause  dependsi  who  will  accept  of 
such  bail  as  the  validity  or  weight  of  the  cause  doth  re* 
quire,  or  in  his  discretion  shall  be  thought  fit.  This  rule 
was  taken  from  the  King's  Bench^  where,  anciently,  if  it 
were  under  30/.,  they  ]et  the  person  out  of  actual  custody 
upon  common  bail ;  but  if  it  were  above  SO/*,  they  made 
him  find  special  bail  before  he  could  be  let  loose  from  the 
custody  of  the  marshal.'*  So  the  law  existed  when  the 
12  Geo.  1,  c.  29,  was  passed,  as  its  title  states,  **  to  prevent 
frivolous  and  vexatious  arrests."  By  sect.  1  of  that  Act 
it  was  provided,  that  *'  no  person  shall  be  held  to  special 
bail  upon  any  process  issuing  out  of  any  superior  court, 
where  the  cause  of  action  shall  not  amount  to  the  sum  of 
10/.  or  upwards."  This  sum  was  afterwards  increased,  by 
the  51  Geo.  3,  c.  124,  s.  1,  to  15/.,  and  by  the  7  &  8  Geo.  4, 
c.  71,  to  20/.  The  power  of  arrest,  therefore,  and  of  hold- 
ing to  special  bail,  became  co-extensive.  No  mode  then 
existed  of  arresting  on  mesne  process,  where  the  defend- 
ant was  not  bound  to  put  in  special  bail,  but  was  to  ap- 
pear by  common  bail  or  a  common  appearance.  The 
statute  of  the  9  &  10  Will.  3,  then  became  a  dead  letter, 
since  there  was  no  longer  any  such  process  as  it  contem- 
plated. The  authorities  on  practice,  from  the  time  of  the 
12  Geo.  1}  go  to  shew  that  the  statute  of  William  was 
repealed.  First,  there  is  not  a  single  case  in  the  books 
in  which  that. Act  was  called  into  operation  since  the 
passing  of  the  12  Geo.  1.  There  were  cases  previous  to 
its  passing,  as,  for  instance,  an  anonymous  case  in  5  Mod. 
392.  That  was  a  case  on  5  &  6  W.  &  M.,  c.  21,  s.  3,  the 
language  of  which  was  similar  to  that  of  the  9  &  10  Will.  3, 
and  was  decided  in  the  ninth  year  of  William  the  Third. 
The  case  of  White  v.  Holland  and  another  (a),  was  the 
authority  on  which  the  present  application  was  made,  and 
which  appeared,  by  the  report,  to  have  been  decided  in 

(a)  2  Stra.  737. 
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Hilary  Term,  13  G.  1.  It  would  apparently,  therefore,  1837* 
be  a  case  subsequent  to  the  passing  of  the  Act.  By  look- 
ing, however,  at  the  first  section  of  the  Act,  it  would  be 
found  to  be  provided  there,  that  it  was  not  to  come  into 
force  until  the  34th  June,  1 726 ;  but  Queen  Anne  having 
died  on  the  morning  of  the  1st  August,  1714,  the  reign 
of  George  L  commenced  on  that  day,  and  consequently 
the  twelfth  year  of  his  reign  ended  on  the  last  day  in  July, 
1726.  The  application,  then,  in  Hilary  Term,  1727,  in 
the  13  Geo.  1  (a),  would  most  probably  have  been  made 
in  respect  of  some  default  in  appearing  to  process  issuing 
before  the  Act  came  into  force.  That  case,  therefore, 
could  not  be  considered  as  an  authority,  to  sliew  that  the 
Act  of  William  had  ever  been  carried  into  operation  since 
the  passing  of  the  12  Geo.  L  The  usage  in  all  such  cases 
under  an  Act  of  Parliament  must  be  considered  as  evi* 
dence  of  what  the  law  is.  That  was  the  opinion  expressed 
by  Chief  Justice  Tindal,  in  the  late  discussion  in  the 
Common  Pleas  with  respect  to  the  Bank  charter  (i). 
Mr.  Itdd  was  evidently  of  opinion,  that  the  old  law  was 
repealed  by  13  Ge.o.  1,  c.  39 ;  for  in  page  310  of  his  Prac- 
tice, note  c,  he  says,  ''  This  is  the  same  time  as  the  de- 
fendant w€is  allowed  to  file  common  bail  on  an  arrest 
before  $tal.  12  G.  1,  c.  39/  and  if  he  did  not  file  it  within 
that  timcj  he  was  liable  to  the  penalty  of  5/.,  to  be  paid 
to  the  plaintiff.  Stat.  9  &  10  W.  3,  c.  35,  s.  33,"— speak- 
ing throughout  in  the  past  tense.  Again,  if  the  subse- 
quent Stamp  Acts  be  examined,  it  will  be  found,  that 
although  they  increased  and  re-enacted  the  amount  of  the 
stamp  on  common  bails,  they  did  not  re-enact  the  penalty. 

(0)  It  was  on  a  subsequent  day  so  that  White  v.  Holland  was  de- 
stated  to  the  Court,  that  the  year  cided,  in  reality,  before  the  Act 
which  the  Statute-book  denomi-  came  into  operation, 
nates    12  Geo.    1,    is   called  in  (b)  Bank  of  England  ?.  Ander^ 
Raymond*8  Reports,  with  which  ion^  3  Bing.  N.  0.  666. 
Strange*s  correspond,  13  Geo.  1 ; 


654  CASB8  IN  THE  PRACTICE  COUHTj  K.  B. 

1637.  The  5  W.  &  M.  c.  S3,  was  the  first  Act  which  imposed  a 
tax  on  common  bails,  and  that  Act  also  imposed  the  pe- 
nalty now  under  discussion.  The  9  &  10  Will.  3,  c.  25, 
s.  33f  repealed  the  enactments  of  5  W.  &  M.  But  when 
the  12  Geo.  1  had  passed,  and  an  increased  facility  was 
given  to  the  plaintiff's  proceedings,  by  enabling  him  to 
enter  an  appearance  for  the  defendanti  the  penalty  be- 
came unnecessary ;  and,  accordingly,  no  penalty  for  not 
entering  an  appearance  by  the  defendant  himself  was  re- 
enacted  by  any  subsequent  Act.  It  was,  therefore,  to  be 
presumed,  that  the  legislature  intended  to  supersede  the 
old  mode  of  compelling  an  appearance,  by  enabling  the 
plaintiff  to  enter  one  himself.  Again,  the  provimons  of 
the  statute  of  9  &  10  Will.  3,  are  inconsistent  with  those 
of  the  Uniformity  of  Process  Act.  The  first  section  of 
that  statute  has  introduced  a  new  species  of  serviceable 
process  $  and  section  2  has  provided  that  a  new  form  of 
appearance  should  be  adopted.  Nothing  is  there  said  of 
common  appearance  or  common  bail.  The  entry  of  an 
appearance  now  for  the  defendant  is  made  under  the  au- 
thority of  that  act;  for  by  sect.  16  it  is  provided » **  that  all 
such  proceedings  as  are  mentioned  in  any  writ,  notice,  or 
warning,  issued  under  this  Act,  shall  and  may  be  had  and 
taken  in  default  of  a  defendant's  appearance  or  putting  in 
special  bail,  as  the  case  may  be."  It  is  true,  that  no  words 
are  introduced  into  the  statute  actually  abolishing  the 
former  practice,  but  where  the  provisions  of  the  Act  are 
inconsistent  with  the  continuance  of  the  former  practice, 
it  must  be  considered  as  abolished.  Thus,  in  the  case  of 
imparlances,  there  are  no  words  in  the  Uniformity  of 
Process  Act  abolishing  them ;  yet  it  was  held,  in  Wigley 
V.  Tomlins  (a),  and  Nurse  v.  Geeting  (6),  that  2  &  3 
Will.  4,  c.  39,  8.  11,  abolished  imparlances.  So,  in  the 
present  case,  the  former  practice  must  be  considered  as 

(a)  Ante,  Vol.  3,  p.  7.  (*)  Ante,  Vol.  3,  p.  157. 
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impliedly  abolished*  Again,  the  5  Geo.  4,  c.  41 »  must  be  ^^^ 
considered  also  as  having  repealed  it.  In  the  third  sche* 
dule  attached  to  that  Act,  the  stamp  of  2s.  6d.  on  an 
**  appearance  filed  or  entered  in  any  action  at  law  wherein 
no  bail  shall  be  filed  or  put  in/*  is  repealed.  The  object 
of  the  enactment  in  the  9  &  10  Will  3  being  to  enforce 
a  fiscal  regulation,  when  that  regulation  ceased^  the  law 
intended  to  enforce  it  must  be  considered  as  having 
ceased  also.  It  was  clear,  that  it  must  be  considered  as  a 
mere  fiscal  regulation,  and  not  peculiarly  for  the  benefit 
of  the  plaintiff,  for  whose  security  it  was  not  necessary, 
because  the  sherifi^  would  not  have  let  the  defendant  out 
of  his  custody  without  having  taken  security  for  him,  pur** 
suant  to  the  statute  of  Henry  VI.,  to  **  keep  his  day,'* 
which  meant  his  appearing  in  due  time  to  the  action.  If 
he  did  not  appear,  the  plaintiff*  might  have  brought  his 
action  on  the  bail-bond,  and  recovered  his  whole  debt. 
The  plaintiff*,  therefore,  would  have  his  remedy  without 
having  recourse  to  the  penalty  here  provided  ;  and,  there- 
fore, it  must  be  considered  as  having  been  superadded,  for 
the  protection  of  the  revenue.  For  these  reasons,  the 
present  rule  ought  to  be  discharged,  and,  as  it  was  a  mere 
experiment,  with  costs. 

Tyndalcs  in  support  of  the  rule,  contended,  that  none 
of  the  authorities  or  statutes  cited  on  the  other  side  were 
inconsistent  with  the  provisions  of  the  9  &  10  Will.  3. 
The  provisions  of  that  statute  might  subsist,  although  cu- 
mulative remedies  might  have  been  given  by  the  12  Geo.  1. 
The  case  of  Sharp  and  another  v.  Warren  (a),  was  analo- 
gous. In  the  marginal  note  was  this  passage, — **  An 
Act  of  Parliament,  giving  a  summary  remedy  to  persons 
against  defaulters,  though  in  terms  apparently  prescribing 
such  remedy,  is  cumulative,  and  does  not  take  away  the 

(a)  6  Price,  131. 
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previous  right  to  sue  by  action  at  law.'*  The  IS  Geo.  1 
only  gave  the  plaintiff  the  additional  advantage  of  entering 
at  his  option  an  appearance  for  the  defendant,  but  in  no 
way  interfering  with  his  right  to  enforce  an  appearance  by 
the  defendant  himself  through  the  medium  of  the  penalty. 
It  was  true  that  the  Uniformity  of  Process  Act  had  intro- 
duced a  new  form  of  serviceable  process  as  well  as  an  ap- 
pearance. The  provisions,  however^  of  the  9  &  10  WilL  3 
were  equally  applicable  to  an  appearance  under  the  new 
act.  According,  therefore,  to  the  ordinary  rule  of  con- 
struction, that  if  two  acts  of  Parliament  were  passed  on 
the  same  subject,  the  latter  ought  not  to  be  considered 
as  repealing  the  former,  unless  there  was  contrariety  or 
repugnance  between  them  (a). 

Cur.  adv.  vult 

Coleridge,  J. — This  was  a  rule  calling  on  the  defend- 
ant to  shew  cause  why  the  judgment  of  the  Court  should 
not  be  given  against  him,  pursuant  to  the  9  Will.  3,  c  25, 
in  the  penalty  of  5L,  for  not  having  entered  an  appearance 
to  the  writ  of  summons  issued  against  him.  The  question 
on  the  argument  was  simply,  whether  the  clause  of  the 
statute  in  question  was  repealed;  it  being  scarcely  de- 
nied, that  if  the  clause  was  still  in  operation,  the  case 
was  within  it.  The  clause  in  question  is  in  these  terms, 
'*  for  every  piece  of  vellum,  parchment,  or  paper,  upon 
which  any  common  bail  shall  be  filed  in  any  Court 
whatsoever,  and  upon  which,  any  appearance  that  shall 
be  made  upon  such  bail  shall  be  engrossed  or  written, 
the  sum  of  sixpence ;  which  appearance  or  common  bail 
the  defendant  shall  cause  to  be  entered  or  filed  with- 
in eight  days  after  the  day  upon  which  the  process  on 
which  the  defendant  is  arrested  shall  be  returnable, 
upon  penalty  of  5/.  to  be  paid  to  the  plaintiff,  for  which 

(a)  See  Dwarris  on  Statutes,  p.  674. 
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the  Court  shall  immediately  award  judgment^  whereupon 
the  plaintifT  may  take  out  execution."  In  the  ordinary 
sense  of  the  tenui  there  is  no  doubt,  that  this  clause  has 
long  become  obsolete,  although  found  in  a  stamp  act; 
the  penal  part  of  it  appears  to  have  been  introduced,  not 
for  the  protection  of  the  revenue,  but  to  aid  plaintiffs  in 
enforcing  the  appearance  of  defendants  at  a  time  when 
the  provisions  of  the  law  were  very  deficient  in  that  re- 
spect. It  seems  accordingly  to  have  been  acted  upon  till 
the  passing  of  the  12  Geo.  1,  c.  29,  which  empowered  the 
plaintiff,  as  is  well  known,  upon  affidavit  of  personal  ser* 
vice  to  enter  an  appearance  for  the  defendant.  From 
that  period,  or  almost  immediately  after,  no  case  shews 
that  any  recourse  had  been  had  to  it;  the  provisions 
of  the  last-named  statute  appear  to  have  been  con* 
sidered  as  a  substitute ;  and  when  the  additional  powers 
are  remembered  with  which  plaintiffs  are  now  armed  under 
theUniformity  of  Process  Act,  it  would  certainly  seem  very 
unnecessary  to  keep  alive  such  an  enactment  as  the  one  in 
question.  No  statute,  however,  repealing  it  in  terms  has 
been  mentioned  in  the  learned  and  laborious  argument 
which  was  addressed  to  the  Court  on  shewing  cause  against 
the  rule;  reliance  was  placed  only  on  the  implications  of  a 
repeal,  which  might  be  made  from  the  IS  Geo.  1,  c.  29,  and 
the  3  Will.  4,  c.  39.  Upon  consideration,  I  cannot  say  that 
this  mode  of  reasoning  has  satisfied  me :  this  penal  clause 
may  well  stand  with  the  provisions  of  the  later  statutes; 
and  when  that  is  the  case,  I  apprehend  it  is  contrary  to 
the  rules  of  legal  construction  to  hold,  that  a  later  statute 
works,  by  implication,  the  repeal  of  a  more  antient  one. 
But,  I  think  the  rule  may  be  discharged  upon  a  safer 
ground :  the  penalty  attaches  upon  the  neglect  to  enter 
the  appearance  within  a  certain  time  after  the  return-day 
of  the  process ;  the  appearance,  however,  to  be  so  entered 
is  one  that  has  been  written  upon  stamped  vellum,  parch- 
ment, or  paper,  and  so  long  as  the  same  or  any  additional 


6S8  CASES  ON  MINTS  OF  PRAOTIOB|  K.  B. 

1837*        duly  remained  imposed  on  common  appearAncfes,  it  might 
Tbomai       ^  contended  that  there  was  a  subject  matter,  on  whichi 
9^  the  clause  might  operate*    By  the  repeal  of  stlimp  duties 

on  legal  proceedings,  and  on  appearanoes  among  others 
specified  by  6  Geo.  4,  c«  41 ,  mentioned  in  the  argument, 
it  has  become  impossible  for  the  defendant  to  comply  in 
terms  with  this  enactment.  In  this  way^  for  want  of  a  sub* 
ject  matter  to  operate  on,  I  am  of  opinion,  that  the  clause 
may  be  considered  as  repealed,  and  consequently  that 
this  rule  must  be  discharged. 

As  tbb  has  been  an  experiment  to  revive  the  opera- 
tion of  a  statute  alwsys  somewhat  severe,  and  unnecessary 
at  present  to  advance  the  ends  of  justice,  whatever  might 
be  the  propriety  of  it  when  enacted,  and  which  for  more 
than  a  century  has  been  by  common  consent  abandoned, 
the  plaintiff  must  be  content  to  pay  for  it,  on  failure,  by 
having  his  rule  discharged  with  costs. 

Rule  discharged,  with  costs. 


Feltham  v.  King. 

In  order  to  JudLLIS  shewed  cause  agsinst  a  rule  nisi  obtained  by 
ationofbiaj  '  Hoggins  for  setting  aside  the  proceedings  on  the  bait' 
^l^J^ml  ***  **^"^  *"  *®  present  case,  on  the  ground  of  irregularity. 
of  them.  It  appeared,  that  when  bail  was  put  in,  the  plaintiff  ex-* 

cepted  to  only  one  of  them,  and  the  defendant  treating 
that  exception  as  a  nullity  did  not  justify  his  bail.  Tbd 
plaintiff  then  took  an  assignment  of  the  bail-bond,  and 
commenced  an  action  against  the  bail  to  the  sheriff.  The 
ground  of  the  present  application  was,  that  as  the  excep- 
tion by  the  plaintiff  was  only  to  one  of  the  bail,  the  de^ 
fendant  was  not  bound  to  take  notice  of  it,  or  to  justify 
his  bail.  The  plaintiff,  therefore,  it  was  said,  was  irre*' 
gular  in  taking  an  assignment  of  the  bail-bond,  and  com- 
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raencing  his  action  upon  it.  Ellis  auhmitttd,  that  the 
pkiotiff  bad  a  right  to  except  to  one  of  die  bail  only,  for 
that  operated  as  an  ezoeption  to  both»  inasmuch  as  one 
could  not  justify  alone  witbout  consent  (a)*  The  object 
of  excepting  to  the  bail  was  to  compel  the  defendant  to 
appear,  and  if  the  exception  were  such  as  to  render  it 
necessary  fpr  him  to  put  in  two  bail>  wbich  were  required 
in  order  to  complete  the  appearance,  it  was  regular.  The 
defendant,  therefore,  was  bound  to  justify  bis  bail,  and 
not  having  done  so,  the  plaintiff  was  entitled  to  proceed 
as  he  had. 

Hoggins,  in  support  of  the  rule,  contended,  that  the 
exception  on  the  part  of  the  plaintiff  was  inadequate* 
The  foma  given  by  Mr.  Tidd  had  reference  to  two  bail, 
and  the  practice  had  always  been  in  conformity  with 
it.  Each  bail  was  entitled  to  say,  '*  I  am  not  satisfied 
with  my  co-bail;'*  and  therefore  each  had  a  right  to 
know  who  his  co-bail  was.  The  appearance  of  the  de- 
fendant in  Court  was  triable  by  the  record,  and  there- 
fore,  it  ought  to  be  entered  of  record.  Supposing  the 
exception  to  one  bail  to  be  good,  then  there  would  be 
an  entry  on  the  record  of  only  one  bail  at  one  time, 
and  then,  on  the  justification  of  the  other,  there  would  be 
an  entry  of  that  fact,  instead  of  an  entry  of  them  both 
at  once. 

CoLERtBAB,  J. — ^The  appearance  would  not  be  com- 
plete, until  two  bail  had  justified. 

Hoggins. — Suppose  time  to  be  given  flrom  one  term  to 
another,  for  the  time  of  justification. 

CoLBRineE,  J. — ^That  cannot  appear  on  the  record, 
(a)  See  White's  Bail,  ante,  p.  193. 
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Hoggins  contended,  that  the  exception  to  one  did  in 
fact  say,  that  the  justification  was  good  in  part  and  bad  in 
part.  That  could  not  be  done,  as  both  bail  together  only 
made  one  appearance. 


Coleridge,  J. — I  do  not  think  there  is  much  reliance 
to  be  placed  on  the  language  of  the  precedent  referred  to, 
on  the  ground  of  its  being  in  the  plural  number.  As  to 
the  argument,  that  each  bail  has  a  right  to  know  who  is 
his  co-bail,  I  do  not  attach  any  weight  to  it ;  because  either 
may  withdraw  and  refuse  to  justify.  Then,  as  to  the  strict 
right  of  the  case,  the  exception  to  one  is  the  exception  to 
both,  because  one  only  cannot  justify  without  the  consent  of 
the  plaintiff;  and  if  one,  therefore,  should  come  up  alone, 
the  exception  to  one  would  thus  operate  as  an  exception 
to  both,  as,  until  both  come  together,  no  justification  can 
take  place.  I  think,  therefore,  that  the  exception  was 
right.  The  present  rule  must  consequently  be  discharged, 
but  without  costs. 

Rule  discharged,  without  costs. 


The  mortgagee 
Qf  an  inBohrent 
cannot,  in  re* 
epect  of  his 
interest, 
oppose  an 
application  by 
the  lessor  of  the 
plaintiff  to  issue 
ezecntion  in  an 
^ectment, 
the  plaintiff 
having  been 
nonsuited  for 
want  of  con- 
fessing lease, 
entry,  and 
ouster  by  the 
insolvent 


Doe  d.  Marquess  Westminster  v.  Suffield. 

JjLUMFREY  shewed  cause  against  a  rule  nisi  obtained 
by  Cooper,  for  allowing  the  lessor  of  the  plaintiff  to  sue  out 
execution,  on  the  ground  of  the  defendant  notjiaving  ap- 
peared at  the  trial,  according  to  the  condition  of  the  consent 
rule.  The  action  was  brought  to  recover  the  premises  in 
the  possession  of  the  defendant  for  a  forfeiture  by  the 
non-payment  of  rent.  Subsequently  to  defendant  enter- 
ing into  the  consent  rule,  he  became  insolvent,  and  in  his 
schedule  in  the  Insolvent  Court  he  inserted  the  name  of 
the  lessor  of  the  plaintiff,  as  a  claimant  on  him  in  respect 
of  the  rent.    He  afterwards  obtained  his  discharge.    When 
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the  trial  of  the  cause  came  oii|  the  plaintiff  was  nonsuited,         1837. 
for  want  of  confessing  lease,  entry,  and  ouster.    Hutnfrey         ^^^ 
appeared  on  the  part  of  a  mortgagee,  to  whom  the  de-  ^^ 

fendant  had  mortgaged  the  premises  in  question.    If  the  Westminster 
Marquess  of  Westminster  were  allowed  to  issue  execution,      suffield. 
he  would  gain  an  advantage  over  the  other  creditors  of 
the  defendant ;  whereas,  he  ought  to  come  in,  and  accept 
his  dividend  with  the  others. 

Coleridge,  J. — The  mortgagee  can  possess  no  interest 
in  these  premises,  as  against  the  Marquess  of  Westminster* 
I  cannot  perceive  how  the  defendant's  assignee  or  his 
mortgagee  can  maintain  any  defence  to  this  action.  If 
they  could,  they  ought  to  have  come  in  and  defended  it. 
The  present  rule  must  therefore  be  made  absolute. 

Cooper,  in  support  of  the  rule,  was  stopped  by  the 

Court. 

Rule  absolute. 


Burrbll  v.  Sbaton. 

c/.  JERVIS  applied  for  leave  to  serve  specially  a  rule  The  court  wfli, 
nisi  calling  on  an  attorney  to  pay  the  costs  of  taxing  his  drcnmstenoei, 
bill,  the  master  having  taken  off  more  than  one-sixth  on  "^Ij^  *  ™'*' 

'^  ^  calling  on  an 

taxation.     After  the  rule  had  been  obtained,  endeavours  attorney  to  pay 
were  used  to  serve  the  attorney,  but  without  success.     In-  Mrred  on  his 
quiries  were  made  at  his  town  residence  as  described  in  ^^^ 
the  Master's  list,  but  it  was  ascertained  that  he  did  not 
reside  there.     The  object  of  the  present  application  there- 
fore was  to  be  allowed  to  serve  the  rule  on  the  attorney's 
agent. 

Littlkdale,  J. — I  think  the  rule  may  be  served  as  you 
desire. 

Rule  accordingly. 
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If,  10  a  country 
ejectment,  the 
notice  is  to 
appear  in  one 
term,  but  the 
application  for 
judgment  is  not 
until  the  follow- 
ing, it  is  a  mat- 
ter of  course  to 
grant  the  rule. 


Doe  d.  WioGs  r.  Roe. 

\JGLE  applied  for  leave  to  sign  judgment  agaiDst  the 
casual  ejector,  unless  an  appearance  was  entered  prertoos 
to  the  conclusion  of  the  present  term.  The  notice  at  the 
loot  of  the  declaration  required  the  tenant  in  possession  to 
appear  in  Easter  Term,  and  the  dedaration  was  duly 
served  before  that  term.  The  case  of  Doe  y.  Roe  (a), 
and  Bight  d.  Jeffery  v.  Wrong  (6),  were  authorities  in 
point. 


Williams,  J. — As  this  is  a  country  cause,  it.  was  not 
necessary  to  make  a  special  application  to  the  Court,  for 
the  officers  at  the  rule  office  would  have  granted  it  as  a 
matter  of  course. 

Rule  granted. 


(a)  Aote,  Vol.  1,p.495. 


{h)  Ante,  Vol.  2,  p  348. 


A  plaintiff  has 
four  terms  from 
the  senrice  of  a 
writ  of  sum* 
mons,  within 
which,  to  enter 
an  appearanca 
for  the  defen- 
dant, if  the 
latter  does  not 
appear. 


LiDDEL  f .  CrANCH. 

rr/r^T^Ly  shewed  cause  against  a  rule  nisi  obtained 
by  jV.  jr.  Clarice^  calling  on  the  plaintiff  to  shew  cause 
why  the  appearance  entered  by  the  latter  for  the  former 
should  not  be  set  aside  for  irregularity  with  costs.  It  ap- 
peared by  the  affidavits  that  the  present  action  had  been 
commenced  by  a  writ  of  summons^  which  had  been  sued 
out  on  the  SSth  February  last,  and  served  on  the  1st 
March,  both  days  being  in  Hilary  Vacation.  No  appear- 
ance however  was  entered  until  the  ^th  of  May  in  Trinity 
Term.  It  was  then  entered  by  the  plain  tiff,  and  a  decla- 
ration delivered  on  the  same  day.  The  ground  of  the 
present  application  was,  that  the  plaintiff  had  delayed  too 
long  in  entering  the  appearance  for  the  defendant,  for  that 
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it  ought  to  have  been  entered  in  the  Easter  Term  or  in 
the  yacation  immediately  following.  Whatever  might 
have  been  the  practice  previously  to  the  passing  of  the 
Uniformity  of  Process  Act,  there  was  no  reason  why  the 
plaintiff  should  be  compelled  to  enter  an  appearance  for 
the  defendant  sooner  than  four  terms  after  the  service  of 
the  writ.  By  the  old  practice  in  the  Exchequeri  as  decided 
in  the  case  of  Cook  y.  Allen  (a),  "  the  plaintiff  may  enter 
an  appearance  for  the  defendant  at  any  time  within  twelve 
months.''  As  to  the  practice  of  this  Court,  the  case  of 
Budgen  v.  Burr  (fi),  in  which  it  was  decided,  that  where 
process  was  returnable  in  Easter  Term,  and  the  plaintiff 
did  not  file  common  bail,  until  the  following  Michaelmas 
Term,  that  it  was  too  late,  was  before  the  passing  of  the 
Uniformity  of  Process  Act. 

N»  R.  Clarke,  in  support  of  the  rule,  contended,  that  as 
DO  new  practice  had  been  settled  upon  this  point,  since  the 
act  in  question  had  come  into  force,  the  case  must  be  de- 
cided by  analogy  to  the  old  practice.  By  reference 
to  the  case  of  Budgen  ▼.  Burr,  it  must  be  considered,  that 
some  limitation  should  be  put  to  the  time  within  which  an 
appearance  might  be  entered  by  a  defendant.  If  the 
plaintiff  were  to  be  allowed  to  delay  so  long  as  he  had  in 
the  present  case,  there  was  no  limitation  to  the  period 
during  which  his  delay  might  extend. 

Coleridge,  J. — By  the  ancient  practice  the  plaintiff 
was  compelled  to  enter  his  appearance  within  a  certain 
period  after  the  writ  had  been  returned.  This  is  in  effect 
an  application  to  non  pros,  the  plaintiff  for  not  proceeding 
on  his  writ.  Now,  the  rule  is,  that  he  cannot  do  that  in 
less  than  four  terms  after  the  service  of  the  process*  If 
the  defendant  wants  to  expedite  the  plaintiff,  he  should 

(a)  Ante,  Vol.  1,  p.  676.  (b)  10  B.  &  C.  457. 

VOL.  V.  XX  D.  p.  C. 
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1837. 


LiDOEIi 

V, 

Ckanch. 


rule  bim  to  proceed.  The  defendant  is  served  with  the 
writ,  and  he  will  not  enter  an  appearance.  Why  should 
not  the  plaintiff  be  at  liberty  at  any  time  before  the  period 
of  four  terms  has  expired  to  enter  an  appearance  for  him  ? 
If  the  defendant  will  not  appear,  and  I  should  set  aside 
the  appearance  entered  by  the  plaintiff  for  him^  he  will  in 
fact  non  pros,  the  plaintiff  before  the  expiration  of  four 
terms.  I  think,  therefore,  that  the  appearance  is  correct 
I  do  not  see  why  the  defendant,  who  has  done  nothing 
himself,  should  come  here  and  ask  to  hare  this  appearance 
set  aside.  The  present  rule  must,  therefore,  be  discharged 
with  costs. 

Rule  discharged,  with  costs. 


If  dme  to  pot 
in  bail  in  a 
country  caose 
it  given  by  a 
judge's  Older, 
the  bail  must 
not  only  be 
taken,  but  the 
bail-piece  trans- 
mitted and  filed, 
within  the 
limited  time, 
notwithstanding 
1  Reg.  Gen. 
H.  T.,  2  Will.  4, 
S.14. 


Craig  and  Others  v.  Evans. 

JjM.ARTIN  shewed  cause  against  a  rule  nisi  obtained  by 
ArchboUf  for  setting  aside  the  proceedings  on  the  hdSir 
bond  in  this  case,  on  the  ground  of  proceedings  having 
been  taken  on  the  bond  after  bail  had  been  put  in  within 
due  time.  As  a  preliminary  objection,  he  submitted  that 
the  affidavit  in  support  of  the  application  was  improperly 
intitled.  It  was  intitled  in  the  original  cause,  instead  of 
the  action  against  the  bail.  This  was  incorrect,  as  the 
real  action  in  which  the  application  was  made,  and  that  in 
which  the  proceedings  were  sought  to  be  set  aside,  was 
the  one  brought  against  the  bail. 

Coleridge,  J.,  (after  referring  to  Mr.  Hill^  the  clerk  of 
the  rules). — The  affidavit  may  be  intitled  in  either  action* 
You  must  proceed  to  the  merits. 

Martin. — It  appeared  from  the  affidavits  that  the  plaintiff 
had  arrested  the  defendant  on  the  26th  April,  at  Caer- 
marthen,  and  on  the  3rd  May  an  order  was  obtained 
from    Williams f  J.,  for  a  week's    time   to  put  in  bail 
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This  period  had  elapsed  on  the  lOth,  and  on  the  1B37. 
1 1th  the  bail-piece  was  received  in  London  and  filed 
at  the  Judge's  chambers.  Notice  of  that  fact  was  given 
to  the  plaintiff's  attorney.  The  time  for  filing  the  bail- 
piece  having  expired  on  the  10th,  no  notice  was  taken  of 
the  defendant's  proceeding,  and  an  action  was  commenced 
on  the  bail-bond  on  the  Slst  of  the  month.  In  so  doing,  it 
was  contended  that  the  plaintiff  was  perfectly  regular^  as 
the  bail  had  been  put  in  after  the  time  limited  by  the 
Judge's  order  had  expired.  Reference  would  perhaps  be 
made  to  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  14>  (^a),  the  language 
of  which  was, "  In  the  case  of  country  bail,  the  bail-piece 
shall  be  transmitted  and  filed  within  eight  days,  unless  the 
defendant  reside  more  than  forty  miles  from  London,  and, 
hi  that  case,  within  fifteen  days  after  the  taking  thereof." 
This  rule  however  must  be  considered  as  repealed  by  the 
Uniformity  of  Process  Act,  which  was  passed  subsequently 
to  the  making  of  that  rule,  and  introduced  the  modern 
writ  of  capias.  By  that  writ,  it  was  commanded  ''  that 
nithin  eight  days  after  execution  hereof  on  him,  inclusive 
of  the  day  of  such  execution,  he  should  cause  special  bail 
to  be  put  in  for  him."  But,  the  defendant  was  bound  by 
the  language  of  the  Judge's  order  to  put  in  bail  within  the 
limited  period  mentioned  in  it. 

ArehboUf  in  support  of  the  rule,  submitted,  that  from 
the  facts  disclosed  in  the  affidavits,  it  must  be  taken  that 
the  bail  had  been  duly  put  in.  The  bail-piece  was  received 
in  town  on  the  11th  of  May  from  Caermarthen,  and  there- 
fore must  have  been  put  in  at  the  latest  on  the  10th.  The 
Judge's  order  required  that  bail  should  be  put  in  on  the 
10th,  and  therefore  it  had  been  complied  with.  With  re- 
spect to  the  time  of  transmission  of  the  bail-piece,  as  the 
defendant  resided  more  than  forty  miles  from  London,  he 

(a)  Ante,  Vol.  1,  p.  85. 
X  x2 
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1B37-         was  entitled  to  fifteen  days  for  that  purpose,  pursuant  to 
Cbaio         ^^®  Kn\e  of  Court  already  referred  to.  Here  the  pUintiff, 
^-  if  he  had  chosen,  might  have  excepted  to  the  bail,  but  he 

had  not  done  so,  and  had  deferred  bringing  his  aetion  on 
the  bail-bond  until  the  31st,  With  regard  to  the  argu- 
ment that  the  Rule  of  Court  had  been  abolished  by  the 
Uniformity  of  Process  Act,  that  argument  could  not  be 
sustained,  because  both  the  act  and  the  rule  were  consist- 
ent with  each  other,  and  might  be  construed  together. 
The  Court  would  therefore  not  be  disposed  to  hold  that 
rule  abolished,  unless  it  was  clear  that  they  could  not 
stand  together. 

Coleridge,  J. — I  am  quite  clear  that  the  meaning  of 
the  Judge's  order  for  time  to  put  in  bail  is,  that  within  that 
time  the  bail  should  be  put  in,  transmitted,  and  filed.  On 
that  ground,  therefore,  I  think  the  defendant  was  irregu- 
lar, and  consequently  the  plaintiff  was  authorised  to  take 
fin  assignment  of  the  bail-bond,  and  commence  an  action 
upon  it  But  in  support  of  the  rule  Mr.  Arekbold  relies 
on  the  fact,  that  in  accordance  with  1  Reg.  Gen.  H.  T.  8 
WilL  4,  s.  14,  the  bail^piece  was  transmitted  and  filed 
within  fifteen  days  from  the  time  of  putting  in  bail. 
Whether  that  rule  is  abolished  or  not  by  the  Uniformity 
of  Process  Act,  it  is  not  necessary  to  decide,  but  this  case 
is  clearly  not  within  it.  If  it  were  to  be  considered  as  ap- 
plicable in  the  way  Mn  Archbold  contends,  the  defendant 
would  thus  have  fifteen  days  to  put  in  bail  beyond  the 
time  granted  him  by  the  Judge's  order.  The  present  rule 
must  therefore  be  discharged,  with  costs  to  be  paid  by  tlie 
bail,  and  four  days  time  may  be  taken  to  put  in  bail  in  the 
original  action. 

Rule  accordingly. 
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1837. 
Doe  d.  Stmrs  r.  Rob. 

^JVANN  moved  for  judgment  against  the  casual  ejector.  Service  in  cjeet- 
The  peculiarity  in  the  case  was,  that  the  notice  was  to  the  ^^^^ 
tenant  to  appear  "next  Easter  Term."  It  was  dated 
''  13th  May,  1837/'  and  the  affidavit  of  service  stated  that 
the  deponent  bad  explained  to  the  tenant  in  possession^ 
that  the  object  of  the  service  was  to  require  him  to  ap- 
pear in  the  next  Trinity  Term.  This,  it  was  submitted^ 
was  sufficient  to  entitle  the  lessor  of  the  plaintiff  to  a  rule 
nisi. 

CoLERiDGBf  J. — I  think  you  may  take  a  rule  to  shew 
cause. 

Rule  nisi  granted. 


Stone's  Bail. 

JJOWLINO  opposed  bail  on  the  ground,  that  the  de-  Where  aaefen- 

fendant  had  taken  the  benefit  of  the  Insolvent  Act,  7  Oeo.  ja,df^^in 
4,  c.67,  in  respect  of  the  debt  for  which  he  now  sought  J!'***?!^^^^' 

to  put  in  bail,  as  well  as  other  debts.    It  was  sworn  that  hM»  uken  the 

be  had  been  remanded  by  the  Insolvent  Court  for  twelve  imoivent  Act, 

months  at  the  instance  of  the  plaintiff  in  the  present  ac-  |l^tided"tte 

tion.  as  well  as  other  creditors,  and  that  he  was  now  im-  ^^^^,  ^^^  "<^ 

.  _         -        -  ,         -    ,      ^  permit  the  Jw- 

prisoned  under  the  order  of  the  Court.  tiflcatkm. 

Chadmek  C.  Jones^  in  support  of  the  bail,  contended 
that  this  was  no  objection  to  their  justification,  as  the  de- 
fendant might  be  disposed  to  litigate  the  justice  of  the 
claims,  in  consequence  of  which,  he  was  now  in  confine- 
ment. It  might  happen,  as  in  the  present  case,  that  the 
debt  arose  out  of  a  guarantee  given  by  him  for  the  debt  of 
another.  When  be  sought  the  benefit  of  the  act,  he  might 
have  thought  it  right  to  put  this  debt  in  his  schedule,  al- 
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1837. 

Stonb'8 
Bail. 


though  he  might  have  a  good  defence,  if  the  case  were 
regularly  tried.  He  might  perhaps  avail  himself  of  the 
Statute  of  Frauds. 


Coleridge^  J. — After  he  has  confessed  the  debt,  before 
the  Insolvent  Court,  and  sought  to  take  the  benefit  of  the 
act  in  respect  of  that  debt,  to  what  purpose  would  bail  be 
justified? 

Chadwick  C.  Jones  then  contended,  that  as  there  was 
no  affidavit,  shewing  the  identity  in  respect  of  which  he 
now  sought  to  justify  bail,  and  between  the  debt  for 
which  he  had  taken  the  benefit  of  the  Insolvent  Act, 
enough  had  not  been  done  to  enable  the  Court  to  notice 
the  objection  to  the  justification  of  bail. 

Coleridge,  J. — The  amount  of  the  debt  mentioned  in 
the  adjudication  of  the  Insolvent  Court,  and  of  this,  is  251. 
The  parties  too  are  the  same.  I  must  consider  this  case 
on  the  same  principle  as  I  would  direct  a  jury.  Where 
there  is  no  other  debt  between  the  same  parties  and  to  the 
same  amount,  I  cannot  speculate  on  the  existence  of  one. 
I  think  the  bail  cannot  justify. 

Bail  rejected. 


The  Court  wiU 
not  grant  a 
mandamus  com* 
manding  the 
Commimionert 
of  Woods  and 
Forests  to  pay  a 
poor  rate,  in 
respect  of  lands 
held  by  them 
under  the  crown. 


Ex  Parte  Reeve. 

Sir  W.  FOLLETT  applied  for  a  rule  to  shew  cause 
why  a  writ  of  mandamus  should  not  be  issued  to  his 
Majesty's  Commissioners  of  Woods  and  Forests,  command- 
ing them  to  pay  a  poor  rate  in  respect  of  certain  lands 
held  by  them  in  the  county  of  Surrey,  in  the  parish  of 
Richmond. 

Coleridge,  J. — Either  the  lands  are  in  the  possession 
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of  private  individuals  or  of  the  king.     If  they  are  in  the  1837* 

possession  of  private  individuals,  then  a  distress  warrant  ^^  ^^ 

may  be  obtained  against  them.    If  they  are  in  the  posses-  Rbbvb. 
aion  of  the  king»  they  are  not  rateable. 

Sir  W.  FoUetL — Applicatbn  has  been  made  to  the 
commissioners,  but  they  have  declined  to  pay  the  rate. 

CoLBRiDOBy  J. — If  the  lands  were  held  by  a  tenant 
under  the  crown,  they  would  be  liable.  As  that  is  not  so, 
and  the  comnissioners  only  hold  for  the  king,  under  the 
10  Geo.  4,  c.  50, 1  think  you  have  no  ground  to  apply. 

Rule  refused. 


Green  v.  Marsh. 

fjT  UKNE  Y  shewed  cause  against  a  rule  nisi  obtained  by  To  ■  dedantlon 

£fl»6y,  calling  on  the  defendant  to  shew  cause,  why  a  fendant  pleaded 

verdict  should  not  be  entered  in  favour  of  the  plaintiff*  to  the  f  7(!t^fr?  m-'*' 

amount  of  S/.     It  was  an  action  of  debt,  and  tiie  declara-  J^^i*  ••  ^ 

fttrther  part, 

iion  contained  three  counts ;  first,  for  materials  supplied ;  gonods  returned  i 
second,  for  work  and  labour  done ;  third,  on  an  account  reeidue,  pay- 
stated,  the  sum  claimed  being  twelve  guineas  in  each  Upon'theM^"'^ 
count,  thus  making  a  total  of  37/.  16*.     The  plaintiff,  by  pie",  he  proved 

1  r  rill        -I    /     1  •ufficient  to  co- 

his  particulars,  claimed  the  sum  of  90/.  15*.    The  defend*  verthepiaintirt 

ant  pleaded,  first,  as  to  the  sum  of  \0L  Ss,  parcel  of  the  in  hb"pa'tica- 

sums  mentioned  in  the  declaration,  a  set-off;  secondly,  as  jf/*.!^"  h***!i^^ 

to  a  further  sum  of  8/.  Ss.  6d,,  goods  returned ;  thirdly,  as  leged  in  hit 

to  the  residue  of  the  sums  stated  in  the  declaration,  a  -^Heid,  that  * 

payment  of  4/.  8*.  6d.  into  Court.    The  total  amount,  ^uSld^torv"^" 

therefore,  which  the  defendant  undertook  to  answer  was  ^^  ^<"  ^^  ^^ 
22L  I5s.     On  the  first  two  pleas  issue  was  joined,  and  the 
plaintiff  in  his  replication  to  the  third  plea  accepted  the 
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41.  8s.  6dL  in  satisfaction  of  the  residue.  The  cause  was 
tried  before  the  Judge  of  the  Sheriffs'  Court  of  the  City 
of  London,  Mr.  Serjt.  Arabin.  The  defendant  proved  in 
support  of  his  first  plea  a  setoff  to  the  amount  of  8/.  S#.{ 
in  support  of  his  second  plea,  that  goods  to  the  amount 
alleged  had  been  returned.  Including  those  sums,  and 
the  sum  paid  into  Court  under  the  third  plea,  the  plaintiff's 
demand  was  completely  covered.  It  was,  however,  con- 
tended on  the  part  of  the  plaintiff,  that  as  the  defendant 
had  undertaken  under  his  first  plea  to  prove  a  set-off  to 
the  extent  of  lOL  Sf.,  on  which  plea,  issue  was  joined,  he 
was  bound  to  prove  it  to  that  extent,  and,  for  the  defi- 
ciency, the  plaintiff  was  entitled  to  a  verdict.  The  learned 
Serjeant,  before  whom  the  cause  was  tried,  overruled  the 
objection,  but  gave  the  plaintiff's  counsel  leave  to  move 
on  the  point,  and  the  defendant  had  a  general  verdict  in  his 
favour.  The  object  of  the  present  rule  was  to  enable  the 
plaintiff  to  enter  a  verdict  in  his  favour  for  the  amountofS^, 
and  thus  to  entitle  himself  to  the  general  costs  of  the 
cause.  Qumey  now  submitted,  that  as  the  plaintiff's 
claim  was  completely  covered  by  the  proof  given  on  the 
part  of  the  defendant  at  the  trial,  he  was  entitled  to  a 
verdict  in  his  favour.  The  plaintiff  was  bound  by  his 
particulars,  and  could  not  recover  more  than  he  claimed. 
That  sum,  the  defendant  had  answered.  He  cited  CotuM* 
V.  Paddon  (a),  where  it  was  held,  **that  a  defendant 
pleading  a  payment  and  a  set-off,  who  is  unable  to  prove 
the  full  amount  mentioned  in  each  of  the  pleas,  but  proves 
sufficient  to  form  an  aggregate  equal  to  the  plaintifPs 
demand,  will  be  entitled  to  have  judgment  on  the  whole 
record."  According  to  that  case,  the  defendant  was  enti- 
tled to  have  judgment  on  the  whole  record,  for  the  defi- 
ciency of  proof  on  one  plea  might  be  supplied  by  the 
excess  on  another.    As  to  the  mode  of  pleading  these 

(a)  Ante,  Vol.  4,  p.  488. 
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pleas,  that  was  in  accordance  with  the  directions  given  by  1857- 
Mr.  Baron  Parke,  in  the  case  of  Coaies  and  another  ▼• 
Stevens  (a),  where  the  learned  Baron  said  the  defendant 
*^  should  have  begun  by  pleading  payment  of  \0k,  before 
action  brought » then  the  set-off,  and  then  the  payment  of 
money  into  Court  as  to  the  residue."  Under  these  cir« 
cumstances,  the  present  rule  ought  to  be  discharged. 

Buebjf,  in  support  of  the  rule,  contended  that  the  plain* 
tiff  was  clearly  entitled  to  a  verdict  for  2L  The  issues  lay 
on  the  defendant,  and  if  at  the  trial  the  defendant  had  not 
appeared,  the  plaintiff  would  have  had  a  right  to  a  verdict 
for  the  lOl.  3s.  and  the  8/.  Ss.  6d.  without  producing  any 
evidence,  although  the  plaintiff's  particulars  claimed  a 
sum  short  of  that  amount  by  the  sum  of  22.  He  must, 
therefore,  now  be  entitled  to  a  verdict  for  what  the  de- 
fendant did  not  prove.  In  the  case  of  Hurst  v.  Watkis  (ft), 
it  jwas  held,  that  although  the  plaintiff,  after  delivering  a 
particular  of  his  demand,  cannot  at  the  trial  give  evidence 
himself  out  of  it,  yet  if  the  defendant's  evidence  shews  that 
there  were  other  items,  which  he  might  have  included  in 
his  demand,  he  is  entitled  to  recover  all  that  appears  to  be 
due  to  him.  So,  in  the  present  case,  the  defendant  admit- 
ted  on  the  record,  that  he  was  indebted  to  the  plaintiff  in 
the  amount  of  2L  beyond  the  sum  claimed  by  him  in  his 
particulars;  and  an  admission  on  the  record  was,  at  least,  of 
equal  effect  with  parol  evidence  at  the  trial.  It  was  conse- 
quently incumbent  on  the  defendant  to  free  himself  from 
that  liability  as  much  as  if  the  S/.  had  formed  a  part  of  the 
plaintiff's  demand  mentioned  in  his  particulars.  If  he  had 
pleaded  nunquam  indebitatus,  then,  on  the  authority  of 
Cknuims  v.  Paddon,  the  sums  proved  under  each  plea  might 
be  taken  together  to  cover  the  plaintiff's  demand.  No 
such  plea,  however,  was  put  upon  the  record,  and  there* 

(a)  Antei  Vol.  3,  p.  784.  {h)  1  Gsmp.  68. 
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1637*         fore  Cousins  v.  Paddan  was  perfectly  distinguishable.    The 
orkbn        money  paid  into  C!ourt  could  not  be  used  for  the  purpose 
«•  of  supplying  the  defect  in  the  defendant's  proof  on  the 

first  plea,  tor  that  was  specially  pleaded  to  the  residwe 
only,  which  must  mean  the  residue  after  deducting  the 
sums  mentioned  in  the  prior  pleas.  He  had,  in  his  first 
plea,  singled  out  the  sum  of  lOL  Ss.,  part  of  the  plaintiff's 
demand,  and  thus  rendered  it  material,  and  was  bound  to 
prove  it  In  Com.  Dig.  (Pleader,  £•  1)  it  is  laid  down, 
*'  If  the  plea  does  not  answer  to  every  part  of  the  dedarsr 
lion,  it  is  a  discontinuance  for  the  whole:  as  in  trespass  for 
cutting  down  three  hundred  trees,  if  the  defendant  pleads, 
quoad  all  but  the  entry  and  cutting  down  twenty  trees, 
not  guilty,  and  quoad  the  entry  justifies)  but  says  nothing 
to  the  cutting  down  the  twenty  trees;  this  is  a  disoootir 
nance  for  the  whole.**  And  again,  in  the  same  book, 
(Pleader,  £•  37), ''  If  a  plea  goes  only  to  fiict,  it  must  ascer- 
tain the  part  of  the  declaration  to  which  it  is  applied."  ,In 
Grimwood  v.  Barrii  (a)  it  was  held,  **  that  in  an  action  on 
a  bond  the  defendant  must  set  forth  in  the  plea  the  sum 
really  due  on  the  bond  before  he  is  entitled  to  set  off  any 
cross-demand  on  the  8  Geo.  S,  c.  4,  s.  5;  and  such  aver- 
ment is  traversable,  though  laid  under  a  videlicet,  the 
averment  being  material"  So  in  Maris  v.  Lahee{b\ 
where  the  plaintiff  replied  a  tender  of  a  large  sum,  to  wit 
100/.,  being  a  sufficient  sum  to  discharge  a  Uen  set  up  by 
the  defendant;  the  latter  rejoining,  that  the  sum  tendered 
was  not  sufficient,  the  Court  of  Common  Pleas  held  that 
the  amount  alleged  was  the  material  issue,  notwithstanding 
the  videlicet.  But  in  the  present  case  the  sum  mentioned 
in  the  plea  of  set-off  is  not  laid  under  a  videlicet,  and 
therefore,  k  fortiori,  the  defendant  is  not  relieved  from 
the  necessity  of  proving  it.  It  was  uMinifestly  material* 
It  is  now  clearly  settled,  that  if  a  demand  were  made  in  a 

(a)  6  T.  R.  460.  <6)  3  N.  a  408. 
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decUration  of  a  debt  of  IftOOL,  and  the  defendant  proved 
at  the  trial  the  1 ,000iL  to  have  been  paid  before  action 
broQght,  unlesa  he  had  tpecificallj  pleaded  payment,  the 
plaintiff  would  be  entitled  to  a  verdict  for  one  shilling, 
which  would  carry  costs.  Upon  the  whole,  therefore, 
there  being  no  plea  of  nonquam  indebitatus,  and  the  de- 
fendant having  chosen  to  select  this  sum  of  lOL  S#«,  which 
on  the  record  he  admitted  to  be  due,  he  was  bound  to 
prove  the  full  amount,  and,  failing  to  do  so,  the  plaintiff  was 
entitled  to  a  verdict  for  the  sum  not  proved;  and  the 
case  did  not  come  within  the  principle  on  which  the  Court, 
in  the  case  of  Cousins  v.  Padden^  had  relaxed  the-  ancient 
strictness  with  respect  to  the  proof  of  special  pleas.  The 
present  rule  ought  consequently  to  be  made  absolute. 

Cur.  adv.  vult 

CoLERiDQB,  J. — The  question  in  this  case  was  as  to  the 
manner  in  which  the  verdict  was  to  be  entered.  It  was  an 
action  of  debt,  and  the  sum  mentioned  in  the  declaration 
was  87/.  16#.,  consisting  of  three  demands,  of  twelve  gui- 
neas each.  There  were  three  counts  in  the  declaration  $ 
£rst,  for  materials  supplied ;  secondly,  for  work  and  labour 
done ;  thirdly,  on  an  account  stated.  By  the  particulars, 
the  sum  of  20/.  15«.  was  claimed.  The  defendant  pleaded, 
first,  as  to  the  sum  of  10/*  Ss.  a  set-off;  secondly,  as  to  the 
sum  of  82»3«.6dL,  goods  returned  to  that  amount;  and, 
thirdly,  as  to  the  residue  of  the  sums  stated  in  the  decla- 
ntion,  42. 8«.  6d  were  paid  into  Court.  Issues  were  taken 
oo  the  first  two  pleas*  The  jury  found  in  favour  of  the 
defendant  a  set-off  to  the  amount  of  8/.  S«.,  thus  leaving 
the  sum  of  S/.  uncovered.  On  the  issue,  as  to  whether 
goods  to  the  amount  of  8/.  Ss.  6cf.  had  been  returned,  the 
jury  found  that  they  had  been  returned.  In  the  third 
plea,  which  was  to  the  residue  of  the  plaintiff's  demand, 
the  defendant,  in  the  usual  form  given  by  17  Reg.  Gen. 
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H.  T.  4  Win.  4,  (Pleading  Rules)  (a),  said.  ''  that  the 
plaintiff  ought  not  further  to  maintain  his  action,  because 
the  defendant  now  brings  into  Court  the  sum  of  4JL  8a.  GcT. 
ready  to  be  paid  to  the  plaintiff;  and  the  defendant  further 
says,  that  he  is  not  indebted  to  the  plaintiff  to  a  greater 
amount  than  the  said  sum,  in  respect  of  the  said  residue 
of  the  cause  of  action  in  the  declaration  mentioned.**  The 
plaintiff,  in  his  replication,  says,  ''that  he  accepts  the 
sum  of  4A  8#.  6d  so  paid  into  Court,  in  full  saiitfaciiam 
ami  dUeharge  of  the  said  residue  of  the  cause  o(  action, 
and  that  he  will  not  further  prosecute  his  action  in  respect 
thereof.**  The  particulars  only  claiming  the  sum  of  S(M.  15«., 
the  defendant  pleaded  to  the  sum  of  SSL  1 5«.,  and  proved 
a  set-off  to  the  extent  of  SOL  15#. ;  so  that,  in  point  of  fact, 
he  proved  a  liquidation  of  every  farthing  which  the  plain- 
tiff claimed.  But  he  left  SL  unproved,  which,  by  his  plea 
of  set-off,  he  adnutted  to  be  due.  For  that  sum,  Mr.  Busbjf 
contended,  that  the  verdict  ought  to  be  entered  in  favour 
of  the  plaintiff,  and  that  he  was  entitled  to  the  general 
judgment,  and  general  costs  of  the  action.  The  question 
is,  bow  ought  the  verdict  to  be  entered  ?  The  case  refer- 
red to  is  that  of  Cousins  v.  Paddon,  where  this  question 
was  considered  very  fully  by  the  Court  of  Exchequer. 
That  was  an  action  of  debt  for  goods  sold  and  delivered, 
work  and  labour,  and  on  an  account  stated.  The  defend- 
ant pleaded,  first,  nunquam  indebitatus ;  secondly,  as  to 
SS8L,  parcel  of  the  said  sum  demanded,  payment  of  that 
sum ;  thirdly,  as  to  the  sum  of  600L,  parcel  of  the  sum 
demanded,  a  set-off  to  that  amount.  At  the  trial,  the  de- 
fendant only  proved  payments  to  the  extent  of  3I4L  8«., 
and  a  set-off,  to  the  amount  of  SIL  The  jury  were  of 
opinion,  that  the  sums  proved  by  the  defendant  under  his 
two  pleas,  were  together  a  sufficient  price  for  the  goods 
delivered.    The  case  decided,  first,  that  the  defendapt 

(a)  Ante,  VoL  2,  p.  320. 
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could  notf  upon  the  pleas,  ba^e  the  verdict  entered  en*  1837* 
tirely  for  himself,  because,  although  the  sums  were  laid 
under  a  videlicet,  they  were  material,  and  the  defendant 
ought  to  prove  them.  I  think  it  will  follow  from  that 
case,  that  if  only  those  pleas  bad  been  on  the  record,  the 
judgment  would  have  been  in  favour  of  the  plaintiff,  for 
the  difference  between  the  sum  alleged  and  the  sum 
proved.  But,  in  that  case,  the  plea  of  nunquam  indebi- 
tatus as  to  the  whole  sum  was  on  the  record.  The 
Court  there  said,  **  The  verdict  must  be  entered  on  the 
plea  of  payment,  so  far  as  relates  to  the  sum  of  314/.  Ss*, 
for  the  defendant;  on  the  plea  of  set-off,  so  far  as  relates 
to  the  sum  of  £12.,  for  the  defendant;  and  on  the  plea  of 
nnnquam  indebitatus  as  to  the  whole  sum  demanded,  ex- 
cept SSSL  3«.,  for  the  defendant.  The  consequence  will 
be,  that  on  the  whole  record  the  defendant  will  have 
judgment."  There,  however,  the  Court,  in  entering  up 
judgment,  took  notice,  that  the  difference  between  the 
sums  alleged  in  the  pleas  and  proved  was  covered  by 
another  plea. .  No  such  other  plea,  however,  exists  in  this 
case.  We  are  therefore  to  see,  whether  there  is  anything 
equivalent  to  it  on  the  record.  The  sum  of  10/.  8s.  must 
be  taken  as  an  admitted  demand,  on  the  face  of  the  plea. 
It  is  contended,  that  we  may  transfer  the  excess  of  proof 
on  one  plea,  in  order  to  supply  what  is  deficient  on  the 
other ;  that  is  to  say,  that  we  may  apply  a  portion  of  the 
money  paid  into  Court  under  the  third  plea,  in  order  to 
supply  the  defect  of  proof  on  the  plea  of  set-off.  But  I 
think  that  that  cannot  be  done  in  this  case.  Then,  with 
regard  to  the  sum  paid  into  Court  The  plea  of  payment 
must  be  considered  independently  of  the  two  pleas  as  tp 
the  sums  of  10/.  8s*  and  8/.  8s.  6d.  This  is  not  a  plea  in 
bar  of  the  action,  but  that  the  defendant  is  not  indebted 
to  the  plaintiff  in  a  greater  amount  than  4/.  8#.  6d.,  in  re- 
spect of  the  residue  of  the  cause  of  action,  in  the  said  de- 
claration mentioned.     He  does  not  say  that  he  never  was 
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)8d7*  indebted,  and  consequently  there  is  no  issue  as  to  the  ex* 
istence  of  the  debt  originally,  but  is  a  plea  of  something 
which  might  have  arisen  afcer  the  action  was  brought. 
The  replication,  in  which  the  plaintiff  accepts  the  4i.  8sm  6tLf 
in  respect  of  the  cause  of  action  as  to  which  it  was  paid 
in,  only  refers  to  the  residue  of  the  claim  made  by  the 
plaintiff.  At  first,  I  was  disposed  to  consider  the  replica- 
tioQ  in  the  nature  of  a  nolle  prosequi ;  but  1  do  not  think 
it  can  be  so  considered.  The  residue  is,  therefore,  to  be 
regarded  as  exclusive  of  these  two  pounds.  J  cannot  see, 
therefore,  since  they  are  part  of  a  material  allegation 
which  has  not  been  proved,  how  I  can  direct  judgment 
to  be  entered  up  for  the  defendant.  Undoubtedly  cases 
must  be  decided  secundum  probata,  but  they  must  also 
be  decided  secundum  allegata  et  probata.  With  great 
regret  therefore  on  my  part,  as  it  is  not  according  to  the 
justice  of  the  case,  the  verdict  must  be  entered  in  favour  of 
the  plaintiff  for  the  sum  of  2L,  which  will  entitle  him  to 
the  general  judgment,  and  the  general  costs  of  the  cause. 

Rule  absolute. 


TOPHAM  V.  KiDMORE. 

ToadecUration  """'  ^'  RICHARDS  shewed  cause  against  a  rule  nisi 
for  goods  told      obtained  by  N.  R.  Clarke  requiring  the  plaintiff  to  shew 

and  delivered,  "^  *  i 

the  defendant  cause  why  the  plaintiff  should  not  reply  to  the  first,  se- 
exceptas  to  '  cond,  and  fourth  pleas  of  the  defendant,  or  why  in  default 
65L  u.  6A,  non  thereof  the  defendant  should  not  be  at  liberty  to  sign  a 

amumpsit ;  as  to  ^  o 

27/.  I8f.  2d.,      partial  judgment  of  non  pros.,  limited  to  so  much  of  the 

part  of  the  last-  i*         •  i   i  i         «  •    i       t 

I  mentioned  sum,  causc  of  action  as  was  not  covered  by  the  third   plea, 

utlon^bro^hr*  ^'  ^^y  ^^^  plaintiff  should  not' enter  a  nolle  prosequi 

I  as  to  182.,  fur- 

ther parcel  of 

the  said  sum,  payment  into  Court  of  that  amount ;  as  to  the  residue,  a  set-off.  The  plaintiff  re- 
plied, accepting  the  18/.  in  satis&ction,  Sec,  taking  no  notice  of  the  other  pleas.  The  Court  gave 
leave  to  the  defendant  to  aign  a  judgment  of  non  pros.,  unless  the  plaintiff  amended  his  repiication 
on  payment  of  costs,  or  consented  to  taxation  of  costs  as  upon  a  noU  pros,  in  respect  of  the  unan- 
swered pleas. 
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aa  to  those  pleas.    It  was  an  action  of  assumpsit,  and  the       J^^* 
declaration  contained  a  count  for  goods  sold  and  delivered, 
work  and  labour  done,  money  lent,  and  on  the  account 
stated.  The  particulars  demanded  the  sum  of  240/.  18s*  7(/. 
The  defendant  pleaded  first  to  the  whole  declaration  ex- 
cept as  to  the  sum  of  65/.  \s.  6c/.,  non  assumpsit ;  secondly, 
as  to  17/.  18f .  2d.f  payment ;  thirdly,  as  to  the  sum  of  18/., 
payment  into  Court ;  fourthly,  as  to  the  residue,  a  set-off. 
The  plaintiff  replied,  taking  the  18/.  out  of  Court,  'Mn 
full  satisfaction  and  discharge  of  the  causes  of  action  in 
the  said  declaration  mentioned,  and  therefore  as  to  those 
causes  of  action  the  plaintiff  saith  that  he  is  satisfied,  and 
because    the   said    defendant    hath  confessed   the  said 
causes  of  action,  the  plaintiff  prays  judgment  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended 
to  be  adjudged  to  him.*'    As  to  the  first,  second,  and 
fourth  pleas,  the  plaintiff  did  not  reply,  but  gave  notice  of 
taxation  pursuant  to  19Reg.  Gen.H.T.4W.  4,  {a)  (plead- 
ing rules).    Before  the  master  it  was  contended,  that  the 
plaintiff  in  the  present  state  of  the  record  was  not  entitled 
to  his  costs.    The  present  rule  had,  therefore,  been  ob- 
tained,   it.  F.  Richards  submitted  that  the  case  of  Coates 
and  another  v.  Stevens  (6),  had  decided  the  present.  The 
marginal  note  of  that  case  was,  **  Where  a  defendant 
pleads  payment  of  money  into  Court  generally  upon  the 
whole  declaration,  and  then  pleads  other  pleas  as  to  all 
except  as  to  money  paid  in,  and  the  plaintiff  takes  out  the 
money  paid  in,  and  taxes  his  costs  under  rule  19  H.  T.  4 
W.  4,  in  full  satisfaction,  the  cause  is  at  an  end,  and  the 
defendant  has  no  right  to  the  costs  of  the  subsequent  pleas, 
nor  can  he  sign  judgment  of  non.  pros.,  for  want  of  a  re- 
plication to  them.''    The  only  distinction  between  that 
case  and  the  present  was,  that  the  defendant  there  signed 
judgment  of  non.  pros.,  and  the  Court  set  it  aside.    Here, 

(a)  Ant^  VoL  2,  p.  321.  (h)  Ante,  VoL  3,  p.  784. 
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the  defendant  was  applying  for  leave  to  sign  such  a  judg- 
ment. 

N.  R.  Clarke,  in  support  of  the  rule,  contended  that 
the  case  of  Coaies  t.  Stevens  was  clearly  distinguishable 
from  this.  There,  the  defendant  had  paid  the  money  into 
Court  generally  on  the  whole  declaration ;  whereas  here^ 
the  defendant  bad  only  paid  it  in  as  to  a  portion  of  the 
plaintiff's  claim.  In  Coaies  v.  Stevens  Mr.  Baron  Parie 
saidj  **  The  proper  mode  of  pleading  these  pleas  would  have 
been  this : — ^you  should  have  begun  by  pleading  payment 
of  10/.  before  the  action  brought,  then  the  set-off,  and 
tlien  the  payment  of  money  into  Court  as  to  the  residue. 
All  the  defences  should  be  first  exhausted,  and  then  the 
plea  of  payment  into  Court  should  be  to  the  residue  only ; 
instead  of  which,  the  defendant  has  paid  money  into 
Court  on  the  whole  declaration.  The  rule  must  therefore 
be  absolute.'*  In  the  present  case,  the  18/.  had  not  been 
paid  into  Court  on  the  whole  declaration,  and,  therefore, 
was  free  from  the  objection  of  Mr.  Baron  Parie,  which 
formed  the  reason  of  his  setting  aside  the  judgment  of 
non.  pros,  in  Coaies  v.  Stevens.  A  similar  direction  as 
to  the  order  in  which  the  pleas  should  be  pleaded  was 
given  in  the  case  of  Sharman  v.  Stevenson  (a).  The  case 
of  Goodee  v«  Ooldsmith  (6),  which  was  subsequent  to  the 
before-cited  cases,  was  a  direct  authority  in  support  of  the 
present  application.  The  marginal  note  of  that  case  was, 
**  To  counts  for  money  had  and  received,  and  on  account 
stated,  the  defendant  pleaded  non  assumpsit,  except  as  to 
9L  5s* ;  set-off,  except  as  to  3/.  5«. ;  and  payment  of  3L  5s* 
into  Court.  The  plaintiff  admitted  the  set-off,  took 
the  money  out  of  Court,  and  declined  further  to  prosecute 
his  action  : — Held,  that  the  defendant  was  entitled  to  the 
costs  of  the  two  first  issues."    There  Mr.  Baron  Parke 

(a)  Ante,  Vol.  3,  p.  709.  (i)  Ante,  p.  S8S. 
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said,  "  The  plaintiff  is  entitled  to  all  the  costs  of  that         1837. 
part,  upon  which  money  is  paid  into  Court,  and  the  de-       xopham 
fendant  to  the  costs  on  the  other  issues.  The  replication  t;. 

amounts,  in  effect,  to  a  nolle  prosequi.  The  plaintiff  has 
abandoned  his  cause  of  action  upon  the  general  issue  and 
the  setoff.  The  Act  of  Parliament  (3  &  4  Will.  4,  c.  42, 
8. 33)  is  in  such  cases  imperative.  Here,  the  plaintiff  had 
abandoned  his  cause  of  action  on  the  general  issue,  on 
the  plea  of  payment  before  action  brought,  and  on  the 
plea  of  set-off.  He  had,  therefore,  in  effect,  entered  a 
nolle  prosequi  on  those  issues*  The  pleas  adopted  by 
the  defendant,  he  had  been  compelled  to  put  on  the  re- 
cord, in  answer  to  the  plaintiff's  claim. 

Cur.  adv.  vult. 

Williams,  J.  —  This  was  an  application  respecting 
costs,  and  the  rule  called  on  the  plaintiff  to  shew  cause 
wliy  he  should  not  reply  to  the  first,  second,  and  last  pleas 
of  the  defendant ;  and  if  not,  why  the  derendant  should 
not  be  at  liberty  to  enter  a  partial  judgment  of  non  pros., 
or  why  the  plaintiff  should  not  enter  a  nolle  prosequi  as 
to  the  first,  second,  and  last  pleas.  The  declaration  was 
in  assumpsit  for  goods  sold  and  delivered^  work  and  la- 
bouTi  and  the  money  counts.  The  particulars  of  demand 
claimed  24f)L  The  pleas  were,  first,  as  to  all  the  declara- 
tion except  the  sum  of  65/.  ls.6d,,  non  assumpsit;  Sndly, 
as  to  the  sum  of  271.  I8s.  2d.,  payment  before  action 
brought ;  Srdly,  as  to  the  sum  of  18/.,  parcel  of  the  sum 
of  65/.  Is.  6(L  in  the  first  plea  mentioned,  payment  into 
Court;  and  4thly,  as  to  all  except  the  18/.,  a  set-off  for 
money  paid,  and  on  an  account  stated.  The  plaintiff  then 
took  the  18/.  out  of  Court,  and  took  no  notice  of  the  first, 
second,  and  last  pleas ;  and  the  question  was,  whether  that 
course  was  open  to  him  ?    It  is  right  to  observe,  that  these 

VOL,  V.  Y  Y  D.  p.  C. 
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1837.         pleaa  were  pleaded  in  the  manner  noticed^  if  not  recom- 
ToPHAM       roended,  by  the  Court  of  Exchequer  in  the  case  of  Coates 
V*  T,  Stevens;  and  the  question^  as  I  have  already  stated,  is, 

if  it  is  open  to  the  plaintiff  to  adopt  this  course  of  taking 
the  money  out  of  Court  without  noticing  the  other 
pleas?  It  is  necessary  to  observe  the  consequence  of 
what  the  defendant  has  pleaded,  and  of  the  claim  made 
by  the  plaintiff.  The  first  plea  leaves  the  sum  of 
65/.  1$.  6d*  unanswered ;  the  second  only  answers  a  por- 
tion of  the  demand;  and  the  third  pays  into  Court  a  less 
sum  than  that  not  covered  by  the  first  plea.  Now,  there- 
fore, it  is  clear  that  from  the  demand  of  the  plaintiff  to 
the  extent  he  made,  the  defendant  could  not  have  relied 
on  the  payment  into  Court,  as  that  was  not  a  satisfaction 
for  65/.  1^.  6d.  The  plaintiff,  therefore,  by  the  amount 
of  his  demand,  made  it  indispensable  for  the  defendant  to 
do  more  than  pay  the  sum  of  18/.  into  Court. 

Hence  the  first,  second,  and  last  pleas  were  all  intro- 
duced from  the  necessity  of  the  case,  and  from  the  plain- 
tiff's demand  being  more  than  the  defendant  thought 
right  to  pay  into  Court.  On  this  single  ground,  therefore, 
the  plaintiff  is  not  at  liberty  to  pass  over  all  those  pleas 
without  taking  any  notice  of  them.  A  rule  must  be  made, 
that  if  the  plaintiff  will  consent,  the  Master  shall  tax  the 
costs  as  if  a  nolle  prosequi  had  been  entered  to  the  first, 
second,  and  last  pleas,  or  else  that  he  should  be  at  liberty 
to  amend  his  replication  on  payment  of  costs  ;  if  he  will 
not  consent,  then  that  the  defendant  may  sign  judgment 
of  non  pros,  for  want  of  a  sufficient  replication. 

Rule  accordingly* 
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1637. 

Ex  parte  Holland* 

L/0  WLING  applied  (5th  June)  on  the  behalf  of  an  articled  Where  a  clerk 
clerk,  for  leave  to  send  in  his  answers  to  the  questions  pro-  ,"^  j„  jjj,  ^„. 
pounded  by  the  examiners  pursuant  to  the  Rules  of  Easter  •^*"  *®  ^^ 

*  ^  *  qaesdons,  pur- 

Term,  6  Will  4  (a).     It  was  required  that  those  answers  suant  to  Reg. 

should  be  sent  in  to  the  secretary  of  the  Incorporated  w.  4,  within 

Law  Society  between  the  23rd  and  30th  May  inclusive.  ^^^\^y^ 

The  aizent  who  had  been  intrusted  to  send  down  a  copy  «".  Jo  «»•«- 

•  quence  of  his 

of  these  questions  to  the  articled  clerk  had  by  inadvert-  agent  omitting 
ence  omitted  to  send  them,  until  after  the  30th  May.  S  SfficTwt'**''"' 
Consequently,  it  was  impossible  for  the  clerk  to  send  in  **■"«»  tj*  9°"" 
his  answers  within  the  period  prescribed  by  the  examiners,  send  in  the  «n- 
The  day  for  examination,  however,  had  not  arrived,  but  quenUy,  the 
the  answers  had  been  sent  up.  The  object  of  the  present  ^"^'J^^ofUie 
application  therefore  was,  that  the  answers  so  transmitted  application. 

.  T     «    •  Merc  igno* 

might  be  now  sent  in.     No  injury  or  inconvenience  could  ranee  of  the 
result  from  acceding  to  the  application.     It  was  also  to  be  iJmLaion  of  «t- 
observed,  that  the  rule  requiring  the  answers  to  be  trans-  tomiea  will  no 

,  longer  be  an  ex- 

mitted  within  the  limited  time  was  not  a  rule  of  court,  cuae  for  non- 
but  a  direction  made  by  the  examiners  themselves.  ^^.  ^    ^ 

Coleridge,  J. — It  ought  to  be  understood  that  the 
Judges  will  not  deal  lightly  with  the  rules  laid  down  by 
the  examiners.  As  a  matter  of  necessity,  they  must  limit 
some  period,  within  which,  the  requisite  preliminaries  to 
examination  shall  be  fulfilled.  These  rules  have  now 
been  so  long  in  force,  that  there  is  no  excuse  for  ignor- 
ance of  them.  It  is  now  determined  that  mere  ignorance 
of  the  rules  shall  henceforth  be  no  ground  for  disobe- 
dience to  them.  In  this  particular  instance,  however,  as 
the  non-compliance  with  the  rule  does  not  appear  to  have 
arisen  from  the  alleged  ignorance  of  the  clerk,  but  from 

(a)  Ante,  p.  4. 

Y  Y   2 
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ft 

1837.  the  negligence  of  the  agent,  the  present  application  may 
^  '^  ^  be  granted,  on  condition  of  the  London  agent  undertaking 
Holland,      to  pay  the  costs  of  this  application. 

Rule  granted  accordingly. 


Reynolds  r.  Askew. 
An  appii<»tion     (JroWDER    and    Barstow   shewed  cause  against    a 

to  set  atide  aa 

award  made  rule  nisi  fof  setting  aside  an  award,  and  contended  that 
W.s,  C.15,        the  application  was  too  late.     The  rule  was  obtained  ia 

mutt  be  made      Easter  Term, 
before  the  last     -"^asier  lerm. 

day  of  the  next  i    »^       ,  11  1 

term  after  the         Erie  and  Moody  supported  the  rule. 

publication  of 

{?S.:»'Sii:?o„  Cur.  adv.  vult. 

is  not  made  a  ..,.,.• 

rule  of  Court  CoLERiDOE,  J. — I  am  of  opinion  that  this  application 
quent*term,  it  is  ^^s  made  too  late,  and  it  is  therefore  unnecessary  for  me 
too  late  to  dis-    ^^  „^  jj,jq  ^j,g  merits  of  the  case.     It  appears  that  there 

turb  the  award.  ®  ^  ^  .  . 

In  order  to  was  an  action  pending  between  the  parties,  but  in  what 
award  at  com-  State,  it  does  not  exactly  appear.  The  parties,  however, 
monlaw,veiTr     ^^^i  down  to  trial.     The  cause  was  not  entered  for  trial, 

strong  reasons  ' 

roust  be  shewn  |j|,j  i\^^  articles  of  agreement  were  executed,  by  which  the 
within  the  first  matter  was  referred  to  arbitration.  That  was  in  the  sum- 
teliL  text  after*  »er  of  1836:  the  award  was  made  on  the  llth  of  the  fol- 
the  making  the  lowing  August.    It  does  not  appear,  whether  notice  of  the 

award  was  then  given,  but  it  does  appear,  that  in  Decem- 
ber the  party  who  is  now  seeking  to  set  aside  the  award 
was  aware  of  its  having  been  made  and  published ;  he  was 
also  aware  it  was  made  against  himself.  There  is  no  doubt> 
therefore,  that  at  that  time  the  award  was  made  and  pub- 
lished to  both  parties.  It  is  said  that  there  was  some  hesi- 
tation in  giving  a  copy,  but  it  must  be  taken  that  it  was 
sent  by  the  beginning  of  January  last,  as  in  the  defendant's 
letter,  dated  on  the  3rd  of  January,  it  is  stated  that  steps 
would  be  taken  to  set  the  award  aside.     Now,  the  first 


Askew. 
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question  is,  whether  this  is  an  award  under  the  statute         1837. 
of  9  &  10  Will.  3,  or  at  common  law.     As  far  as  I  have      ^ 
at  present  referred  to  the  facts,  this  Court  had  not  in-  v, 

terfered  at  all;  and  if  this  rule  had  been  granted  in 
Hilary  Term,  how  would  the  case  have  stood  ?  Would 
the  application  have  been  made  under  the  statute,  or 
to  the  jurisdiction  of  the  Court  by  the  common  law? 
There  had  been  nothing  but  the  agreement  of  the  parties 
to  refer  the  matter  to  arbitration ;  how  could  it  be  said 
that  the  Court  then  had  any  jurisdiction  over  the  mat- 
ter at  common  law.  In  February,  it  is  said,  that  in- 
formation is  first  obtained  which  shewed  that  there  were 
grounds  for  setting  aside  the  award :  the  parties  then  went 
before  a  judge,  and  all  proceedings  were  stayed  until  the 
fifth  day  of  Easter  Term.  It  is  then  first  that  this  Court 
has  jurisdiction, — then  it  is  that  the  submission  was  made  a 
rule  of  Court.  I  think  clearly,  therefore,  that  this  is  an 
application  made  under  the  statute.  It  is  said,  that  this 
Court  has  authority  at  common  law  over  such  matters, 
and  there  is  no  doubt  that  it  has ;  but  then  in  this  case 
the  parties  have  not  put  themselves  in  a  situation  to  ask 
for  the  authority  of  the  Court,  this  award  not  having  been 
made  under  any  order  of  the  Court  to  refer  the  cause  that 
was  pending  between  the  parties.  The  words  of  the  9  & 
10  Will.  3,  c.  15,  s.  2,  are  express,  *'  That  any  arbitration 
or  umpirage  procured  by  corruption  or  undue  means  &c., 
shall  be  set  aside  &c.,  so  a$  complaint  of  such  corruption 
or  undue  practice  be  made  in  the  court  where  the  rule  is 
made  for  submission  to  such  arbitration  or  umpirage  be- 
fore the  last  day  of  the  next  term  after  such  arbitration  or 
umpirage  made  and  published  to  the  parties."  Now,  has 
that  condition  been  performed  in  this  case  ?  I  say  it  has 
not.  Reference  has  been  made  to  the  case  of  Perring  v. 
Keymer  (a).  In  that  case  it  was  never  contended  that 
the  party  was  set  free  from  the  condition  of  the  statute, 

(a)  Ante,  Vol.  3,  p.  98. 


Reynolds 

V, 
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1837.  ^ut  that  further  time  should  be  allowed  to  move  to  set  the 
award  aside ;  and  WilUamSf  J.,  said,  that  the  motion  might 
be  made  the  following  term,  and  that  if  a  rule  nisi  was 
granted  it  should  be  dated  as  of  that  term.  He  therebj 
admitted  the  force  of  the  statute,  but  with  some  astute* 
ness,  I  think,  brought  the  case  within  its  provisions. 
That  case,  therefore,  is  an  authority  in  fayour  of  the 
decision  I  have  now  come  to*  But,  supposing  the  ar- 
gument of  Mr.  Moody  were  correct,  that  the  Coart  has 
jurisdiction  by  the  common  law  in  this  case,  it  is  then  a 
matter  for  the  discretion  of  the  Court :  under  the  exercise 
of  that  discretion  I  think  this  case  cannot  now  be  heard, 
and  for  this  reason ;  a  person  who  would  make  out  a  case 
to  take  himself  out  of  the  ordinary  rule,  that  applications 
to  set  aside  awards,  not  under  the  statute,  must  be  made 
within  the  time  allowed  for  moving  for  a  new  trial,  should 
shew  clearly  to  the  Court  the  reason  why  the  application 
is  made  so  late.  That  has  been  left  in  uncertainty  in  the 
present  case :  he  has  not  shewn  when  first  he  got  the  copy 
of  the  award)  nor  has  he  shewn  sufficiently,  that  he  did  not 
know  of  the  grounds,  on  which,  he  seeks  to  set  aside  the 
award,  until  the  month  of  February.  Either  way,  there- 
fore, this  application  is  too  late,  and  the  rule  must  be 
discharged  with  costs. 

Rule  discharged  with  coats. 


LoWDER  V.  LaNDBR. 

Ad  attorney,  JJAVISON  obtained  a  rule  to  shew  cause  why  the 
don^^uon^'^*  judgment  signed  in  this  case  for  want  of  a  plea  should 
four  days  Ume     not  be  sct  aside,  with  costs,  for  irregularity.    A  declara* 

for  pleading  in       .  ,  '  . 

a  country  cause,  tion,  of  which  the  vcuue  was  laid  in  Surrey,  had  been  m- 

notwithstandincr    ^  j^iji-i*  i  i*i  ▲  •a 

the  Uniformity  dorscd  to  plead  m  four  day9,  and  judgment  was  signed 
(rWTcIS).   on  the  fifth  day. 
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JR.  V.  Richards  shewed  cause  upon  an  affidavit,  stating  1837- 
the  defendant  to  be  a  practising  attorney  resident  in  Lon- 
don. The  case  of  an  attorney  was  an  exception  to  the 
general  rule :  be  has  no  more  time  allowed  for  pleading  in 
a  country  cause  than  in  a  town  one :  Mann  v.  Fletcher  (a)f 
ArchboWs  Practice,  by  Chitty  (b). 

» 
DatUont  contra. — Without  impugning  the  propriety  of 
that  decision,  it  is  submitted  that  it  is  clearly  inapplicable, 
since  the  Uniformity  of  Process  Act,  (2  WilL  4,  c.  S9)« 
The  only  reason  given  for  the  judgment  in  the  case  cited 
is,  that  an  attorney  is  supposed  by  fiction  of  law  to  be 
always  present  in  Court.  That  fiction  may  formerly  have 
existed  to  some  practical  purpose^  when  an  attorney  was 
sued  by  bill,  and  no  process  was  requisite  to  bring  him 
into  Court.  Since  the  above  act,  however,  he  is  sued  by 
writ  of  summons,  and  is  actually  required,  in  like  manner 
with  any  ordinary  defendant,  to  enter  an  appearance. 
The  fiction  itself  having  been  abolished,  the  practice 
founded  upon  it  should  be  discontinued,  especially  as  it 
may  produce  inconvenience  to  professional  defendants 
living  in  remote  parts  of  the  country. 

Coleridge,  J.  (after  conferring  with  the  Master  Bunce). 
— Where  a  defendant  is  an  attorney,  and  resides  in  Lon- 
don, he  has  only  four  days  for  pleading  even  in  a  country 
cause.  The  Uuiformity  of  Process  Act  does  not  appear 
to  me  to  affect  the  practice  in  this  particular ;  and  as  this 
rule  was  moved  with  costs,  it  must  be  discharged  with 
costs. 

Rule  discharged,  with  costs  (c). 

(a)  5  T.  R.  369.  (h)  3rd  ed.  p.  194. 

(c)  See  BrenUm  y.  Lawrence^  ante,  p.  506. 
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1837. 

Kino  v.  Myers. 

If  a  plaintiff  by  mtAYNE  applied  for  a  rule  to  shew  cause  why  the  inter- 
on  the  writ  iocutory  judgment  signed  in  this  case  should  not  be  set 
araount*recovcr-  *^"^®  for  irregularity,  and  why,  on  the  payment  of  2/.  18f.» 
able  in  a  Court  the  defendant  should  not  be  discharged  from  payinir  any 

of  Requests,  the  ^                                    ^,,            ,,., 

Court  will  not  costs.    it  was  an  action  of  debt,  and  the  writ  of  summons  was 

Sllirsumtrl-*'^  indorsed  with  the  claim  of  2/.  18^-  for  debt,  and  1/.  10*,  for 

fen7an**from  ^^^^^     The  defendant  pleaded  that  he  never  promisedi 

costs  before  and  the  plaintiff,  treating  it  as  a  nullity,  signed  judgment  as 

trial,  but  will  n          i             t                   i      •        i             i       /» 

leave  him  to  lor  Want  ot  a  plea.     It  was  submitted,  on  the  first  point, 

a  wgglsUoT  ^^^^  ^^^  plaintiff  had  no  right  to  treat  the  plea  as  a  nullity ; 

Judgment  unj  ^i^  ^q  (j^e  second,  that  as  the  amount  claimed  on  the 

signed  on  the 

23rd;  summons  baclc  of  the  proccss  was  of  an  amount  recoverable  in  the 

the 25th;  dis-  Loudou  Court  of  Requests,  and  it  was  sworn  that  the 

?6tfe^^appl^-  cause  of  action  had  arisen  within  the  jurisdiction  of  that 

tion  to  Court  court,  the  defendant  ought  to   be  discharged  from  all 

not  too  late  on  ,                            , 

29th.  costs  in  the  superior  court  on  payment  of  the  sum  so 

ofajudgTat^"  claimed  on  the  back  of  the  writ.     If  the  cause  proceeded, 

chambers  may  and  the  plaintiff  recovered  the  whole  amount  which  he 

he  reviewed  by  ^              '- 

a  single  judge  claimed,  the  defendant,  by  an  application  to  the  Court, 

Bail  Court.  might  free  himself  from  all  costs.     If,  therefore^  the  pre- 

fer^dw  wfl-  ^^^^  application  were  granted,  any  increase  of  expense  or 


never  did  pro^ 
mUe  is 
lity  in  i 
otdebt 


mUe  is  a  nui-     litigation  to  the  parties  would  be  prevented. 

lity  in  an  action         o  * 

Williams,  J. — As  to  the  latter  part  of  the  application, 
I  cannot  grant  the  rule  in  the  present  state  of  the  proceed- 
ings, for  that  must  be  the  subject  of  a  suggestion  under  the 
Court  of  Requests' Act,  to  which  reference  has  been  made. 
You  may,  however,  take  your  rule  as  to  the  former  part. 

Rule  granted. 

Heaton  shewed  cause. — He  submitted,  in  the  first  in- 
stance, that  the  defendant  was  out  of  time  in  applying  for 
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the  present  rule.    The  judginent*was  signed  on  the  23rd         1837. 
May  I  on  the  ^th  the  defendant  took  out  a  summons  to 
set  aside  the  judgment,  which  was  dismissed  on  the  26th  ; 
then  on  the  29th  the  present  rule  was  obtained. 

Coleridge,  J. — I  think  that,  as  the  defendant  took  out 
a  summons  on  the  25th,  the  judgment  having  been  signed 
on  the  23rd,  and  which  was  not  dismissed  until  the  26th, 
he  was  sufficiently  early  in  applying  on  the  ^9th, 

Heaton  then  contended,  that  the  matter  had  been  dis- 
posed of  by  a  Judge  at  chambers,  and,  therefore,  it  was 
not  competent  for  a  Judge  sitting  in  the  Bail  Court  to  re- 
verse the  decision  of  a  Judge  at  chambers. 

Coleridge,  J. — It  is  the  continual  practice  of  this  Court 
to  entertain  such  motions. 

Heaion  then  contended,  that  the  plea  of  non  assumpsit 
in  an  action  of  debt  was  a  nullity,  and  that  the  plaintiff  was 
entitled  so  to  treat  it*  In  Stafford  v.  Little  (a),  it  was 
held,  that  in  an  action  of  assumpsit  the  plea  of  nil  debet 
was  a  nullity,  and  in  Perry  v.  Fisher  (b),  recognizing 
Lockhart  v.  Mackreth  (c),  it  was  held  that  such  a  plea  as 
the  present  was  a  nullity  in  an  action  of  debt.  In  Brennan 
V.  Egan  (d)  the  Court  of  Common  Pleas  held,  that  the  plea 
of  non  assumpsit  to  a  declaration  in  debt  may  be  treated 
as  a  nullity. 

Payne,  in  support  of  the  rule,  contended,  that  as  all  the 
cases  cited  had  occurred  previous  to  the  introduction  of 
the  new  rules  of  pleading,  they  could  not  be  considered 
as  authorities  against  the  present  application.  The  proper 
course  for  the  plaintiff  to  have  adopted  would  have  been  to 

(a)  Barnes,  257.  (c)  6  T.  R.  661 . 

(6)  6  East,  649.  {d)  4  Taunt.  164. 
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18^7*        demur  to  the  plea,  or  to  apply  to  set  it  aside*    Since  the 
^^^^        introduction  of  the  new  rules,  this  plea  must  be  considered 
V.  as  only  an  informal  mode  of  pleading  "never  was  indebt- 

ed."  He  cited  Aaron  ▼.  Ckaundy  (a).  That  was  an  ac- 
tion of  assumpsit  on  a  promissory  note.  The  defendant 
pleaded  non  assumpsit,  and  having  made  up  the  issue, 
ruled  the  plaintiff  to  enter  it,  and  he  by  mistake  entered 
a  plea  of  not  guilty.  The  defendant  signed  judgment  of 
non  pros. ;  but  the  Court  of  King's  Bench  held,  that  the 
plea  entered  was  substantially  the  same  as  the  other,  and 
the  judgment  was  set  aside. 

CoLERiBOE,  J. — ^That  case  is  distinguishable  from  the 
present,  because  the  defendant,  when  he  pleads  non  assump- 
sit in  an  action  of  debt,  denies  having  promised,  when  no 
promise  is  charged  in  the  declaration*  With  respect  to 
what  passes  at  chambers,  of  course  an  opinion  of  a  learned 
Judge  there  would  have  great  weight  with  a  Judge  sitting 
in  this  Court ;  but  the  Judges  would  be  extremely  sorry,  if 
anything  which  passed  there  should  not  be  freely  reviewed 
in  this  Court.  Nothing  can  be  more  clearly  distinguish- 
able than  the  case  of  Aaron  v.  Chaundy  from  the  present. 
There,  the  defendant  pleaded  the  proper  plea  in  an  action 
of  assumpsit  on  a  promissory  note.  The  plaintiff  made  a 
mistake,  and  entered  not  guilty  instead  of  non  assumpsit; 
upon  which  the  defendant  signed  a  non  pros.,  and  the 
Court  then  set  aside  the  judgment ;  but  then,  the  plea 
pleaded  was  the  proper  one,  although  the  plea  entered 
was  informal.  There  are  certain  instances  in  which  the 
plea  of  not  guilty  in  an  action  of  assumpsit,  which  is  an 
action  on  the  case,  raises  the  question  in  an  informal 
manner.  That  was  the  observation  of  the  Court  in  that 
case.  But  the  distinction  between  assumpsit  and  debt  is 
well  ascertained.     The  present  rule  must  be  discharged. 

Rule  discharged. 

(a)  2  B.  &  C.  562. 
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1837- 

Ex  parte  Cripwell. 

t^RESSWELL  shewed  cause  against  a  rule  nisi  obtained  ^^cw  tn  at- 
by  Hoggins^  calling  on  an  attorney  of  the  Court  to  shew  employed  to 
cause  why  he  should  not  pay  over  a  balance  of  200/.  re-  JlJ^e^'axid 
maining  in  his  hands  to  the  applicant,  and  deliver  up  aH  *»«  recaiTea  Uie 

^  .  ,  money  raised  by 

deeds  and  papers  belonging  to  the  said  applicant.  The  the  mortgage, 
aflSdavit  on  which  the  rule  had  been  obtained,  stated  that  called  upon 
the  attorney  in  question  had  been  employed  by  the  ap-  JJJ^JJJjfiJf,  -^ 
plicant  to  prepare  certain  deeds  of  mortgage!  in  order  to 
raise  two  several  sums  of  300/.  and  1500/.  The  deeds 
were  accordingly  prepared,  and  the  two  sums  paid  over 
by  the  mortgagee  into  the  hands  of  the  attorney.  Various 
claims  had  been  satisfied  by  the  attorney  at  the  instance 
of  the  applicant,  and  a  balance  was  now  left  in  his  hands 
of  about  200/.  This  sum  he  had  refused  to  pay  over, 
or  to  deliver  any  bill  of  costs.  CressweU  submitted,  that 
this  was  not  a  case  in  which  the  Court  would  exercise  its 
summary  jurisdiction  in  order  to  compel  the  payment  of 
this  money  to  the  applicant.  The  doctrine  of  In  re 
AitJcin  (a),  as  to  the  exercise  of  the  Court's  summary 
jurisdiction  over  attornies,  had  been  considered  as  going 
to  the  extreme  verge  of  the  law.  In  many  cases  since 
that,  the  Court  had  doubted  whether  that  case  had  not  pro- 
ceeded too  far.  In  the  case  o{ Ex  parte  SchwalbanJcer  (S), 
the  Court  under  similar  circumstances  to  the  present  re* 
fused  to  interfere.  The  marginal  note  to  that  case  was, 
''  Where  bills  have  been  deposited  with  an  attorney,  and  he 
has  advanced  money  on  them,  and  he  refuses  to  account, 
the  Court  will  not  compel  him  summarily  to  pay  over  the 
alleged  balance."  In  the  matter  of  Charles  Bonner  (c), 
the  marginal  note  was,  *^  Where  an  attorney,  employed  by 

(a)  4  B.  &  Aid.  47.  ib)  Ante,  Vol.  1,  p.  182. 

(c;  1N.&M.555. 
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18d7.  both  vendor  and  purchaser,  received  the  purchase  money 
Ex  arte  ^^^  omits  to  pay  it  over*  and  afterwards  becomes  a  bank* 
Cripwbll.  rupt,  and  obtains  his  certificate,  the  Court  will  not  make  a 
rule  compelling  him  to  pay  the  amounti  unless  fraud  be 
shewn:  otherwise,  if  there  be  fraud."  The  case  of /»  re 
Murray  (a)  was  distinguishable  from  the  one  now  before 
the  Court,  for  the  application  there  made  was  principally 
to  deliver  up  deeds.  Here,  however,  it  was  not  shewn  by 
the  affidavits  that  there  were  either  deeds  or  papers  in  the 
attorney's  possession.  The  applicant  in  the  present  case 
had  no  other  object  in  view  than  obtaining  a  debtor  and 
creditor  account,  but  which  under  the  circumstances  he 
had  no  right  to  demand. 

Hoggins,  in  support  of  the  rule,  referred  to  the  case  of 
In  re  Aiiiin.  The  judgment  o(  Abbott^  C.  J.,  was  pecu- 
liarly applicable  here.  His  lordship  said,  ''  The  question  in 
this  case  is,  whether  this  Court  will  compel  an  attorney  to  do 
that  which  injustice  he  ought  to  do.  Now  the  rule  by  which 
the  Court  are  to  be  governed  in  exercising  this  summary 
jurisdiction  over  its  officers,  seems  to  me  to  be  this :  where 
an  attorney  is  employed  in  a  matter  wholly  unconnected 
with  his  professional  character,  the  Court  will  not  inter« 
fere  in  a  summary  way,  to  compel  him  to  execute  faithfully 
the  trust  reposed  in  him.  But  where  the  employment  is 
so  connected  with  his  professional  character  as  to  form  a 
presumption,  that  his  character  formed  the  ground  of  his 
employment  by  the  client,  there,  the  Court  will  exercise 
this  jurisdiction.  And  the  case  where  the  Court  compelled 
the  attorney  to  deliver  over  deeds  placed  in  his  hands  for 
the  purpose  of  making  a  conveyance,  proceeds  upon  this 
ground.  For  inasmuch  as  a  conveyance  requires  know- 
ledge of  law,  the  trust  is  reposed  by  the  client  in  the  party, 
in  respect  of  being  an  attorney.''     That  was  a  direct 

(a)  1  Russell,  619. 
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authority  in  the  present  case.    In  Ex  parte  Schwalbanker^         lBd7. 
the  judgment  of  Mr.  Justice  Paiteson  admitted  the  rule       ^^  ^^^^ 
by  which  the  Court  governed  its  decisions  in  cases  like      Crifwell. 
the  present,  although  the  particular  circumstances  there 
did  not  appear  to  his  Lordship  to  authorize  the  summary 
interference  of  the  Court.    In  re  Woolfe  and  others  v* 
— —  (a),  the  Court  held  that  a  summary  application 
may  be  supported  against  an  attorney  to  compel  him  to 
pay  monies  received  by  him,  though  he  was  not  employed 
in  any  suit.     In  re  Murray^  already  referred  to,  was  an 
authority  also  in  support  of  the  present  application. 

Coleridge,  J. — I  think  the  present  rule  ought  to  be 
made  absolute.  I  never  heard  the  case  of  In  re  Aitkin 
was  not  good  law.  It  has  been  the  authority  for  many 
decisions.  The  question  is,  whether  the  attorney  was 
employed  in  consequence  of  his  being  an  attorney.  If  he 
was  so  employed  on  account  of  that  special  character,  as 
he  is  an  officer  of  the  Court,  he  may  be  made  amenable 
for  his  conduct  as  such  officer.  I  think  that  he  received 
this  money  in  consequence  of  his  being  an  attorney.  The 
preparation  of  the  deeds  was  confided  to  him  because  he 
was  an  attorney,  and  he  received  the  money  because  he 
prepared  the  deeds.  The  present  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 

2  Chit.  Rep.  68. 


Thompson  v.  Vaux  and  Another. 

J:jETERSDORFF  shewed  cause  against  a  rule  nisi  ob-  in  an  appiica- 

tained  by  Bowling,  requiring  the  plaintiff  to  shew  cause  Hver?u?of  «*" 

why  the  warrant  of  attorney  on  the  judgment  and  execu-  warrant  of 

tion,  under  which  the  defendant  was  in  custody,  should  not  affidavits  may  be 


intitled  in  a 
came. 


ees 


Vaox 
and 

Another. 
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be  deliyered  up  to  the  defendant^  on  the  ground  of  its 
having  been  put  in  suit  contrary  to  good  faith*  As  a  pre- 
liminary objection,  Peter sdorff  submitted,  that  the  affi- 
dayit  in  support  of  the  application  was  improperly  in- 
titled.  It  was  intitled  in  a  cause,  whereas  no  cause  was 
in  fact  depending.  The  warrant  of  attorney  could  only 
be  considered  as  a  power  to  the  plaintiff  to  enter  up  judg- 
ment, which  did  not  constitute  a  cause  in  Court. 


DowUng,  in  support  of  the  rule,  contended,  that  the 
fact  of  a  judgment  being  signed,  shewed  that  there  must 
be  a  cause  in  which  the  judgment  was  signed.  Accepting 
such  a  warrant  was  an  admission  on  the  part  of  the 
plaintiff,  that  there  was  a  cause.  In  Manhy  v.  The 
Marquis  of  Bkandford^  a  manuscript  case,  mentioned  in 
a  note  to  Sowerby  v.  Woodroff  (a),  the  Court  observed, 
that  the  warrant  of  attorney  constitutes  a  cause  in  Court 
when  used.  In  Sowerby  v.  Woodroff y  it  was  decided  that^ 
in  entering  up  judgment  on  an  old  warrant  of  attorney, 
the  aflSdavit  may  be  properly  intitled  in  a  cause. 

Williams,  J. — (after  consulting  Mr.  Hill,  the  clerk  of 
the  rules).     I  think  the  affidavit  is  properly  intitled. 

The  rule  was  afterwards  made  absolute  on  the  merits. 

Rule  absolute  (A). 


(a)  ]  B.  &  Aid.  568. 

(6)  SeePerrin  V.  Wt$Uh  N.  &  M„ 
where  it  was  held,  that  a  defen- 
dant, bdng  in  castody  under  dnl 
process  out  of  an  inferior  court, 
is  brought  up  by  habeas  corpus, 


aod  committed  to  the  custody  of 
the  marshal,  affidavits  filed  in  the 
Court  of  K.  B.  to  ground  an  ap- 
pKcation  to  be  discharged  out  of 
custody,  may  be  iatitled  in  the 
cottfe. 
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Kendrick  v.  Davies. 
Cress  WELL  shewed  cause  against  a  rule  nisi,  obtained  ^^:  ^  *?  ~»>- 

•'«  '  iiiU8ioD,thecofU 

by  Sir  W.  FoUeUt  calling  on  the  plaintiff  to  shew  cause  of  an  arbiuation 
why  the  award  m  this  case  should  not  be  set  aside,  on  the  event,  it  is  an 
ground  of  the  arbitrator  haying  exceeded  his  authority  in  ^^JJ,  for",5Jr 
fixing  the  amount  of  costs  to  be  paid  by  the  defendant ;  arbitrator  to  de- 

^  1  termme  their 

and  in  directing  the  payment  of  that  and  another  sum,  as  amount 

a  condition  precedent  to  the  award  of  mutual  releases.        tor  directi  mu- 

tnal  releases  on 
pa]rment  of  a 

Sir  W.  FoUeti  shewed  cause.  •«»»  of  money, 

over  which  he 

Cut.  adv.  vult.      ^  jarfxiiedoD, 

as  well  as  of  a 
sum  over  which 

C0LERIDGE9  J.— This  was  an  application  to  set  aside  ^g'jJ^^JI^s' 
an  award,  on  the  following  grounds,  appearing  on  the  good  as  to  the 
face  of  the  award.  The  instrument  recited  the  existence 
of  disputes  concerning  a  debt  of  4X)L,  claimed  by  Ken- 
drick from  Davies,  and  a  debt  claimed  by  Davies  from 
Kendrick,  and  that  an  action  had  been  commenced  for 
the  recovery  of  the  former  sum ;  that  for  the  ending  all  such 
disputes,  and  settling  the  amount  of  such  demands,  a  re- 
ference of  them  had  been  agreed  on ;  that  the  arbitrator 
was  to  be  at  liberty  to  set  off  one  debt  against  the  other, 
so  as  to  ascertain  the  real  balance ;  and  that  all  costs  and 
charges  already  incurred  in  prosecuting  or  defending  the 
said  suit,  and  of  the  award  and  reference,  should  be  paid 
by  the  party  against  whom  the  decision  should  be.  The 
arbitrator  then  found,  that  at  the  time  of  commencing  the 
action,  and  making  the  reference,  there  was,  and  is,  due 
from  the  defendant  to  the  plaintiff  19/.  0^.  IcL,  and  awarded 
payment  of  that  sum  by  the  defendant,  and  acceptance  of 
it  by  the  plaintiff,  in  full  satisfaction  and  discharge  of  all 
claims  of  the  plaintiff  to  the  time  of  commencing  the  action. 
He  further  awarded,  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  32/.  15#.  Sd.,  being  the  costs  already 
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incurred  by  the  plaintiff  in  prosecuting  the  suit^  and  the 
costs  of,  and  occasioned  to  her  by  the  reference ;  and  that 
he  should  pay  to  himself,  the  arbitrator,  the  sum  of 
lOL  5s.  2d.f  being  the  costs  of  the  award.  And  he  fur- 
ther awarded,  that  after  payment  of  the  said  sums  of  mo- 
ney, each  party  should  execute,  if  required,  to  the  other, 
a  release  of  and  concerning  all  the  matters  so  referred. 

It  was  objected,  that  the  arbitrator  had  exceeded  his 
authority  in  fixing  the  amount  of  the  costs,  and  in  making 
the  payment  of  the  sums  so  paid  a  condition  precedent  to 
the  execution  of  a  release. 

The  provision  in  the  submission  as  to  the  costs  is,  in 
substance,  that  they  shall  abide  the  event  of  the  award :  the 
arbitrator,  therefore,  has  no  direct  power  over  them,  and 
he  has  clearly  exceeded  his  jurisdiction,  in  awarding  that  a 
certain  sum  shall  be  paid  on  that  account.  Two  cases, 
indeed,  were  cited  in  support  of  the  taxation  by  the  arbi- 
trator, Shepherd Y.  Bland  (a),  and  an  Anonymous  Case  (6). 
Neither  of  them,  however,  upon  examination,  appears  to 
apply  to  the  circumstances  of  the  present  case.  In  the  first, 
it  is  not  stated  what  were  the  terms  of  the  reference,  and  for 
all  that  appears,  the  arbitrators  had  full  power  over  the  costs; 
the  second  was  a  motion  to  review  their  taxation,  the  sub- 
ject having  been  expressly  referred  to  them.  But  in  the 
present  case,  the  subject  matter  is  expressly  withdrawn 
from  their  jurisdiction. 

It  was,  however,  insisted  that  they  would  only  have  the 
effect  of  avoiding  the  award  pro  tanto ;  and  that  the  direc- 
tion to  pay  19/.  Os,  Id.  would  still  be  good.  The  general 
rule,  as  to  excess  of  jurisdiction,  was  not  disputed  ;  but  it 
was  said,  that  the  award  of  mutual  release  was  so  insepa- 
rably connected  with  the  vicious  award  as  to  costs^  that 
the  whole  was  bad ;  for  that  the  defendant  was  entitled  to 
such  release,  it  being  the  only  mode  in  which  the  award 
became  final  on  all  the  claims  referred,  and  yet  that  he 

(a)  Cas.  Temp.  Hardw.  63.  {b)  I  Chit.  Rep.  38. 
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was  unable  to  insist  on  such  release,  without  submitting 
to  pay  the  sum  so  improperly  fixed  for  the  costs.  ^ 

It  appeared  to  me  that  there  was  some  weight  in  this  «. 

Davieb 

argument;  but  I  think  that  I  am  bound  by  the  authority 
of  the  case  of  AUchesanv.  Carget/,  which  was  in  error  from 
the  K.  B.9  and  is  to  be  found  in  2  Bing.  199,  and  Millet, 
867.  In  that  case  there  was  an  award  of  mutual  general 
releases  upon  payment  of  certain  specified  sums,  and, 
among  other  things,  of  certain  costs;  it  was  contended, 
that  as  to  these,  the  arbitrators  had  exceeded  their  juris- 
diction, and  it  was  admitted  by  the  Court  that  they  had; 
but  they,  nevertheless,  affirmed  the  judgment  of  the  Court 
below,  and  sustained  the  award  for  the  residue. 

This  case  is,  in  some  respects,  stronger  than  the  present; 
for^  besides  the  distinction  between  a  general  and  such  a 
release  as  is  here  specified,  it  might,  perhaps,  be  success- 
fully contended  here,  that  on  payment  of  the  costs  regularly 
taxed,  with  the  aum  of  191.  Os,  IcI.,  the  defendant  might 
entitle  himself  to  the  release.  At  all  events,  it  is  an  au- 
thority which  I  ought  not  to  question,  and  this  rule  must 
accordingly  be  discharged. 

Rule  discharged. 


JC^^^  A.-^^^.J^V-^^/^ 


Wallace  v.  Brockley. 

xC.  F.  RICHARDS  shewed  cause  against  a  rule  nisi  n  u  a  sufficient 
obtained  by  Peacock  for  setting  aside  a  cognovit,  on  the  f  S^^^Gcn''*^'' 
ground  that  no  attorney  was  present  on  behalf  of  the  de-  H.  x.  2  wul  4, 

r     J      i.       L  •  .    J  1       .         •.72,  if  the 

tendant,  woo  was  in  custody  on  mesne  process,  at  the  tune  attorney  attend- 
of  executing  the  said  instrument.  The  words  of  the  rule  feSd^VJecUres 
of  I  Reg.  Gen.  H.  T.,  2  Will.  4,  s.  72  (a),  were :  "  No  war-  "^^^y  ^^  *»• 
rant  oi«  attorney  to  confess  judgment,  or  cognovit  actio-  tiie  defendant*! 

attorney. 
If  a  defen- 
dant, nvithout  fraud,  represenu  a  person  not  an  attoraey  to  be  one  acting  on  hia  behalf,  he  ia  still 
entitled  to  the  benefit  of  the  rule. 

(fl)  Ante,  Vol.  1,  p.  192. 

▼OI**  V.  Z  Z  D.  P.  C. 
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neiDp  given  by  toy  pertoD  in  custody  of  a  sheriff  or  other 
officer  upon  mesne  process^  shall  be  of  any  foice^  unless 
there  be  present  some  attorney  on  behalf  of  such  person 
in  cuitody,  expressly  named  by  him»  and  attending,  at  his 
request*  to  inforsi  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  executed^  which 
attorney  shall  subscribe  bis  name  as  a  witness  to  the  due 
execution  thereof,  and  declare  hioMelf  to  be  attorney  for 
the  defendant,  and  state  that  he  subscribes  us  such  at- 
torney.'* The  mode  of  witnessing  the  cognovit  waa, 
'*  witness  R.  P.  Gales,  attorney  for  the  above  defendant  m 
custody,  at  his  request.*'  It  was  also  sworn  that  Galea  at 
the  time  verbally  stated  himself  to  have  attested  as  the 
attorney  for  the  defendant.  It  was  moreover  sworn,  in  sup- 
port of  the  rule,  that  Gales  was  not  an  attorney ;  but  it 
was  sworn  in  answer,  that  the  defendant  had  represented 
that  person  as  his  attorney  at  the  time  of  giving  the  cog- 
novit. The  Court  would  not  now  peraut  him  to  take  the 
olgection,  that  the  representation  was  false.  In  Jej^es  v. 
Booth  (a),  the  marginal  note  was,  ^  If  a  defendant  in  cat> 
tody,  being  about  to  execute  a  warrant  of  attorney  to  con- 
fess judgment,  is  informed  that  it  must  be  done  in  the  pre- 
sence of  an  attorney  on  his  part,  and  thereupon  produces 
a  person  as  such, '  in  whose  presence  he  executes  the  war- 
rant of  attorney,  the  Court  will  not  set  aside  the  proceedings 
thereon,  because  the  person  so  produced  by  the  defend- 
ant was  not  an  attorney.** 


CoLBftiDOE,  J.— I  do  not  agree,  that  if  a  man  innooentljr 
represented  a  person  as  his  attorney,  who  was  not  one, 
but  whom  he  believed  to  be  one,  that  that  wouM  take  the 
case  out  of  the  operation  of  the  rule.  In  the  case  cited, 
the  judgment  of  the  Court  proceeded  on  the  assumptieo, 

(a)  1  B.  &  p.  97. 
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that  tbe  represenlation  by  the  defendant  was  fraudulent  (        1887^ 
for  Eyr9,  C.  J«,  observedi  in  the  conclusion  of  his  judg**     waw-acb 
menti  *^  the  present  application  is  founded  on  an  attempt  «• 

to  cheat  the  plaintiff."  In  the  present  case  tbe  attestation 
is  not  witnessed  by  Gales  '^  as**  the  attorney  of  the  defen- 
dant, although  he  states  himself  to  be  the  attorney  of  the 
defendant. 

R*  V.  Richards. — ^The  contest  on  the  present  motion 
therefore  is,  whether  the  omission  of  the  word  ''as"  is  such 
an  omission  as  renders  the  attestation  insufficient  accord- 
ing  to  the  rule.  The  mere  omission  of  that  word  in  the 
attestation  could  not  be  sufficient,  within  tbe  spirit  of  the 
rule,  to  render  void  the  cognovit  given  by  tbe  defen* 
dant. 

Peacock,  in  support  of  the  rule,  contended  that  the  at- 
testation was  insufficient,  according  to  1  Reg.  Gen.  H.  T. 
8«  7^  It  might  be  possible  that  Gales  had  acted  as  the 
attorney  for  thedefendant  on  other  occasions,  but  not  on  tbe 
particular  one  in  question.  The  words  of  the  rule  required 
that  the  attestation  should  be  in  a  particular  form,  and  in 
favour  of  liberty  the  Court  would  require  that  form  to  be 
strictly  pursued.  In  Fisher  v«  Nicholas  (a),  Mr.  Baron 
Bayley  said,  in  speaking  of  the  present  rule, ''  The  Court 
ought  to  act  on  the  obvious  construction  of  the  rule,  with- 
out considering  whether  what  is  done  is  equivalent." 

GoLKRiDOB,  J.— There^  it  seems  to  have  been  held,  that 
the  declaration  of  tbe  attorney,  attesting  as  attorney,  ought 
to  be  in  writing ;  but  it  has  been  since  determined,  by  the 
full  Court  of  Exchequer,  in  Wilson  v.  Price  (6),  that  it  is 
a  sufficient  compliance  with  the  rule,  if  the  attorney  who 
is  called  in  by  a  defendant  in  custody  to  witness  a  cogno- 

(a)  Ante,  Vol.  %  p.  351.  {h)  Ante,  VoL  4,  p.  213. 
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▼It,  makes  the  declaration  required  by  the  rule  vivft  voce. 
Wallace      ^  think,  therefore,  that  as  that  was  a  decision  of  the  full 
«•  Court  of  Exchequer,  I  am  bound  by  it  (a).     The  attesta- 

tion, on  the  face  of  it,  therefore,  I  think,  is  sufficient. 

Peacock^   in  reference  to  the  second  objection,   that 
Gales  was  not  an  attorney,  admitted,  that  if  the  defendant 
had  knowingly  represented  Gales  to  be  an  attorney,  he 
would  not  be  entitled  to  the  protection  of  the  rule;  but  if 
he  was  not  aware  of  the  fact,  and  bonfi  fide  represented 
him  to  be  an  attorney,  although  he  was  not  one,  since  the 
rule  intended  that  he  should  have  the  protection  and  as- 
sistance which  the  presence  of  an  attorney  gave,  the  cog- 
novit must  be  considered  as  void.     In  Walker  v.  Gardner 
and  Others  (6),  the  defendant  had  acquiesced  in  the  at-* 
tendance  of  an  attorney  to  whom  he  was  not  known,  an4 
for  whom  he  had  not  sent.   There,  the  Court  held,  that  the 
old  rule  of  the  4  Geo.  S,  which  was  in  language  the  same 
as  the  present,  had  not  been  properly  obeyed,  and  accord- 
ingly set  aside  the  warrant  of  attorney,  which  the  defend- 
ant under  those  circumstances  had  given.    There  TauM" 
ton,  J.,  who  concurred  in  the  opinion  of  the  Court,  re- 
marked with  approbation  on  the  words  of  Lord  Kenyan^ 
in  the  case  of  Huison  v.  Hutson  (e),  where  his  Lordship 
said,  **  There  is  great  weight  in  the  observation  made  by 
the  counsel  in  support  of  the  rule,  that  the  defendant^ 
under  the  pressure  of  an  arrest,  ought  to  be  considered 
as  incapable  of  waiving  the  benefit  of  the  rule,  and  that 
at  all  events,  and  in  all  cases,  he  should  be  protected  by 
the  advice  of  an  attorney,  expressly  attending  for  him." 
It  was  clear,  from  the  affidavits  in  the  present  case,  that 
the  defendant  was  unaware  that  Gales  was  not  an  attor- 
ney.   The  Court  would,  under  these  circumstances^  as  the 

(a)  See  Robinson  v.  Broohbank,         (6)  4  B.  &  Ad.  371* 
ante,  Vol.  4,  p.  2 1 3.  (0  7  T.  R.  7. 
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provisions  of  the  rule  had  not  been  complied  witb«  inter-        1837* 
fere  by  setting  aside  this  cognovit. 


C0LERIDGB9  J. — It  has  been  decided,  and  is  so  laid 
down  in  Mr.  Tidd*s  last  work  (a),  that  where  the  attorney 
had  not  taken  out  his  certificate,  the  case  was  within  the 
rule.  In  the  present  case  the  defendant  was  ignorant  that 
Gales  was  not  an  attorney,  although  he  espressly  repre- 
sented him  as  an  attorney.  But  if  he  thought  he  was  one, 
and  was  guilty  of  no  fraud  in  his  representation,  I  think 
he  is  entitled  to  the  protection  of  this  rule,  which  was  in- 
tendcJ  for  the  benefit  of  those  persons  who  are  under 
some  degree  of  pressure*  I  am  of  opinion,  therefore,  that 
the  present  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  New  Practice,  pp.  279,  280. 


Wallacb 

«. 
Brooklet. 


France  r.  Clarkson. 
jUUMFREY  shewed  cause  against  a  rule  nisi  obtained  1  Reg.  Gen. 

H  T  2  Will  4 

by  Valentine  Lee,  for  setting  aside  the  cognovit  in  this  8.72,  as  to  the' 
case,  on  the  ground  that,  at  the  time  it  was  executed,  the  JJI^i^^fthe 
defendant  had  not  the  assistance  of  an  attorney  attending  execution  of 

cosnovits  by 

on  his  behalf,  contrary  to  1  Reg.  Gen.  H.  T.  2  Will.  4,  priaonen,  doea 
S.7S.    It  was  an  action  on  a  judgment,  and  the  defendant  defendaiits^n 
bad  been  arrested  on  a  writ  of  ca.  sa.    A  writ  of  summons  <^»»tody  on  final 

«  process,  and 

had  also  been  issued  upon  the  judgment.     While  in  exe*  the  fact  of  a 

,         ,  1  •  .  rrii       summons  haying 

cution,  under  the  ca.  sa.,  the  cognovit  was  given.  Ine  issued  on  the 
defendant  was  in  custody  at  that  time  on  final  process,  and  j^i^^Jf 
the  rule  in  question  only  applied  to  mesne  process.  The 
express  words  of  the  rule  limited  its  operation  to  *'  any 
person  in  custody  of  a  sheriff  or  other  officer  upon  mesne 
process."  The  present  rule  ought,  therefore,  to  be  dis- 
charged. 


TOO 
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Valentine  Lee,  in  support  of  the  rufey  contended  thttt,  as 
the  pkintiff  had  sued  out  a  writ  of  summons  on  the  judg- 
ment, and  was  thus  taking  two  remedies  in  respect  of  one 
claim^  the  Court  would  not  uphold  his  proceedings  (a). 

CoLBRinciB,  J.-*-*It  is  quite  dear  that  the  role  is  qvs^ 
tion  only  applies  to  persons  in  custody  on  mesne  process, 
and  not  to  persona  in  custody  oo  final  process.  The  fact 
of  the  writ  of  summons  having  been  sued  out  on  the  judg* 
ment  makes  no  difference.  The  present  nde  must  there- 
fore be  discharged,  and  with  costs. 

Rule  discharged,  with  costs, 
(a)  Sec  43  Geo.  3,  c«45,  8.4,  •«  to  cottt  in  actions  on  judgments. 


Proceedingi  in 
sci.  fiu  on  a 
Judgment  are 
within  lRe0. 
Qcn.  H.  T.  4 
WUL  4  (plead- 
ing rulet),  and 
eonstquentlj 
mail  be  endiled 
of  a  day  cert«ini 
instead  of  a 
term. 


Collins  e.  Bbaumont. 

JaLUAfFREY  nhe^red  cause  against  a  rule  nisi  obtained 
by  Manself  calling  on  the  defendant  to  shew  cause  why 
the  plaintiff  should  not  be  at  liberty  to  sign  judgment  for 
want  of  a  plea,  on  the  ground,  firsti  that  the  demurrer  to 
the  replication  was  not  in  conformity  with  the  terms  of  Mr. 
Justice  PattesofCs  order  made  in  this  case ;  and  secondly, 
that  it  was  frivolous.  The  defendant  was  placed,  by  the 
order  of  the  learned  Judge,  under  the  terms  of  pleading 
.issuably,  rejoining  gratis,  and  taking  short  notice  of  triaL 
It  was  an  action  of  sci«  fa.,  and  the  defendant  demurred  to 
the  replication,  on  the  ground  that  the  plaintiff,  in  that 
pleading,  had  adopted  the  form  directed  by  the  new  rules 
of  pleading  as  to  the  title  of  the  replication  (a),  instead  of 
the  old  form,  as  it  was  said  that  proceedings  in  a  sci.  ftu 
on  a  judgment  did  not  come  within  those  rules.     The 


(a)  Ante,  Vol.  2,  p.  313. 
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plication  was  intitled  of  a  particular  day^  instead  of  a  term.  18^* 
Htmfrey  now  contended^  Ihat  proceediiigs  in  sci.  fa*  could  collu 
not  be  considered  as  coming  within  tbe  meaning  of  the  «• 

new  rules  any  more  than  ejectment  or  real  actions.  The 
demurrery  therefore,  on  this  ground  could  not  be  consi- 
dered as  frivolous. 

Man$0l,  in  support  of  the  rule>  contended  that  the  new 
rules  of  pleading  must  be  considered  as  applying  to  pro- 
ceedings in  sci*  fa*  on  judgments.  Such  proceedings  were 
only  in  furtherance  of  the  judgment^  and  therefore  came 
within  tbe  scope  and  intention  of  them.  However  that 
might  bCt  the  defendant  bad  placed  himself  in  a  position, 
which  had  estopped  him  from  taking  the  objection,  for  in 
the  demurrer  to  the  replication,  he  had  intitled  his  plead- 
ing pursuant  to  the  directions  of  the  new  rules.  The 
defendant,  therefore,  had  by  this  means  treated  the  pro- 
ceeding ai  within  the  new  ruks.  Tbe  demufrer  conse- 
quently must  be  considered  as  frivolous* 

Co^BEii]i6B|i  J.-^I  think  the  present  rule  must  be  made 
absolute.  On  the  question,  whether  proceedings  in  8ci« 
fa.  are  or  are  not  within  the  new  pleading  rules ;  I  think 
they  are,  and  have  been  so  treated  by  the  parties  all 
through  the  proceedings.  The  action  of  ejectment  could 
not  have  been  intended  to  come  within  those  rales,  it  de« 
pending  on  a  fiction,  and  being  tbe  creature  of  the  Court 
As  to  real  actions,  they  cannot  be  considered  as  coming 
within  the  scope  of  the  rules^  for  they  are  not  actions  over 
which  the  Courts  have  concurrent  jurisdiction.  Proceed* 
ings  in  sri.  fa.,  when  they  are  used  merely  to  enfiirce  a 
judgment  between  the  same  parties,  may  be  treated  as  a 
continuation  of  the  original  action.  The  present  rule 
must  therefore  be  made  absolute  for  setting  aside  the 
demurrer,  the  defendant  having  liberty  to  amend. 

Rule  accordingly. 


702 
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If,  in  a  joint 
affidavit,  the 
addition  of  one 
deponent  is 
defective,  the 
statement  made 
by  the  other 
in  the  affidavit 
may,  notirith- 
standing,  be 
read. 


CASES  IN  THE  PRACTICE  COURT,  K.  B. 

Ex  parte  Edmonds. 

rV.  H.  WATSON  shevred  cause  against  a  rule  nisi  ob- 
tained by  Chilton.  He  took  a  preliminary  objection  to  tbe 
affidavit,  on  which  the  rule  was  obtained,  on  tbe  ground  of 
a  defect  in  the  addition  of  one  of  the  deponents  making 
the  affidavit.  It  was  a  joint  affidavit  by  two  persons,  and 
the  addition  to  one  was  defective.  This,  he  submitted, 
prevented  the  affid^lvit  from  being  read  by  whichsoever  of 
the  deponents  the  statements  contained  in  it  might  be 
made.  He  cited  Rex  v.  The  Justices  of  the  County  of 
Caernarvon  (a),  in  the  marginal  note  to  which  it  was 
stated  that  *'  where,  in  an  affidavit  to  found  a  motion,  the 
addition  of  a  deponent  is  omitted,  the  Court  will  not  in- 
quire whether  the  facts  sworn  to  by  a  co-deponent  are 
sufficient  to  support  the  application." 

Chilton  supported  the  rule,  and  contended  that  the  merp 
fact  of  the  addition  of  one  deponent  being  defective  could 
not  vitiate  that  part  of  the  affidavit  made  by  the  other  de- 
ponent. It  was  the  constant  practice  of  the  Court  to  re- 
ceive such  affidavits,  and  allow  the  parties  to  make  use  of 
them. 

Coleridge,  J. — Although  the  addition  to  one  of  tbe 
deponents  is  defective,  that  part  of  the  affidavit  which  is 
made  by  the  other  deponent  is  correct.  With  respect  to 
the  case  of  Rex  v.  The  Justices  of  the  County  of  Caer^ 
narvon,  the  decision  of  the  Court  must  have  proceeded  on 
the  peculiar  circumstances  disclosed  in  it.  I  think  the 
affidavit  may  be  read,  with  the  limitation  I  have  men- 
tioned. 

Cause  was  afterwards  shewn  on  the  merits,  and  the  rule 

was  made  absolute. 

Rule  absolute. 

(a)  5  N.  &  M.  364. 
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Ex  parte  Cooper. 

fr  •  ALEXANDER^  on  the  3nd  June,  applied  for  an  Where  the 
order  to  be  directed  to  the  examiners  of  attorniesi  requir-  cicrk  «pired  on 
ing  them  to  receive  the  articles  of  clerkship  of  Mr.  Cooper.  •*»«  ^f*  J."n«» 

.  ,      ,  "^     '  and  the  time  at 

and  to  examine  him  in  the  present  term  for  the  purpose  of  which  they  onght 
his  admission*    By  one  of  the  rules  which  jhe  examiners  deposited  at 
had  laid  down  (a),  it  was  required,  that  the  articles  of  clerk-  in^JjjJi^^^^^^ 
ship,  and  answers  to  questions  touching  the  due  service  ^*^  Society, 

ii  /»  1.  i,.i  .         pursuant  to  the 

and  conduct  of  persons  applymg  to  .be  admitted  attornies,  rules  of  e.  T., 

are  to  be  left  with  the  Secretary  of  the  Incorporated  Law  ended  on  the 

Society  at  the  Hall  in  Chancery  Lane^  on  or  before  the  Jfe'd^^Jf  «-* 

30th  May.     In  the  present  case,  Mr.  Cooper's  articles  did  amination  was 

not  expire  until  the  Ist  June ;  that  was  the  reason  for  the  the  Court,  on 

articles  not  being  deposited^  and  moreover  it  was  impossi-  ^Jdiwd  the"*' 

ble  for  the  gentleman  to  whom  Mr.  Cooper  had  been  arti-  articles  to  be 

,  received. 

cled  to  certify  the  due  service  of  the  clerk  with  him  before 
that  day.  The  examiners  had,  however,  refused  to  receive 
the  articles,  although  the  examination  day.  was  not  until 
the  5th  of  the  month.  Under  these  circumstances,  it  was 
hoped,  that  the  Court  would  make  an  order  compelling  the 
examiners  to  receive  the  articles  and  certificate  now. 

Cur.  adv.  vult. 

Coleridge,  J.,  (after  consulting  Master  Le  Blanc). — I 
think^  under  the  special  circumstances  in  this  case,  the 
order  prayed  may  issue. 


Order  granted. 


(a)  Ante,  p.  6. 
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Dbbney  9.  CoRBBTT  aiid  Another. 
Whm «  ^     JPeTERSDORFF shewed  cause  Maiiist  a  rule  ofcUuned 

treu  is  HUM       •      «.-. 

qndtr  ^M         by  Hogging,  calling  on  the  plaintiff  to  shew  cause  why  tlie 

u^i  iiciJI  Md^  Master  should  not  review  his  taxation  oP  the  defendants* 

Sll^^jfy^^  y>  costs.     It  was  an  action  of  trespass,  for  an  alleged  distress 

tobe8i«a«ttB*  for  142.  18*.  4d.  in  respect  of  paving  rates,  made  by  the 

the  pbOntur  di9-  defendant  Corbett  as  collector,  and  the  other  defendmit  as 

^^S^J^f^tigl^    broker,  under  a  public  local  act  of  the  50  Geo.  8,  c  clxx., 

JjlJ'JjPJ*^      intituled  "  An  Act  for  paving  and  otherwise  improving 

the  nOitakf  M    certain  streets,  and  other  public  passages  and  places, 

tO'ihe  let  wiUhi* 

liiiog  the  di#«    which  are  or  shall  be  made  upon  a  certain  piece  of  ground 

inter£fwi£  belonging  to  Thomas  Harrison,  Esq.,  situate  in  the  parish 
the  4e£mdMe«  ©f  St.  Panoras,  in  the  county  of  Middlesex  f  and  also 
eoeti  under  th«i  Under  the  07  Geo.  8,  c.  S9,  commonly  called  the  Metro- 
£imtinttMi«t  P^^*^**  Paving  Act ;  which  sum  the  plaintiff  pdd  without 
*i^^^^'  protest  immediately  after  the  distress.  The  declaration 
haTe  adopted  «  was  in  the  Common  form,  without  describing  the  deftndants 
not  contempiat-  A*  acting  under  any  statute.  Plea,  Not  guilty,  by  both  do- 
tecdngactf*"    fe»*^*"^«  jointly.    The  question  was,  whether,  with  refer* 

enoe  to  the  contents  of  the  notice  of  distress,  the  period  at 
which  the  action  was  commenced,  as  regards  the  linsitatioB 
of  time,  &c.,  by  the  above  statutes,  and  the  form  of  the 
pleadings,  the  plaintiff,  who  had  discontinued  his  action  in 
the  usual  manner,  should  pay  treble  or  only  single  costs. 
At  the  taxation  before  Master  Goodrich,  the  defendants' 
attorney  claimed  treble  costs,  pursuant  to  the  64th  section 
of  the  first-mentioned  statute  (50  Geo.  8,  c.  clxx.),  on  the 
general  ground  of  his  clients  having  been  sued  in  respect 
of  something  done  under  that  act  The  words  of  the  sec* 
tion  referred  to  were, ''  And  be  it  further  enacted,  that  no 
suit  or  action  shall  be  commenced  against  any  person  or 
persons  for  anything  to  be  done  in  pursuance  of  this  act, 
until  twenty-one  days'  notice  thereof  shall  be  given  to  the 
clerk  to  the  said  commissioners,  or  after  such  sufficient 
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•atufiietion  ot  tender  thereof  hath  been  made  to  the  partj        1937* 
or  parties  aggrieved^  or  after  three  calendar  montha  next 
after  the  fact  eon»itted,  and  everj  such  aetion  or  luit  •- 

diaU  be  brought  and  tried  in  the  county  of  MiddloseX|  «nd 
and  not  elsewhere ;  and  the  defendant  or  defendanta  in 
every  such  action  or  suit  shall  and  may  plead  the  general 
iasae»  and  give  this  aet  and  the  special  matter  in  eridenee, 
at  any  trial  to  be  had  thereupon,  and  that  the  sams  was 
done  in  pursuance  and  by  the  authority  of  this  act ;  and  if 
tbe  same  shall  appear  to  be  so  done,  and  if  such  action  or 
suit  shall  be  brought  before  twenty«>one'days*  notice  thereof 
shall  be  giren  as  aforesaid,  or  after  sufficient  satisfaction 
made  or  tendered  as  aforesaid^  or  after  the  time  herein- 
before limited  for  bringing  the  same,  or  shall  be  brought 
in  any  other  county  or  place  as  aforesaid,  then  the  jury 
shall  find  a  verdict  for  the  defendant  or  defendants ;  and 
upon  sneh  verdict,  or  if  the  plaintiff  or  plaintiffs  shall  be<- 
come  mmsuit,  or  discontinue  his,  her,  or  their  action  or 
auit  after  the  defendant  or  defendants  shall  have  appearedt 
or  if  upon  demurrer  judgment  shall  be  given  against  tbe 
plaintiff  or  plaintiffs,  then  the  defendant  or  defendanta 
shall  recover  treble  costs,  and  have  such  remedy  for  the 
same  aa  any  defendant  or  defendants  hath  or  have  for 
costs  of  suit  in  any  other  cases  by  law.**  The  plaintiff'a 
attorney  objected,  first,  that  the  notice  of  distress  served 
on  his  client,  which  he  produced,  stated  the  distress  to 
have  been  made,  not  under  the  above  statute,  the  GO  Geo- 
$,  c.  clxXy  but  under  another  of  the  48  Geo.  3,  relating  to 
adjoiningf  but  totally  different,  property,  belonging  to  the 
Skinners*  Company*  Secondly,  that  no  notice  of  aotion 
was  given  to  the  clerk  to  tbe  commissioners,  and  that  the 
action  was  not  commenced  within  tbe  time  limited,  either  by 
tbe  above  clause  or  by  the  Metropolitan  Paving  Act  above 
referred  to«  Thirdly,  that  there  was  nothing  on  the  face 
of  the  pleadings  to  shew  that  tbe  action  was  brought 
against  tbe  defendants  for  any  thing  done  in  pursufince  of 


706 


CASES  IM  THE  PRACTICE  COURT,  K.  B. 


CORBETT 

and 
.Another* 


any  act  of  parliament  whatsoever.  For  the  purpose  of 
raising  the  question.  Master  Goodrich  proceeded  to  allow 
single  costis  only.  The  50  Geo.  S,  directed  the  rate  to  be 
paid  by  the  occupier  of  the  premises,  so  that  the  plaintiff, 
who  is  the  owner,  would  not  have  been  liable  under  that 
act  alone.  But  by  the  other  act  (57  Geo.  3)  all  streets, 
&c.  within  the  parish  of  St«  Pancras  are  brought  within 
the  provisions  of  that  act  (s.  1) ;  except  the  estates  of 
the  Marquis  of  Camden  and  Lord  Somers  (s.  139).  Pav- 
ing acts  (local)  are  not  repealed,  but  commissioners 
appointed  therein  lo  retain  their  authority,  and  to  act 
either  under  such  local  acts  or  under  that  act  (s.  1S8). 
Where  annual  value  of  tenements  should  not  exceed  SO/., 
owners  to  be  deemed  the  occupiers,  and  to  be  rated  and 
assessed  accordingly  (s.  33).  Persons  rated  by  this  or 
any  local  act,  refusing  or  neglecting  to  pay,  to  be  sum- 
moned before  a  justice,  and  in  case  of  default,  such 
justice  to  issue  a  warrant  of  distress  to  the  collector,  &c. 
of  the  district,  and  if  arrears  and  expenses  be  not  paid 
within  five  days,  goods  to  be  sold  (s.  85).  But  no  notice 
of  distress  is  directed  where  a  distress  is  authorized  by 
any  local  act :  constable,  &c.  to  assist  the  collector  in  exe- 
cuting the  distress  pursuant  to  magistrate's  warrant  (a.  36). 
Form  of  warrant  of  distress  given  (s.  37).  No  form  of  the 
warrant  to  distrain  is  prescribed  by  the  above  local  act, 
(50  Geo.  3),  but  the  warrant  in  the  present  case  was  in 
accordance  with  the  form  contained  in  the  other  act,  and 
the  same  was  directed  to  the  defendant  Corbett  as  the 
collector  of  the  paving  and  other  rates  for  the  Harrison 
estate.  With  respect  to  the  mistake  in  the  notice  of  dis- 
tress, it  appeared  that  the  defendant  Corbett  (who  died 
after  issue  joined),  was  collector  to  the  Skinners'  estate 
also,  and  that  in  the  hurry  of  the  moment  he  filled  up  the 
wrong  printed  form.  But  the  sum  distrained  for  was 
rightly  stated.  With  regard  to  the  pleadings  not  shewing 
that  the  defendants  were  sued  in  respect  of  any  thing 
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clone  under  either  of  the  aboYe  acts^  the  fact  of  their  hav- 
ing been  so  sued  was  before  the  Court  on  a  positive  affi- 
davit made  in  support  of  the  rule.  There  were  several 
authorities  to  shew  that^  after  a  rule  to  discontinuCi  the 
Court,  on  proof  of  the  party's  right,  has  ordered  double 
and  treble  costs  to  be  taxed,  as  the  particular  case  might  re- 
quire. In  the  present  instance,  the  plaintiff,  as  above  stated, 
was  made  liable  to  treble  costs,  after  verdict,  nonsuit,  or 
discontinuance.  Should  any  thing  turn  upon  the  mistake 
in  the  notice  of  distress,  the  50  Geo.  S  contains  the  fol- 
lowing clause:  ^'And  be  it  further  enacted,  that  where  any 
distress  shall  be  made  for  money  to  be  levied  by  virtue  of 
this  act,  the  distress  itself  shall  not  be  declared  unlawful, 
nor  the  party  or  parties  making  the  same  be  deemed  a 
trespasser  or  trespassers,  on  account  of  any  defect  or  want 
of  form  in  any  proceedings  relating  thereto,  nor  shall  the 
party  or  parties  distraining  be  deemed  a  trespasser  or 
trespassers  ab  initio,  on  account  of  any  irregularity  which 
shall  afterwards  be  done  by  the  party  or  parties  distraining, 
but  the  person  or  persons  aggrieved  by  such  irregularity 
may  recover  full  satisfaction  for  the  special  damage  only  in 
an  action  upon  the  case."  The  defendants*  attorney  gave 
a  receipt  for  the  single  costs  as  taxed,  but  without  preju- 
dice to  the  present  application  for  a  review. 


1837. 

Debmet 

V. 
CORBBTT 

and 
Another. 


Petersdorff  novf  contended,  that  after  giving  a  notice  of 
distress  under  one  statute,  they  could  not  avail  themselves 
of  the  other.  By  giving  such  an  informal  notice  the 
plaintiff  had  been  deceived,  and  induced  to.  bring  his  ac- 
tion, he  being  quite  unaware  that  the  defendants  had  such 
a  protection  as  the  one  given  by  the  other  statute.  Again 
it  was  to  be  observed,  that  the  defendants  were  only  to 
have  this  protection  in  an  action  **  upon  the  case ;  ** 
whereas  the  present  action  was  trespass. 


Hoggins,  in  support  of  the  rule,  contended,  that  it  did 
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1^7*  not  appear  from  the  aflidavits,  that  the  Mistake  in  the 
notice  of  diUrest  bad  led  to  thitf  action,  and  therefore  it 
would  not  be  preBiuned  that  such  mistake  was  the  reason 
for  bringing  it.  It  was  clear  that  this  action  was  brought 
against  the  defendants  for  something  done  in  pursuance 
of  the  act  of  tbe  50  Greo.  S,  and  that  act  proyided  that  in 
such  a  case;,  if  die  plaintiff  discontinuedf  the  defendants 
were  entitled  to  treble  costs.  Tbe  mere  mistake  in  stating 
the  particular  act|  under  which  the  distress  was  madot 
could  not  deprive  the  defendants  of  the  protection  wUdi 
the  50  Geob  S  threw  around  them.  As  to  the  argument, 
that  the  defendants  were  not  entitled  to  treble  costs, 
because  the  action  was  trespass  instead  of  case,  it  eoold 
not  be  contended  with  success,  that  a  plaintiff  might  de- 
prive a  defendant  of  his  right  by  bringing  his  action  in  a 
form  different  firom  that  which  the  act  of  Parliament 
autbomed.    He  cited  Finlay  v.  Seaion  (a). 

Cur.  adv.  Yult 

Willi AJii^  J.,  afterwards  gave  judgment. — ^This  was  an 
application  calling  on  the  plaintiff  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  he  having  allowed 
the  defendant  single  costs  only ;  and  the  question  was, 
whether  under  the  circumstances  he  should  not  have 
allowed  treble  costs,  according  to  the  provisions  of  the 
statute  50  Geo.  3,  c  clxx.  s.  65.  By  that  section  it  is 
provided,  that  if  the  plaintiff  in  any  action  against  any 
person  for  any  thing  done  under  or  by  virtue  of  that  act 
ibould  become  nonsuit,  or  discontinue  his  suit,  &c,  he 
should  pay  treble  costs  to  die  defendant ;  and  the  ques- 
tion is,  whether,  under  that  section,  treble  costs  ought  to 
be  allowed,  or  single  costs  only?    Tbe  question  arose 

thus:  a  distress  was  made  on  tbe  plaintiff  for  arrears  of 

»* 

(a)  1  TMUit.S10. 
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rates,  and  it  wai  described  in  the  notice  of  distreBs  served  1837. 
in  the  following  terms : — **  Take  notice*  that  by  Turtue  of 
a  warrant  to  aie  directed^  I  hate  distrained  the  goods  and 
chattels  in  the  annexed  schedule  specified  for  the  sum  of 
14/«  IS^^idL,"  (this  s«tt  was  [properly  described),  "  for  so 
mudi  rate  for  paving  duty  made  under  the  statute  48  G^. 
S,  mtituled  An  act,  &a  due  at  Lady-day,  1883."  Now  tbb 
was  a  misrecital  and  a  misdescription  of  the  act,  for  the 
48  Oeo.  S  was  a  different  act  from  that  on  which  the  pro- 
ceeding was  really  had,  and  on  which  the  parties  acted, 
that  is,  50  Geo.  3,  c*  clxau  I  have  observed  that  the 
precise  amomit  was  truly  stated,  the  reason  of  the  dbtress 
was  also,  and  there  was  only  a  misrecital  and  misdescrip- 
tion of  the  act ;  and  the  queition  mainly  is,  whether  thu 
mistake  in  the  recital  of  the  act  under  which  the  parties 
undertook  to  aet,  will  preclude  me  from  taking  notice  that 
they  were  really  acting  under  the  50  Geo.  3,  c  clscx.  It 
appears  by  the  affidavits^  that  the  counsel  who  advised 
the  plaintiff  did  not  think  so;  for  they  thought,  that  if  a 
party  making  a  distress  had  good  and  tenable  grounds  for 
doing  so,  be  might  avail  himself  of  it.  If  they  had  not 
thought  so,  they  would  not  have  recommended  the  plain- 
tiffs  to  discontinue  this  action.  This  is  an  old  principle,  and 
the  Court  recognised  it  in  the  case  of  the  Governor  of  the 
Poor  of  Bristol  v.  Wait  (a),  and  I  am  therefore  not  pre- 
cluded from  looking  at  the  real  acts  of  the  parties.  Then, 
if  that  was  so,  I  am  satisfied  that  these  defendants  were  act- 
ing under  the  statute  of  50  Geo.  3,  c  clxx. ;  and  that  th^ 
had  an  undoubted  authority  so  to  act.  But  it  is  next  said, 
that  under  the  64th  section  of  that  act,  where  any  distress 
is  improperly  or  informally  made  under  that  act,  the  per- 
sons making  it  are  not  to  be  considered  as  trespassers  ab 
initio^  but  that  the  persons  aggrieved  are  to  recover  full 
satisfactinn  in  an  action  on  the  ease.    Now  it  is  contended, 

(a)  lAdoLfrElL264. 
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that  as  this  is  an  action  of  trespass  in  its  form,  it  is  impos- 
sible  on  the  present  occasion  for  the  defendants  to  say  that 
they  were  acting  under  50  Geo.  3,  as  an  action  of  trespass 
could  not  be  maintained.  I  cajmot,  however,  assent  to 
that  argument.  Because  the  plaintiff  is  mistaken  in  his 
course  of  proceeding,  that  is  not  Ifo  prevent  the  defendant 
from  saying  he  was  acting  under  the  statute.  It  cannot 
have  the  e£Pect  of  rendering  his  past'  acts  unwarranted. 
Suppose  the  plaintifiP  had  brought  an  action  of  debt  on 
some  supposed  penalty,  which  is  not  in  fact  given  by  the 
statute ;  if  the  defendants  had  really  been  acting  under 
the  statute,  would  that  form  of  action  extinguish  their 
rights?  So,  here,  the  plaintiff  brings  an  action  of  trespass, 
instead  of  case :  that  is  his  own  blunder,  but  it  cannot 
affect  the  rights  of  other  parties.  For  these  reasons,  I 
think  the  Master,  when  he  allowed  the  single  costs  only, 
(which  he  did  in  order  to  bring  the  question  before  the 
Court),  was  incorrect,  and  that,  therefore,  the  rule  must  be 
made  absolute. 

Rule  absolute. 


An  affidavit  of 
debt,  tuting 
the  defendant 
to  be  indebted 
to  the  deponent 
*'  on  an  accoant 
•tated  between 
them,"  is  insuf- 
ficient. 


Hooper  v.  Vestris. 

rV.  H.  WATSON  shewed  cause  against  a  rule  nisi 
obtained  by  Archbold,  calling  on  the  plaintiff  to  shew 
cause  why  the  bail  bond  in  this  case  should  not  be  deli- 
vered  up  to  be  cancelled,  on  the  ground  of  a  defect  in  the 
affidavit  of  debt.  The  affidavit  stated  that  the  defendant 
was  indebted  to  the  plaintiff  **  for  money  found  to  be  due 
to  this  deponent  by  the  said  Eliza  Lucy  Vestris  on  an 
account  stated  between  them."  The  objection  was,  that 
the  affidavit  ought  to  have  alleged  **  an  account  stated  and 
settled  by  and  betjpreen  them,*'  or  **  stated  by  them.'*  It 
was  submitted,  however,  that  the  allegation  in  the  affidavit 
of  debt  was  sufficient.     In  the  forms  of  declarations  given 
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by  the  Judges  in  the  rules  of  Trin.  Term,  1  Will.  4,  the  1S37. 

words  were  *'on  an  account  then  and  there  stated  before  hoopbr 

them  (ay*    If  the  allegation  were  changed  for  the  lUg-  *• 
gested  one»  no  greater  certainty  would  be  attained. 

ArcAboldf  in  support  of  the  rule,  contended  that  all 
the  statements  made  in  this  aflSdavit  might  be  true,  and  yet 
not  a  farthing  be  due  from  the  defendant  to  the  plaintiff. 
Where  there  was  so  much  uncertainty  in  the  mode  of 
alleging  the  existence  of  the  debt,  the  Court  would  not 
think  the  defendant  ought  to  be  held  to  bail. 

Coleridge,  J. — I  think  the  test  which  is  suggested  in 
support  of  the  rule  is  a  good  one  for  the  purpose  of  try* 
ing  the  sufficiency  of  this  affidavit.  It  is  consistent  with 
the  statements  contained  in  it,  that  no  debt  is  really  due 
from  the  defendant  to  the  plaintiffi  I  think,  therefore, 
that  the  affidavit  is  bad.  The  rule  must,  therefore,  be 
absolute  (or  delivering  up  the  bail-bond  to  be  cancelled. 

Rule  absolute  (6). 

W.  H.  Waistm  afterwards  applied  for  leave  to  arrest 
the  defendant  a  second  time  for  the  same  debt,  but  which 
was  refused. 

(c)  Ante,  Vol.  1,  p.  113.       (6)  See  l)fkr  ▼.  Campbell,  aate,  j^.632. 


Lewis  v.  Grimstone. 

JikOGGINS  shewed  cause  against  a  rule  obtained  by  After  notice  of 

J.  W.  Smith,  for  setting  aside  the  service  of  the  writ,  or  I^J|[,*to"il'i^e 
for  staying  proceedings  against  the  bail,  on  payment  of  ^  ^^  <>"  ^^ 

the  costs  of  the  wnt.    The  capias  had  been  returnable  it  may  hiTe 

in  the  original  action  on  the  22nd  May.    The  sheriflF  re-  J"l'^*toX 

turned  non  est  inventus  on  that  day.    The  plaintiff  took  ^^^^^5*!!^^ 

VOL.  y.  AAA 
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1837.        kn  assignment  of  the  bail-bond,  and  sued  out  a  writ  of 
sumtnoRs  against  the  bail.     In  the  latter  part  of  Che  day 
9.  the  defendant  rendered,  and  notice  of  the  render  was 

served  on  the  plaintiff  in  the  evening.  The  next  morning 
the  writ  of  summons  was  served  on  the  defendant  The 
question  then  waS)  whether  the  servioe  of  the  writ  was 
regular,  after  notice  of  the  render.  Hoggins  subnuttedi 
on  the  authority  o(  Byrne  and  Another  v.  Aguilar  (a)>  and 
Abbot  V.  Rawley  (6),  that  the  proceedings  could  only  be 
stayed  on  payment  of  costs. 

J.  W.  Smith f  in  support  of  the  rule,  contended  that  the 
ease  of  Byrne  tmd  Another  v.  Aguilar^  was  an  authority  to 
shew  that,  after  notice  of  render,  all  proceedings  against 
the  bail  must  be  stayed,  and  any  subsequent  sVep  is  ifre- 
gular.  In  Smith  v.  L&wis  (c),  a  decision  was  pronounced 
in  exact  conformity  with  the  present  nile^  Tbere^  it  was 
held  that  bail)  having  rendered  their  principal  in  thnei 
according  to  the  practice  of  the  Cdurt,  are  entilied  to 
stay  proceedings  in  an  action  on  their  recogoiauice,  with- 
out tests,  though  the  plaintiff  commenced  his  action  be- 
fore he  was  served  with  the  notice  of  the  render.  The 
Conrt  determined,  in  the  case  of  Crest^ett  y.  Hem  (d), 
that  bail  having  rendered  their  principal  within  the  eight 
days  allowed  by  the  rule  of  Trinity,  1  Anne,  are  not  liable 
to  the  costs  in  an  action  on  the  recogmzance,  up  to  the 
time  of  the  notice  of  render,  when  the  proceedings  were 
stayed.  The  result  of  the  cases  therefore  was,  that  the 
plaintiff  was  irregular  in  proceeding  against  the  bail  after 
notice  of  render  served,  and  that  in  ftuch  a  case  the  Court 
would  not  allow  him  his  costs. 

Coleridge,  J. — The  decisions  on  this  point  are  contra- 
dictory.  In  this,  however,  they  all  agree,  that,  after  ootioe 

(a)  3  East,  306.  (c)  16  East,  168. 

(6)  3  Bob.  &  Pol.  13.  *         (d)  1  M.  &  Sel.  742. 
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of  4he  read^i  the  service  of  the  writ  was  irregMlor.  The 
first  part  of  the  nde  tbere^e  ibr  setting  fuiMe  (he  iievvjo^ 
of  4b?  irrit  mv^U  ^  ah9?lii<^«- 

B,|ile  abfolnrte  ac^rdiBgljr. 

a 

Aiiotber  actfen  againet  fVheaik^  by  the  same  pU^tttiff, 
in  vliich  the  eirouniataiioes  were  aimilarj  waa  diapoied  of 
|b  the  Muae  w«(y. 


Fearon  r.  Whitb, 

x^LEASB  Yanved  for  a  rule  to  shew  cause  why  a  commis-  j^  |,  ^^^ 
«op  should  not  issue  hi  this  case  under  1  Will,  it,  c.  22,  f^T;  on  apply- 

'  ing  for  A  rule 

s.  4f,  for  the  e^anuqation  of  witnesses  in  Scotland.  The  ni*i  undtr  i  w. 
i4)plicatieii  was  for  a  rule  nisi  only,  but  the  names  of  the  forAcommiMioii 
examineiB  were  not  mentioned  in  the  affidavit  on  which  ^^^^^'^^^ 


the  application  was  founded.  Joriadiction*  to 

•Ute  Che  iMinei 


€!ofLniMFE,  i, — The  rule  is  not  dbsokte  hi  (he  first 
instance;  and  the  names  of  the  examiners  may  hejmen- 
tionedy  when  the  matter  comes  to  be  discussedi  on  shewing 
cause  against  the  ri^le. 

Rule  nisi  granted  (a). 

(a)  See  Boed.  Thorn  y.  PhUSpif  of  the  ezamiiier  mast  be  men- 
ante,  Vol.  1,  p.  66,  where  it  was  tioned  at  the  time  of  moving  for 
held  by  Taunton^  J.,  that  the  name    the  nde  nid. 


of  the  ez- 

•miDen. 


Ex  parte  Bufa^s  and  Otheas, 

JK.  V.  RICHARDS  applied  on  the  first  day  of  term^  xjnAtr  5  Reg. 
on  behalf  of  several  articled  clerks,  for  an  order,  that  2?°:  ^*  ^'  * 

'  W.  4,  u  to  no- 

tfae  notices  of  the  persons  on  whose  behalf  he  applied  ticet  of  Appiica- 
might  he  considered  as  having  been  delivered  into  the  nunl/u  ao  at- 
Master's  office  in  due  time.    The  necessity  of  coming  tSf*,^;^^!^ 

A  A  A  S  «"•  day. 


714 


CA8B8  IN  THB  PRACTICB  COURT|  K.  B. 


£z  parte 

Bumps 

•nd  Othen. 


to  the  Court  arose  from  a  doubt  which  existed  as  to  the 
mode  of  calcuUiting  the  time  limited  in  5  Reg.  Gen.  H.  T. 
6  Will.  4  (a).  The  words  of  that  rule  were,  '*  That  three 
days  at  least  before  the  commencement  of  the  term  next 
preceding  that  in  which  any  person  not  before  admitted 
shall  propose  to  be  admitted  an  attorney  of  either  of  the 
Courts^  he  shall  cause  to  be  delivered  at  the  Maater^s  or 
Prothonotaries'  office,  as  the  case  may  be,  instead  of 
affixing  the  same  on  the  walls  of  the  Courts  as  now  re- 
quiredi  the  usual  written  notices."  The  question  was, 
whether  the  **  three**  days  mentioned  in  the  rule,  meant 
three  clear  days  or  not ;  or,  if  it  did,  then,  whether  a  Sun- 
day would  count  as  one  of  them  ?  In  the  cases  which 
formed  the  subject  of  the  present  application,  the  notices 
had  been  delivered  on  the  Thursday,  and  the  term  began 
on  the  Monday.  If  the  days  were  reckoned  dear  days, 
and  Sunday  was  calculated  as  one,  the  notices  had  been 
delivered  in  time. 


Coleridge,  J.— I  am  of  opinion  that  the  Sunday  would 
so  reckon. 

Order  accordingly. 

(a)  Ante,  VoL  4,  p.  654. 


If  the  addition 
of  bail,  in  an 
affidavit  of  Jni- 
tification,  It 
omitted,  it  ii  a 
fiUal  defect 


Benbow*s  Bail. 

MS  ALL  opposed  bail,  on  the  ground  that  the  addition  of 
the  bail  was  not  stated  in  the  affidavit  of  justification.  He 
cited  Treasure^ $  Bail  {a)  in  support  of  the  objection. 

Coleridge,  J. — ^That  appears  to  me  to  be  a  fatal  ob- 
jection. 

Bail  rejected. 


(a)  Ante,  Vol.  2,  p.  670. 
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1837. 

Graff  v.  Willis. 

Den  MAN  WHATLEY  moved  for  a  rule  to  shew  Thcfoctofa 
cause  why  the  defendant  should  not  he -discharged  out  of  SoidiDgthe^par- 
custody,  on  the  ground  that  the  plaintiff  had  not  delivered  ^^^^"^^^  «•- 
the  particulars  of  his  demand  to  the  defendanti  pursuant  obedience  to  a 

Judge*!  order, 

to  a  Judge's  order  made  for  that  purpose.    The  defendant  u  not  a  ground 
was  thus  compelled  to  remain  in  custody,  without  any  |[^defendanf "' 
means  of  obtaining  his  liberty,  in  consequence  of  the  ^^  coitody. 
plaintiff  thus  capriciously  withholding  the  nature  of  his 
demand. 

Williams,  J. — ^That  is  no  ground  for  discharging  the 
defendant  out  of  custody.  If  the  plaintiff  does  not  deliver 
his  particulars,  the  defendant  must  pursue  the  usual  course 
in  such  cases. 

Rule  refused. 


OUC 


In  the  Matter  of  Whicher. 

\jrASELEE  moved  to  make  a  rule  absolute,  which  re-  When  it  u 
quired  an  attorney  to  answer  the  matters  contained  in  the  ^^\e^^J^tt 
affidavit  on  which  the  application  was  founded.    He  pro-  •«»>'»*  •"  '** 

**^  »  tomey,  requir- 

duced  an  affidavit  of  service  of  the  rule  on  the  attorney,  ing  him  to  an- 

,     ^  J  .  aI_  !•     ^«  iwer  the niatten 

but  no  one  appeared  to  oppose  the  application.  in  the  affidavit, 

and  he  does  not 

CoLERiDQE,  J.,  (after  consulting  Mr.  Hill,  the  Clerk  of  2  oSed  to"'" 
the  Rules). — As  he  does  not  appear,  and  you  move  to  ^^"'^ 
make  the  rule  absolute,  the  proper  course  is  to  have  him 
called  in  Court. 

The  attorney    was  accordingly  called,    but  did    not 
appear. 

Rule  absolute. 
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Dob  d*  Messeb  r.  Rob* 
ServiM  on  tii«    c^  BA  YLE  Y  applied  for  leave  to  tign  judgment  agaiaat 

tervant  of  Um         _  _      ,  ._  ,        ,  , 

tenant  in  po**  tbe  casual  qectoF.  The  prennseft  m  queition  ^ete  mba- 
statiLDTiitf  mb-  ^^^^  ^  different  parts  by  three  separate  tenants,  Tbe 
tojwi  to  be  too  service  on  two  rf  fhen  was  perfectly  regular*  With  ve- 
«Dd  that  she  bad  spcct  to  tbc  third,  wh^sc  name  was  Hannah  Ferris^  ihe  aft- 
n^Ni  to  her  ''  ^^it  oKk  whicb  he  iBoved  disclosed  these  facts  ^^Tbe  depo- 
miitreM,u»^-  i^^ni;  ^^^i  ^  jj^^  preiulsesy  and  was  answered  by  a  servant 

nbi  for jndg-  of  the  tcnanti  that  her  mistress  was  iU  in  bed,  and  cobU 
the  casual  not  be  secn.  The  defendant  then  explained  the  nature  of 
^lu^^e  name  ^^^  notice,  and  the  object  of  the  declaration,  to  the  servant, 
of  one  tenant  is  mij  gave  her  a  oopy.  She  then  proceeded  up  stairs,  and 
speUed  in  the  after  an  absence  of  about  five  mifiutes  returned,  and  in- 
ano^v^tis^'^  formed  the  defendant  that  she  had  delivered  it  to  the 

immaterial  for     |enant. 
the  serfioe  on 
the  latter. 

CoLERiDOB^  J.,  granted  a  rule  nisi  on  this  affidavit. 

J.  Bayley  then  observed  that  there  was  another  pecu- 
liarity in  the  case,  which  was,  that  the  name  of  one  of  the 
other  tenants  mentioned  in  the  notice  was  improperly 
spelled  in  the  copy  served  on  Hannah  Ferris.  The 
service  on  the  tenant,  whose  name  was  so  introduced j  was 
regular. 

CoLBRiDaE,  J. — In  my  opinion,  that  is  not  materiaL 
The  rule  will,  therefore,  be  absolute  as  to  the  two  tenants, 
and  nisi  as  to  Hannah  Ferris. 

Rule  acoordiBg^. 
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1837. 

Ex  parte  Sharpe. 

fwHITMORE  shewed  cause  against  a  Bule  nisi  ob-  where  an  attor- 
tained  by  Humfreyy  which  called  upon  an  attorney  to  pay  ed^money^from 
over  a  sum  of  21/,  17*.  Irf.  received  by  him  for  his  cUent,  ^^l^^^l}"" 

''  •  CAttsei  on  ac* 

who  was  plaintiflP  in  a  cause  of  Sharpe  v.  Hawker^    The  count  of  hu  own 
action  had  been  commenced  more  than  nine  years  before,  puintiff,  the 
and  the  defendant  having  paid  the  debt  soon  after  its  com-  yelTn^^^h 
mencement  to  the  plaintiff's  attorney,  he  retained  it  in  his  ""*^'J'*^** 
own  hands  from  that  time  down  to  the  making  of  the  pre-  prevent  the  ac- 
sent  application.    The  lapse  of  time  since  the  cause  of  ^m  and  hb^ 
complaint  arose  before  the  making  of  the  present  appli-  ^'^^^Jf'fu^^'*" 
cation  was  a  sufficient  answer  to  it.    He  cited  Ex  parte  Master. 
Yeaiman  (a),  which  was  an  application  against  an  attor- 
ney for  the  purpose  of  compelling  him  to  refund  a  sum  of 
money  to  his  client.     There,  a  period  of  thirteen  years 
had  elapsed  between  the  time  when  the  money  came  into 
the  attorney's  hands,  and  the  time  when  the  application  was 
made.    Here,  although  only  nine  years  had  elapsed,  the 
same  principle  on  which  that  case  was  decided  would 
apply*  Mr.  Justice  Littledale,  who  decided  that  case,  used 
these  expressions : — **  Had  an  action  been  brought,  or  a  bill 
in  equity  filed,  the  statute  of  limitations  might  have  been 
pleaded,  unless  there  was  some  legal  reason  alleged  to  ac- 
count for  the  delay  in  bringing  the  action.     I  apprehend 
this  Court  would  not  interfere  summarily  in  a  way  analo- 
gous to  the  bringing  an  action  by  the  client,  unless  it  ap- 
pears that  he  was  not  either  a  free  man  or  in  the  power  of 
the  attorney.    This  application  might  have  been  made 
earlier,  and  no  reason  has  been  given  why  he  did  not  come 
sooner  to  the  Court.    The  statute  of  limitations  has  run 
since  this  money  was  paid,  and  therefore  I  think  this  ap- 
plication comes  too  late.     The  present  rule  must  therefore 

1(a)  Ante,  Vol.  4,  p.  304. 
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1837*        be  discharged^  and  with  costs,  as  it  was  moved  with 

Ex  parte      costs."    The  principle  of  that  case  was,  that  where  the 

Sharps.      statute  of  limitations  bad  run,  the  Court  would  not  interfere 

summarily  against  an  attorney.  Here,  the  statute  bad  run, 

and  therefore  the  present  application  must  fail. 

Humfretft  in  support  of  the  rule,  contended,  that  the 
mere  lapse  of  time  was  not  a  suflScient  ground  for  not  re- 
ferring the  accounts  between  the  parties  to  the  Master. 
In  the  case  of  Ex  parte  Yeaiman,  thirteen  years  bad 
elapsed ;  whereas  here  only  nine  years  had  passed*  Al- 
though Mr.  Justice  Liitledale  in  that  case  referred  to 
the  fact  that  the  statute  of  limitations  had  run  before 
the  application  was  made,  it  could  not  have  been  on 
that  principle  that  he  refused  to  interfere;  for,  in 
Evans  v.  Duncombe  (a),  the  Court  intimated  an  opinion 
that  it  would  compel  an  attorney  to  perform  an  under- 
taking entered  into  by  him,  notwithstanding  it  is  void  by 
the  statute  of  frauds,  and  no  action  can  be  brought  upon 
it.  In  the  present  case,  if  the  defendant  pleaded  the 
statute  of  limitations,  the  client  might  be  deprived  of  bis 
remedy,  but  that  would  not  interfere  with  the  client's 
right  to  have  the  account  examined  before  the  master.  In 
the  case  of  In  re  Paterson  (6),  the  marginal  note  was 
*^  where  an  attorney  of  one  Court  gives  an  undertaking  as 
an  attorney  for  a  debt  and  costs  in  an  action  in  another^ 
the  Court  of  which  be  is  an  attorney  will  compel  him  to 
fulfil  his  undertaking,  though  void  by  the  statute  of 
frauds/'  That  case  was  decided  on  the  authority  of  **  In 
re  Greavei  (c),'*  which  was  to  the  same  effect :  the  Court 
observing  in  that  case :  *'  An  attorney  is  cognizant  of  the 
law  ;  and  if  he  gives  an  undertaking  which  he  must  know 
to  be  void,  he  shall  not  be  allowed  to  take  advantage  of 
his  own  wrong,  and  say  that  the  undertaking  cannot  be 
enforced."   Under  these  circumstances,  therefore,  nothing 

(a)  1  Cr.  &  J.  372.  (6)  Ante,  Vol.  1,  p.  468. 

(c)  1  Cr.  &  J.  374,  tt. 
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had  been  shewn,  which  at  aQ  excused  the  attorney  from        1837. 
submitting  the  accounts  between  himself  find  his  client  to       ^^    ^ 
the  inspection  of  the  Master.  Sbaepe. 

CoLERiDGB,  J. — I  do  not  think  it  was  laid  down  by 
Mr.  Justice  Liitledale,  in  the  case  of  Ex  parte  Yeatman, 
that  he  would  not  interfere,  merely  because  the  period 
prescribed  by  the  statute  of  limitations  had  elapsed.  He 
only  considered  that  fact  as  guiding  him  in  determining 
whether  he  would  exercise  his  summary  jurisdiction  in 
compelling  the  attorney  to  account.  The  question  is, 
whether  the  lapse  of  time  in  this  case  is  such  that  an  at- 
torney ought  not  to  be  called  on  summarily  to  let  the  ac- 
counts between  himself  and  his  client  be  inquired  into. 
I  should  have  wished  a  reason  on  the  one  side  why  an 
account  had  not  been  called  for  before,  and  why,  on  the 
other  side,  in  consequence  of  the  delay,  justice  could  not 
be  done.    It  appears  by  the  affidavits,  that  he  had  re-  * 

ceived  a  sum  of  money  from  a  person  whom  his  client  had 
instructed  him  to  sue.  His  duty  there  was  to  tax  his 
costs,  and  pay  over  the  balance  to  his  client.  This,  how- 
ever, he  has  not  done.  The  case  is  different  from  that  of 
Ex  parte  Yeatman,  for  there,  the  money  was  voluntarily 
paid  by  the  client  to  his  attorney,  under  a  particular 
arrangement,  and  then  the  client  allowed  the  period  of 
thirteen  years  to  elapse  without  requiring  any  account  of 
that  money.  But  here,  the  attorney  has  neglected  the 
performance  of  his  duty,  and  has  not  given  any  reason 
for  that  neglect.  I  think  that,  under  these  circumstances, 
the  application  on  the  part  of  the  client  is  not  barred 
merely  by  the  lapse  of  time.  I  think  that  justice  will  be 
best  done  by  referring  the  matter  generally  to  the  Master, 
without  any  restriction  as  to  the  statute  of  limitations, 
and  I  do  not  think  that  he  will  consider  himself  bound 
by  that  statute,  so  as  to  prevent  him  from  going  into  the 
whole  inquiry. 

Rule  absolute  accordingly. 
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Id  order  to  ob- 
tain Judgment 
agtinft  the  ca- 
ittol  ejector,  it 
it  necessary 
that  a  senrice 
should  be  shewn 
on  the  **  tenant 
In  possession;" 
a  serrice  on  the 
last  person  in 
possession  is  in- 
sufficient, al- 
though there 
nay  be  a  diffl* 
culty  in  ascer- 
taining who  IS 
the  tenant  in 
possession* 


Dob  d,  Frasxa  tk  Rob. 

xV.  CLARK  moved  for  judgment  against  the  casual 
ejector.  There  was  some  difBculty  in  ascertaining  who 
was  the  tenant  in  possession  of  the  premises  sought  to  he 
recovered.  The  affidavit,  thereforei  swore  to  a  service  of 
the  declaration  on  the  person  last  in  possession.  This, 
under  the  circumstances,  the  Court  would  think  suflScient 

Coleridge,  J. — ^The  practice  always  is  to  require  the 
person  making  the  affidavit  of  service  to  swear  that  the 
"  tenant  in  possession  **  has  been  served.  Without  such 
an  affidavit,  you  cannot  have  your  rule.  Either  there  is  s 
tenant  in  possession,  or  there  is  not.  If  there  is,  you  must 
swear  to  a  service  on  him.  If  there  is  not,  you  must  adopt 
a  diflbrent  course. 

Rule  reftised. 


Where  a  plain- 
tiff's attorney 
accidentally 
gives  credit  in 
his  particulars 
for  a  sum  of 
money,  which 
the  defendant 
sets  up  as  a 
cross  demand, 
the  court  will 
allow  the  parti- 
culars to  be 
amended  on 


PaSSTON  V.  WUITEUEART. 

xC,  F«  RICHARDS  shewed  cause  against  a  rule  nisj,  oh- 
tained  by  Henderson ^  ealliog  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  amend  the  partir 
culars  of  the  plaintiff's  demand*  which  bad  been  delivered. 
It  appeared  from  the  affid^vits^  that  an  account  had  been 
delivered  by  the  defendant  pf  certain  claiipf,  wbiob  be  al- 
leged himself  to  have  upon  the  pbiiptiff,  to  the  attoniey  of 
the  latter*  When  the  plaintiff's  iittomey  niade  oi|t  tb^ 
particulars  of  his  client's  demand,  tb^  claiip  set  up  by  the 
defendant  w^,  by  mistake,  iptroduced  into  them,  giviqg 
credit  for  that  sum.  It  was  now  sought  to  amend  1^  pfif'- 
ticulars  by  striking  that  sum  out.  An  order  for  tha)  piir- 
po6e  had  been  applied  for  to  a  Judge  at  Chambers,  and 
refused.    R.  V.Richardi  contended,  however,  Aa<  Itbe 
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plaintiff  Wat  boQBd  by  his  particulars^  and  thai,  akhougli  ^837^ 

the  aoai  danned  by  the  defendant  against  the  pbuntiff  puBtroH 
might  have  oninteBtionally  been  admitted  in  the  particulari  «• 

it  was  a  just  d^nand  by  the  defendant. 

Henderson,  in  support  of  the  rule,  submitted  that  the 
mistake  accidentally  made  in  the  particulars  ought  not  thus 
to  bind  the  plaintiff. 

Coleridge,  J. — The  present  rule  may  be  made  abso- 
lute, the  defendant  having  fourteen  days  time  to  plead, 
after  the  amended  particulars  shall  be  delivered. 

Rule  absolute  acoordingly. 


HODD  V.  Lamoribge* 

JrEACOCK  shewed  cause  against  a  rule  obtained  by  If  s  deftcd^re 
Heaion,  calling  od  the  plaintiff  to  shew  cause  why  the  ^J^ua^rwA 
defendant  should  not  be  discharged  out  of  the  custody  of  JjJ/c^JjJ^i** 
the  sheriff  of  Surrey,  on  the  ground  of  the  plaintiff^s  name  yyyi  ti^t  a 
being  omitted  in  the  copy  of  the  writ  of  capias  served  on  wis  deiivarad  to 
him  at  the  time  of  arrest.     He  objected  that  the  affidavit  ^efe^fitlb^ 
on  which  the  application  was  founded  did  not  shew  any  ^  ^^TTS^a 
connexion  between  the  defective  copy  served  on  the  de-  anttoBhtw.that 
fendant  and  the  plaintiff;  for,  it  did  not  appear  that  a  de-  deHrerod^^ 
fective  copy  of  the  process  bad  been  served  by  the  plain-  Jj^jjjj^***  ^ 
tiff  himself  on  the  defendant,  or  by  the  sheriff  at  the 
instance  of  the  plaintiff.    He  might  have  been  arrested 
regularly,  and  served  regularly  by  the  plaintiff  as  far  as 
he  was  concerned,  by  delivering  a  regular  copy  to  the 
sheriff. 

Colbkidoe,  J. — I  think  the  defendant  has  done  enough 
to  call  on  the  pbuntiff  for  an  answer.    I  cannot  presume 
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that  the  sheriff  ta  wrong.  It  was  the  plaintiff's  duty  to 
deliver  a  true  copy  to  the  sheriff,  and  I  am  to  presume 
that  he  received  it,  and  served  it  regularly.  I  cannot 
presume,  that,  having  received  a  correct  copy,  he  served 
a  defective  one.  Unless  an  answer  is  given  to  the  applir 
cation  in  point  of  fact,  the  present  rule  must  be  made 
absolute  with  costs. 

Rule  absolute,  with  costs. 


Where  an  in* 
lant  under  (wo 
months  old 
wu  deserted  at 
the  door  of  the 
Foundling  Hot- 
pitaly  the  Court 
Issued  a  writ  of 
mandamus  in 
the  first  instance 
to  the  directors 
of  the  poor  of 
the  parish,  con- 
stituted by  a 
local  act,  com- 
manding them 
to  receive  the 
child,  although 
the  application 
was  made  at  the 
instance  of  a 
stranger,  who 
took  care  of  the 
child  from  hu- 
mane motives. 


Ex  parte  Foundling  Hospital. 

mSODKIN  moved  for  a  rule  to  shew  cause  why  a  writ  of 
mandamus  should  not  be  issued  to  the  directors  of  the 
poor  of  the  parish  of  St.  Pancras,  commanding  them  to 
receive  a  certain  male  child  under  the  age  of  two  months, 
and  whose  name  was  unknown,  on  the  facts  disclosed  in 
affidavits  on  which  the  application  was  founded.  They 
stated  that  a  woman  came  to  the  hospital  door,  and  after 
inquiring  of  the  porter  for  the  treasurer,  she  delivered  to 
him  a  bundle,  with  directions  to  him  him  to  have  it  car- 
ried to  the  treasurer.  The  porter  took  the  bundle,  laid 
it  down,  and  sent  to  seek  for  some  one  who  might  take  it 
as  directed.  A  few  minutes  after,  the  bundle  being  ob- 
served to  move,  it  was  examined,  and  discovered  to  con- 
tain a  male  child,  whose  age  did  certainly  not  exceed  two 
months.  Search  and  inquiry  were  immediately  made  for 
the  womair,  but  she  had  gone  away,  and  could  be  dis- 
covered nowhere.  Out  of  humanity,  a  nurse  and  other 
necessaries  were  supplied  at  the  instance  of  the  treasurer. 
Application  was  subsequently  made  to  the  directors  of  the 
poor  of  the  parish,  acting  under  a  local  act,  who  refused 
to  take  the  child.  The  application  was  repeated,  but 
they  persisted  in  their  refusal,  and  expressed  their  wil- 
lingness to  try  the  question  as  to  their  liability.    Undter 


TRINITY  TERM,  7  WILL.  IV.  728 

these  circumstances  the  present  application  was  made,  in  1837* 

order  to  compel  them  to  receive  the  child ,  as,  without  the  _ 

mere  charitable  interference  of  the  treasurer  of  the  hos-  Foundling 
pitalf  it  must  certainly  perish. 

Coleridge,  J.— -I  will  take  the  case  into  my  considera- 
tion,  and  give  my  opinion  in  a  few  days. 

Cur.  adv.  vult. 


Coleridge,  J. — I  have  consulted  the  other  Judges, 
and  we  are  of  opinion  that  it  is  much  too  doubtful  a  case 
for  the  Court  to  abstain  from  interfering.  The  writ  of 
mandamus  must  go  at  once,  without  the  preliminary  pro- 
ceedings of  granting  a  rule,  and  shewing  cause  against  it. 

Rule  accordingly. 


Frank  v.  James. 

JLHOMAS  moved  for  a  rule  to  shew  cause  why  the  it  if  no  oi^ee- 

defendant  in  this  case  should  not  be  discharged  out  of  eapiu,  thaUe  is 

custody,  on  the  ground  of  a  defect  in  the  writ  of  capias  ^"^we*^**** 

on  which  he  had  been  arrested.    The  objection  was,  that  "  ^^  Castie  of 

it  was  directed  **  To  the  Constable  of  the  Castle  of  Dover,"  of  "  Dover 

instead  of  "  To  the  Constable  of  Dover  Castle,**  as  was  fhe  kU"  1"  o 

directed  by  the  form  contained  in  the  schedule  to  the  t^  Un>fonn*«y 

01  FfooeM  Act. 

Uniformity  of  Process  Act.  The  forms  given  by  the 
statute  had  always  been  required  by  the  Courts  to  be 
strictly  pursued. 

Coleridge,  J. — I  think  that  is  no  objection  to  the  writ, 
so  as  to  authorize  his  being  discharged  out  of  custody. 

Rule  refused. 
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SowTER  r.  Hitchcock. 

In  an  action  of   xC.  V.  RICHARDS  shewed  cause  against  a  rule  nisi 
aZrignee  of^  ^  obtained  by  Hoggins,  requiring  the  plaintiff  to  shew  cause 
^**"'e^trfr""t  ^J^y  h®  should  not  give  further  and  better  particularsi 
and  non-repair,  with  sums  and  dates  Attached.    It  was  an  action  of  debt 
not  compel  the    by  the  assignee  of  a  lease  against  the  tenant  for  breach  of 
nardl^ui  wSi  ^^^W*"^  i"  non-payment  of  rent,  and  non*repair.     The 
tmnaanddatet.  particulars  which  had  been  already  given,  stated  gene- 
rally the  causes  of  action,  but  without  dates  or  sums*     It 
did  not  appear  from  the  affidavits,  how  long  the  tenant 
had  been  in  possession  of  the  premises  in  question ;  and 
there  was  no  power  for  the  landlord  to  enter  and  examine 
the  premises.     Under  these  circumstances,  the   Court 
would  hardly  think  it  right  that  the  pldntiff  should  be 
compelled  to  give  a  more  full  particular  of  the  grounds  of 
his  action.    The  object  of  granting  particulars,  was  to 
'inform  the  defendant  of  the  nature  of  the  claim  which  the 
plaintiff  set  up  against  him.     In  the  present  instance,  the 
defendant  must  be  perfectly  aware  of  the  amount  of  rent 
due  from  him  to  his  landlord,  as  well  as  the  extent  of  non- 
repair in  wbioh  the  premises  were  left.    The  pkintiff 
being  only  an  assignee  «f  Ibe  leaae^  and  the  defeadaift 
having  been  in  possession  kng  before  die  asfedgmnent  svas 
executed,  he  was  better  awave  of  tbe  grounds  on  irhidi 
the  plaintiff  proceeded  than  the  plaintiff' bimadfrnaU  be. 
The  present  was  not  like  a«aeein  which  a  landlord  fienght 
to  enlbree  a  forfeiture,  in  eoaseyence  tif  tbenon-peifonD- 
ance  of  oovenanli.    It  was  snfaaiitted,  Aai,  under  these 
circumstances,  tfheite  was  ne  pretence  far  giMiting  this 
application. 

Hoggins,  in  support  of  the  rule,  cited  the  case  oi  Doe 
d.  Birch  v.  PhiUips  (a).    That  was  an  action  of  ejectment 

(a)  6  T.  R.  597. 
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for  a  forfeiture  of  a  lease^  and  the  defendant  applied  to         1B97» 
the  Court  to  compel  the  lessor  of  Che  plaintiff  to  give  a       sowtbr 
particular  of  the  coyenants,  breaches,  times  when^  &c.,  'oti  v* 

which  he  meant  to  insist,  that  the  defendant  had  forfeited 
the  lease^  and  that  he  should  not  be  permitted  to  give 
evidence  on  the  trial  of  any  thii^  not  contained  in  those 
particulars*  There,  the  Court,  thinking  that  the  applica- 
tion in  its  full  extent  was  highly  reasonable,  made  the 
rule  absolute.  This  case,  it  was  contended,  furnished  a 
direct  authority  in  support  of  the  present  application. 

Coleridge,  J. — I  think  that  case  is  distinguishable 
from  the  present.  That  case  has,  in  fact,  no  bearing  on 
this.  Nothing  is  more  distinct  than  the  case  in  which  a 
landlord  seeks  to  take  advantage  of  a  forfeiture  against 
bis  tenant,  and  that  in  which  he  sues  merely  for  a  breach 
of  covenant.  As  to  this  particular  application,  the  plain- 
tiff does  not  seem  to  know  more  than  the  defendant. 
There  is  no  reason  for  supposing,  therefore,  that,  if  the 
application  were  granted,  any  better  particulars  could 
be  given  by  the  plaintiff.  If  it  should  be  said  that  the 
plaintiff  may  suggest  breaches  instead  of  assigning  them, 
and  that  thus  the  plaintiff  may  be  placed  in  a  situation  of 
difficulty,  the  defendant  may  then  go  before  a  Judge  at 
Chambers,  who  will  see  what  is  right  to  be  done.  The 
present  rule  must  therefore  be  discharged. 

Rule  discharged. 
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If  a  defendant, 
desiroaj  of  being 
removed  by  a 
habeas  corpna 
from  the  Fleet 
to  the  King'e 
Bench  Piiion, 
pays  a  fee  pro- 
perly dne  from 
the  plaintiff  to 


the  eottody  of 
the  latter,  he 
eannot  after^ 
warda  Bumma- 
lily  compel  the 
plaintiff  to  re- 
ImbnrM  him. 


Burt  v.  Bryant. 

Cy.  C  JONES  shewed  cause  against  a  rule  obtained  bjr 
Humfrey,  calling  on  the  plaintiff  and  his  attorney  to  shew 
cause  why  they  should  not  return  the  commitment  fee 
paid  by  the  defendant  to  the  Warden  of  the  Fleet.  It 
appeared  from  the  affidavits  that  the  defendant  had  been 
for  a  considerable  time  a  prisoner  in  the  custody  of  the 
tLZ'^ito    Marshal  of  the  King's  Bench.    While  in  such  custody, 

the  plaintiff  in  the  present  case  signed  a  judgment  against 
him  in  the  Court  of  Exchequer.  He  was  accordingly  re- 
moved by  habeas  corpus  into  that  court,  for  the  purpose 
of  being  charged  in  execution.  Being  so  cbarged, 
he  was  committed  to  the  Fleet  Prison.  When  taken 
there,  the  plaintiff  omitted  to  pay  the  commitment  fee  to 
the  Warden.  Subsequently,  the  defendant  obtained  a  writ 
of  habeas  corpus  for  the  purpose  of  removing  himself 
back  to  the  King's  Bench  Prison.  The  Warden  then,  pre- 
vious to  his  removal,  required  him  to  pay  the  conunitment 
fee.  The  defendant  accordingly  paid  the  fee,  and  was 
then  taken  to  the  King's  Bench  Prison.  The  object  of 
the  application  was,  that  this  fee  might  be  repud  either 
by  the  plaintiff  or  his  attorney,  to  the  defendant,  as  it 
was  the  duty  of  the  plaintiff  to  pay  it  on  charging  the 
defendant  in  execution.  Even  supposing  the  plaintiff  to 
have  been  bound  to  pay  that  fee,  the  defendant  had  in 
his  own  wrong  paid  it,  for,  he  was  not  bound  to  pay  it. 
The  Warden  could  have  no  right  to  enforce  payment  by 
keeping  the  defendant  in  custody,  and,  if  he  had  attempt- 
ed so  to  do,  the  defendant  might  have  applied  to  the 
Court  to  enforce  obedience  to  the  writ  of  habeas  corpus. 
No  authority  could  be  shewn  for  the  present  application, 
and  therefore  the  rule  ought  to  be  discharged. 

Humfrey^  in  support  of  the  rule,  contended  that  the 
constant  and  regular  practice  was,  that  the  party  commit- 
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ting  the  defendant  should  pay  the  warden's  fee ;  conse- 
quently the  payment  by  the  defendant  was  to  the  use  of 
the  plaintiffy  and  he  ought  therefore  to  be  compelled  to 
repay  it  to  the  defendant.  As  to  the  argument,  that  the 
defendant  had  paid  it  in  his  own  wrong,  it  was  to  be  re- 
membered that  the  defendant  was  a  prisoner,  and  must 
of  course  remain  in  the  custody  of  the  warden,  until  the 
fee  was  paid.  Under  such  circumstances,  it  was  much 
more  convenient  that  the  defendant  should  pay  the  fee, 
and  afterwards  obtain  reimbursement  from  the  plaintiff, 
than  that  he  should  be  compelled  to  contest  the  matter 
with  the  warden. 

CoLERiDOE,  J. — I  am  of  opinion  that  this  rule  cannot 
be  made  absolute.  It  cannot  be  supported  without  assert- 
ing and  admitting  that  it  was  the  plaintiff's  duty  to  pay 
this  fee.  If  it  was  the  plaintiff's  duty  to  pay  it,  what 
right  had  the  warden  to  ask  the  defendant  for  it,  and  why 
did  the  latter  pay  it?  He  ought  not  to  have  paid  it,  but 
should  have  called  upon  the  warden  to  obey  the  order  of 
the  Court,  which  it  would  have  compelled  him  to  do,  and 
would  not  have  allowed  as  an  excuse^  for  disobedience  to 
that  order,  that  some  other  person  had  not  paid  a  fee 
which  it  was  his  duty  to  have  paid  on  some  previous  oc- 
casion. It  would  have  been  much  better  for  him  to  have 
applied  to  the  Court  for  a  rule  calling  on  the  warden  to 
obey  the  writ,  than  to  have  paid  the  fee  first,  and  then  have 
come  to  the  Court  to  endeavour  to  make  the  plaintiff  re- 
imburse him.  It  is  much  better  that  parties  should  pro- 
ceed in  a  straightforward  and  usual  way.  The  present 
rule  must  therefore  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


VOL.  V.  B  B  B  D.  p.  a 
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Rex  r.  Inhabitants  of  Witnet. 

The  inhabitanu  J^'  V*  RICHARDS  shewed  cause  against  a  ruk  obtdn- 

Mfbe  du-*^"  ^  ^^  Greaoes,  calling  on  the  prosecutor  of  the  indictment 

charged  from  for  non-repair  of  a  highway  to  shew  cause  why,  on  die 

lor  the  non-  payment  of  the  nominal  fine  of  6#«  8d»  the  inhabitants  of 

wayl'uatii  It^^'  ^^^  parish  who  were  defendants  should  not  be  discharged 

ii  ucertained  fyQ^  ij,^  indictment.    The  rule  had  been  obtained  on  pro- 

whether  the  re- 
port eflfbcted      duciog  the  Certificate  of  two  magistrates,  that  the  road 

a  winter.      °'  h^d  been  put  into  good  repair,  and  was  likely  so  to  eon- 

tinue.  R*  V.  Richards  submitted,  howeyer,  that  the  ap* 
plication  was  premature,  because  the  date  of  the  certifi- 
cate was  in  the  month  of  May,  and  consequently  an  op- 
portunity had  not  been  afforded  to  the  magistrates  ade- 
quately to  ascertain,  whether  the  road  would  bear  the  in- 
clemencies of  winter.  It  might  be  possible,  that  the  road 
was  in  good  order  in  the  month  of  May,  but  was  by  do 
means  in  a  fit  condition  to  go  through  the  winter. 

Greaves,  in  support  of  the  rule,  submitted  that  the  fact 
of  the  magistrates  giviog  a  certificate  of  the  good  state  of 
repair  in  which  the  road  was,  sufliced  to  entitle  the  in- 
habitants to  be  discharged  from  the  indictment  preferred 
against  them. 

Coleridge,  J.,  (after  consulting  with  Mr.  Robinson 
of  the  Crown-Office). — In  two  other  cases  during  the  pre- 
sent Term,  I  have  already  decided  that  such  a  rule  as 
the  present,  under  such  circumstances,  cannot  be  made 
absolute.  At  sessions  the  practice  is,  not  to  discharge  the 
inhabitants  from  the  indictment,  until  the  road  has  under- 
gone a  winter's  wear  after  the  repairs  made.  This,  the  of- 
ficer informs  me  is  the  practice  in  this  Court,  where  the 
indictment  has  been  removed  by  certiorari.  Although  a 
certificate  of  repair  has  been  given  by  the  magistrates. 
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that  may  mean  that  the  road  was  then  in  repair,  and  likely  1837. 

4o  continue  so  during  the  summer  only.    The  present  rule  _" 

voust  therefore  be  discharged.  «. 

rk    ,     ,.     1            ,  Inhabitants  of 

Rule  discharged.  Witnet. 


Ward  0.  Greoo. 

\X.  T.  WHITE  moved  for  a  rule  to  shew  cause  why  the  When  a  writ 
attorney  of  the  plaintiff  in  this  case  should  not  pay  the  ^^^t^ 
costs  of  taxation^  more  than  one-sixth  having  been  taxed  ^^5F*  ^":,  . 

*!•  T.  2  WllL  4| 

off  by  the  Master.     The  facts  on  which  he  founded  his  with  a  certain 

i.      ..  .,  nil  ...  1    .       ^1  amount  of  debt 

application  were  these: — Ihe  wnt  issued  in  the  case  andcotti,and 
had  been  endorsed,  according  to  the  2  Reg.  Gen.  H.  T.  2  J^eth^J"^"!!! 
Will.  4  (a\  and  5  Reg.  Gen.  M.  T.  3  Will.  4  (i),  with  «'•  more,"^ 

.  .  paid  within  the 

the  plaintiff's  claim  for  debt  and  costs.  The  former  was  four  days  pre- 
stated  to  be  5L  7s.  8rf.,  and  the  latter  21.  2s.  Within  the  "S^antte 
four  days  prescribed  by  the  rule  the  defendant's  attorney  ^»^one-Mth 
paid  both  sums  to  the  plaintiff's  attorney,  as  well  as  a  including  the 
sum  of  5s.,  which  the  latter  demanded.  A  receipt  for  both  aUowed  on  * 
sums  was  given,  and  an  order  afterwards  obtained  to  tax  ^h^^^^q^uv^ 
the  claim.    On  taxation,  the  Master  took  off  ten  shillings,  ^«  ^le,  and 

mi         «  .  i>    1  1.  •    .  1  therefore  the 

The  object  of  the  present  apphcation  was,  that  as  more  defendant  was 
than  a  sixth  had  been  taken  off  the  bill,  the  attorney  should  to  the  colrtx  of 
be  compelled  to  pay  the  costs  of  taxation,  pursuant  to  the  J*«*tion  under 
rule  of  court.   If  the  five  shillings  were  reckoned  as  part  of 
the  claim,  more  than  a  sixth  had  been  taken  off.   If  it  were 
not  considered  as  part  of  the  bill,  then  one-sixth  had  not 
been  taken  off.  It  ought,  however,  to  be  considered  as  part 
of  the  bill.    Under  the  latter  clause  in  the  rule,  therefore, 
the  payment  having  been  made  within  four  days  from  the 
service,  the  defendant  was  entitled  to  the  costs  of  taxation. 

Coleridge,  J. — There  was  no  necessity  to  pay  the  five 
shillings,  for  the  plaintiff  would  have  proceeded  at  his 

(a)  Ante,  Vol.  I,  p.  198.  (6)  Ante,  Vol.  1,  p.  471. 
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peril,  after  the  payment  of  the  debt  and  costs  claimed  by 
the  indorsement  on  the  process.  I  think  the  meaning  of 
the  clause  in  the  rule  is  merely,  that  the  defendant  may 
have  the  costs  taxed  notwithstanding  such  payment 
That  of  course  means  the  costs  indorsed  on  the  writ.  This, 
therefore,  does  not  seem  to  me  a  case  within  the  meaning 
of  the  rule  ;  and  it  was  the  defendant's  own  fault  in  paying 
it,  as  there  was  no  necessity  for  his  so  doing.  I  do  not 
say  that  the  defendant  may  not  have  redress  in  some  other 
way. 

G.  T.  White  submitted  that,  although  it  might  not  be 
within  the  exact  letter  of  the  rule,  the  case  must  be  con- 
sidered within  its  spirit. 

CoLBRiDOE,  J. — It  appears  to  me,  that  it  is  not  a  case 
within  the  rule,  and  I  am  not  aware  of  any  power  which 
the  Court  possesses  to  extend  it. 

Rule  refused. 
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Pricuard  r.  Macgill.  1837* 

JHEBT  for  horse  meat,  the  use  and  hire  of  horses,  goods  It  it  not 


sold,  and  money  due  on  an  account  stated.     Plea,  nun-  to^Ve  a  anntj 
quam  indebitatus.    The  case  was  tried  before  the  under-  StoTiauSS'* 
sheriff  of  Middlesex,  when  a  verdict  was  found  for  the  f»^ii/(f  should 
plaintiff  for  ILlSs,     Thomas  having  obtained  a  rule  to  the  county. 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs  under 
the  123  Geo.  9,   c.  83,  (The  Middlesex  County  Court 
Act)- 

Ogle  shewed  cause* — The  affidavit  upon  which  the 
rule  was  obtained  -does  not  state  that  the  plaintiff  resides 
within  the  jurisdiction  of  the  County  Court.  That  is  ne- 
cessary, to  bring  the  case  within  the  act.  The  first  section 
of  the  act  enables  the  suitors  of  the  Court  to  proceed  in  a 
summary  way  where  the  debt  or  damages  shall  not  amount 
to  40^.,  and  to  examine  the  plaintiff  or  defendant  upon 
oath.  By  the  fourth  section  no  person  is  liable  to  be  sum** 
moned  to  the  Court,  except  such  as  were  liable  to  be  sum*- 
moned  before  the  act  was  made,  and  the  Court  is  not  to 
determine  any  cause  other  than  such  as  might  have  been 
held  by  plaint  before  the  making  of  the  act.  The  sixth 
section  enables  the  county  clerk  to  issue  a  precept  which 
shall  have  the  same  effect  as  a  writ  of  fieri  facias  in 
the  superior  courts.  It  clearly  appears,  from  these  sec- 
tions, that  the  Court  has  no  jurisdiction,  unless  the  plaintiff 
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1837*        also  resides  within  the  county.    The  case  which  decided 
Pricrard      ^^^^  ^^^  defendant  must  reside  within  the  county  is  of  re- 

V'  cent  date ;  Tubb  v.  Woodward  la).   [Alderton,  B« — Unless 

Macoill* 

the  defendant  reside  within  the  county  the  plaintiff  cannot 

bring  him  before  the  Court  at  all|  but  there  is  a  distinction 
between  a  jurisdiction  in  invitum  and  a  jurisdiction  oyer  a 
person  whe  eoraes  to  ask  for  it]  There  is  no  aafti<lpity  to 
be  found  which  decides  that  it  is  not  necessary  that  the 
plaintiff  should  reside  within  the  county,  and  it  would  seem 
from  the  cases  respecting  defendants,  that  it  is  necessary; 
Webb  V.  Broum  (fi),  and  DiUamore  v.  Capon  (c).  There 
was  another  objection,  arising  upon  the  nineteenth  section, 
which  deprives  the  plaintiff  of  costs,  and  gives  the  defen- 
dant double  costs  in  cases  within  the  act,  unless  the  ju^^e 
should  certify  that  the  freehold  or  title  to  land,  or  that 
an  act  of  bankruptcy,  principally  came  in  questbn.  It 
had  been  decided  that  the  sheriff  who  tries  a  cause  under 
a  writ  of  trial  was  not  a  judge  within  that  act.  [ParkCf 
B. — If  this  case  is  of  that  description,  you  ought  to  have 
shewn  that  cause  before  the  judge  who  granted  the  writ 
of  trial.] 

m 

TkomoM^  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Parke,  B.--*I  am  clearly  of  opinion  it  was  never  in- 
tended the  plaintiff  shoidd  reside  within  the  limits  of  the 
county  to  give  the  Court  jurisdiction.  All  the  books  say 
is,  that  the  cause  of  action  must  arise,  and  the  defendant 
reside,  within  the  jurisdiction  of  the  Court.  At  common 
law  this  was  a  matter  which  could  be  tried  at  the  County 
Court,  and  the  ^  Geo.  2  does  not  impose  the  necessity 
of  the  phuntiff  residing  there,  but  merely  gives  the  Court 


(a)  6  T.  R.  176.  (*)  6  T.  R.  636. 

(c)  1  Bingr.  338 ;  S.  C,  8  Moore,  429. 
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a  pQver  of  examining  either  party  by  a  process  which  does        1837* 
not  ex^nd  beyond  the  limits  of  the  CourL    That  provi"     p^jchabp 
sioD  does  not  make  it  necessary  that  the  plaintiff  should  «» 

reside  within  the  jurisdiction  of  the  Court.  This  opinion 
is  confirmed  by  the  19th  section,  relating  to  costs, 
which  merely  requires  that  the  defendant  shall  reside  in 
the  county.  With  respect  to  the  other  objeetioni  the  case 
of  Jone*  ▼•  Band  (a)  is  decisiye. 

Aldkrson,  B. — ^You  cannot  read  the  19th  section 
without  perceiving  that  it  is  the  defendant  alone  who  is 
required  to  reside  within  the  jurisdiction  of  the  Court. 

Rule  absolute, 
(a)  Ante»  p.  455. 


AlBRIDG^  f'.  BULLER. 

JlRICE  moved  to  set  aside  a  writ  of  habeas  corpus  to  ^n  May,  isse, 

tho  defendant 

bring  up  the  plaintiff  in  order  to  charge  him  in  executioni  was  ouUawed, 
on  the  ground,  that  the  defendant  was  an  outlaw.     It  ap«>  pebV^ry  foi- 
peared  that  the  outlawry  had  taken  place  in  May,  1886,  l^^'JJinJ'JJll^* 
and,  in  February,  1837,  the  defendant  obtained  judgment  caaeoianon« 

•  1         1   •     •  ^M       •  i»  •  Y  ^       1  suit*    Xn  Blarcba 

against  the  plamtm  as  m  case  of  a  nonsuit,  and  for  the  costs  he  obtained  a 
upon  that  judgment,  he  now  sought  to  charge  the  plaintiff  J^'diari|e*the* 
in  execution.     The  writ  of  habeas  corpus  had  issued  in  plaintiff  in  eze- 

cution  for  the 

March  last.  costs  of  that 

judgment;  and 
the  preient  rule 

J.  W»  Smith  shewed  cause. — ^The  application  is  too  was  moved  on 

*^*^  the  39th  April: 

late.    Judgment  was  obtained  in  February,  and  the  pre-  — fieZif,  that 
sent  rule  was  not  moved  for  until  the  S9th  of  April,  the  wM^a  suffiUent 
writ  of  habeas  having  issued  in  March.  ground  for 

°  setting  aside 

the  writ,  and 

Lord  Abingbr,  C.  B.— The  habeas  corpus  is  a  process  Hon^iL'St^too 
to  enforce  the  claim  of  the  defendant.    The  plaintiff  must  ^^ 
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1837.        either  go  to  prison  or  pay  the  money.     If  an  outlaw  bring 

Aldridgb      '^  action,  his  outlawry  may  be  pleaded  in  bar ;  and  Mr. 

v*  Price's  argument  is,  that  the  objection  could  not  be  taken 

BULLER*  ,  ^ 

in  any  other  form  but  this. 

J,  W.  Smith. — Secondly,  this  is  not  a  ground  on  which 
the  Court  will  set  aside  a  writ  of  habeas  corpus.  The 
rule  of  law  which  prevents  a  plaintiff  who  has  suffered 
outlawry  from  appearing  in  court,  has  not  been  held  to 
extend  to  a  defendant.  [Parke^  B. — In  enforcing  his 
claim  for  costs,  is  he  not  acting  as  a  plaintiff  ?  Lord  Abin* 
ger,  C.  B. — Suppose  he  had  brought  his  action  on  the 
judgment?]  In  that  case  the  plaintiff  must  have  pleaded 
the  outlawry  in  abatement,  and  then  he  would  have  been 
obliged  to  have  pleaded  within  four  days.  [Parke^  B. — 
If  forfeited  to  the  crown  it  might  be  pleaded  in  bar.]  In 
the  present  case  the  judgment  was  subsequent  to  the  out- 
lawry, and  could  therefore  only  be  pleaded  in  abatement 
In  Yiner's  Abridgement  (a),  it  is  stated,  that  a  demand 
not  ascertained  at  the  time  of  the  outlawry  is  not  forfeited 
to  the  crown.  And  the  same  has  been  held  in  Clarke  v. 
Scroggs  (6),  and  in  an  Anonymous  case  in  Salkeld  (c). 
As  there  is  a  remedy  by  audita  querela,  the  Court  will  not 
exercise  its  equitable  jurisdiction  upon  motion;  Symons  v. 
Blake  (d).  [Parke y  B. — There  could  not  be  an  audita 
querela;  the  form  of  the  writ  is  audita  querela  defen- 
dentis.] 

Lord  Abinoer,  C.  B. — The  principle  is  clear — nothing 
more  so.  This  is  a  process  by  which  the  defendant  seeks 
to  obtain  a  remedy  upon  his  judgment.  He  might  have 
had  an  action  upon  the  judgment,  but,  as  the  party  is  in 
custody,  he  obtains  a  writ  of  habeas  to  charge  him  in  exe- 


(o)  Tit.  Outlawry,  C.  (c)  Salk.  276. 

(6)  2  Lutw.  1510.  (d)  2  C.  M.  &  R.  416. 
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cution.     He  is  thus  making  use  of  the  authority  and  pro-        1837. 
cess  of  a  court  of  justice,  in  order  to  enforce  his  claim.      "     ' 

1  I  til  AtDRIDOB 

This  an  outuiw  cannot  do,  and  unless  the  outlawry  is  re-  »• 

versed,  it  is  clear  we  ought  not  to  assist  him. 

Parkb,  B. — At  first  I  doubted  whether  the  application 
was  in  sufficient  time,  but  I  think  any  time  before  the 
judgment  is  acted  upon  is  sufficient. 

Rule  absolute. 


Field  v.  Smith  the  younger. 

On  the  18th  of  January  a  writ  of  fieri  facias  issued,  di-  Where  the  she- 
rected  to  the  sheriff  of  Shropshire,  under  which  he  levied  receiTe/nocioe 
on  the  27th  of  January.     On  the  21st  of  February  the  Sl^Vhad^^"' 
sheriff  was  ordered  to  return  the  writ,  and  on  the  1st  of  ^fion^^i  for  hU 

discharffe  under 

March  he  returned  that  he  had  levied  of  the  goods  and  the  Insoiveiit 
chattels  of  the  defendant  14t  0*.  Id.    A  rule  having  been  Sil'wng^'ab- 
obtained  by  Hance,  calling  on  the  sheriff  to  pay  to  the  •«q«eniiy  or- 

.  dercd  to  return 

plamtin  the  amount  levied^  the  writ,  re- 

turned that  be 
had  levied  to  a 

W.  H.  Watson  shewed  cause.— On  the  4th  of  February  ce^^n  w-oont: 

7    —Held,  than  he 

the  sheriff  received  notice  that  the  defendant  had  peti-  was  concluded 
tioned  for  his  discharge  under  the  Insolvent  Debtors'  Act  and  thaTthe"' 
on  the  25th  of  November  previously,  and  upon  the  8th  of  ch^^ww  ^ 
April  the  defendant  was  discharged.     At  the  time,  there-  »Mwer  to  a 

.  .  rule  calling  on 

fore,  that  the  sheriff  made  his  return,  the  defendant  had  a  him  to  pay  over 
defeasible  title  to  the  goods,  which  was  defeated  by  his  the^amount^ 
subsequent  discharire.    Where  a  sheriff  has  returned  fieri  i«^«d,  he  having 

^  ^  neglected  to  uie 

feci,  and  the  defendant  afterwards  becomes  bankrupt,  the  due  diligence  in 
sheriff  is  not  bound  to  pay  over  the  money ;  Bridges  v.  the  defendant's 
Wal/ord{a),  Cluiterbuck  v.  Jones  {b).     [Parke,  B.— The  ^''^^^^ 
sheriff  might  have  ascertained,  by  inquiring  at  the  Insol- 
vent Court,  that  the  defendant  had  assigned  his  effects  to 

(a)  6  M.  &  S.  42.  (6)  15  East,  78. 
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the  provisional  assignee.]  That  assifiiinent  is  npojft  eon* 
dition,  and  unless  the  property  remains  in  the  assignee  it 
is  only  a  defeasible  title,  which  would  have  bocome  sbao^ 
lute,  if  the  Court  had  refused  his  discbarge.  It  would  be 
a  great  hardship,  if  this  rule  were  made  absolute,  since  the 
sheriff  would  be  bound  to  pay  the  money  to  the  ptaiotiff^ 
and  also  to  the  assignees. 

Hance,  in  support  of  the  rule. — The  sheriff  is  concluded 
by  the  return.  It  appears  from  his  own  affidavit,  that  at 
the  time  he  levied,  notice  was  given  him  that  the  defend- 
ant had  petitioned  the  Insolvent  Court  for  his  discharge. 
He  ought,  therefore,  to  have  applied  to  the  Court  to  en- 
large the  time  for  making  the  return.  As  the  sheriff  has 
been  guilty  of  negligence,  the  Court  will  not  relieve  him. 

Pares,  B. — If  the  sheriff  had  used  due  diBgenoe,  the 
Court  would  have  been  inclined  to  assist  him;  but  his 
present  situation  arises  entirely  from  his  own  laches.  The 
cases  cited  are  distinguishable  from  this,  for  there,  the 
sheriff  had  used  due  diligence,  and  made  the  only  retam 
which  he  was  able.  In  the  present  case,  he  must  be 
bound  by  his  return,  and  pay  over  the  money.  He  had  an 
opportunity  of  relieving  himself  by  searching  the  Insolvent 
Court ;  but  having  neglected  to  do  so,  he  must  be  con- 
cluded by  his  return. 

Rule  absolute,  without  costs. 


Smith  v.  Brown. 

No  Judgment      C^  ASE.*— The  declaration  alleged  that  the  defendant  was 
ekber  partj       a  Carrier  from  Birmingham  to  Bristol,  and  that  the  plain* 

where  an  action 

in  a  tort  has  been  tried  before  the  sheriff  under  the  Writ  of  Trial  Act. 

In  an  action  against  a  carrier  for  negHgenoe,  the  declaration  stated  the  contract  to  be  to  carry 
goods  from  Birmingham  to  Bristol,  and  to  deliver  them  to  the  plaintiff  at  Bristol.  The  defendant 
pleaded  the  general  issue,  and  that,  though  the  goods  were  defivered  to  the  defendant  to  be  car- 
ried from  Birmingham  to  Bristol,  yet  they  were  not  delivered  to  the  defendant  to  be  delivered  to 
the  plaintiff  at  Bristol.  The  jnry  found  for  the  plaintiff  on  the  general  issue,  with  damages,  and 
for  the  defendant  on  the  other  plea.  Semble,  on  this  finding  the  defendant  is  entitled  to  the 
postea. 
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tiff  bad  delivered  certain  easka  to  tbe  defendant  at  Bir-  1837* 
mingham^  to  be  by  him  carried  and  conveyed  from  Birming- 
ham  aforesaid  to  Bristol  aforesaid,  and  there  delivered  te 
the  plaintiff,  for  certain  hire  and  reward  therefor  payable 
to  the  defendant  in  that  behalf.  It  then  assigned  as  a 
breach,  that  although  the  time  for  the  delivery  of  the  said 
casks  had  long  since  elapsed,  yet  the  defendant  so  care- 
lessly behaved  and  conducted  himself  in  that  behalf,  that 
by  and  through  his  carelessness,  negligence,  and  improper 
conduct,  the  said  casks  were  not  delivered  to  the  plaintiff 
at  Bristol  or  elsewhere.  Pleas — first,  not  guilty ;  secondly, 
that,  although  true  it  is  that  the  said  casks  were  delivered 
to  the  defendant,  being  such  carrier,  to  be  by  him  convey- 
ed from  Birmingham  to  Bristol,  yet  that  the  same  were  not 
delivered  to  the  defendant  to  be  delivered  to  the  plaintiff 
at  Bristol  modo  et  forma.  The  cause  was  tried  by  con- 
sent before  the  under-sheriff  of  Bristol,  when  the  jury 
found  a  verdict  for  the  plaintiff  on  the  first  issue^  with 
12L  7s.  5d,  damages,  and  for  the  defendant  on  the  second 
issue.  The  under-sheriff  delivered  the  postea  to  the  plain- 
tiff, who  signed  judgment  for  the  damages. 

Addison  moved  for  a  rule  to  shew  cause  why  the  judg- 
ment should  not  be  set  aside  for  irregularity,  with  costs, 
and  why  the  Master  should  not  deliver  the  postea  to  the 
defendant.  [Parker  B. — The  defendant  is  entitled  to  the 
postea  and  judgment:  all  that  the  plaintiff  is  entitled  to  is 
the  costs  of  the  issue  found  for  him.] 

BcM  shewed  cause,  and  objected  that  the  Court  had  no 
power  to  order  tbe  postea  to  be  delivered  to  the  defend- 
ant, as  the  cause  was  tried  coram  non  judice.  Tbe  S  &  4 
Will.  4,  c.  4S,  (the  Writ  of  Trial  Act),  did  not  apply  to  a 
case  like  the  present,  but  only  to  debts  and  pecuniary  de* 
mands :   Watson  v.  Abbott  (a). 

(a)  Ante,  Vol.  2,  p.  215. 
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Addison,  in  support  of  the  rule. — Upon  the  whole 
cord,  the  derendant  is  entitled  to  the  postea :  Vivian  ▼• 
Blake  (a).  Then,  as  to  the  objection,  that  the  sheriff  had 
no  authority  to  try  the  cause,  it  was  now  too  late  to  take 
advantage  of  it,  as  the  cause  was  tried  on  the  I7th  of  April 
last. 


Lord  Abinobr,  C.  B. — As  the  record  now  stands,  the 
defendant  might  have  a  writ  of  error.  In  point  of  fact, 
neither  party  is  in  a  situation  to  sign  judgment:  it  is 
an  informal  record,  and  no  judgment  can  be  given.  The 
sheriff  had  no  power  to  try  this  particular  case ;  the  act 
of  Parliament  does  not  extend  to  it.  The  judgment  is  a 
perfect  nullity,  but  I  see  no  reason  for  encouraging  a  writ 
of  error  by  delivering  the  postea  to  the  defendant.  The 
rule  must  be  absolute  for  setting  aside  the  judgment,  and 
discharged  as  to  the  other  part. 

Rule  accordingly, 
(a)  11  East,  263. 


Dawes  t>.  Anstruther. 

This  was  an  action  on  two  bills  of  exchange  for  250/. 
each,  drawn  by  W.  Gordon  upon  and  accepted  by  the  de- 
fendant, and  indorsed  by  Gordon  to  the  plaintiff.  The  de- 
claration contained  but  two  counts,  one  on  each  bill.  The 
particulars  of  demand  were  as  follow : — 

*'  This  action  is  brought  to  recover  the  sum  of  500L  doe 
particulars  of  from  the  defendant  to  the  plaintiff  upon  the  several  bills 
thTartion  te  be  of  exchange  set  forth  in  the  first  and  last  counts  of  the  de- 
^'^Vfiol^Mh.   claration,  with  interest  thereon.'' 

anoiuit  of  the  . 

biUf  set  forth  in  the  declaration.  The  plaintiff  had  arretted  the  defendant  for  240t  only,  and  the 
bills  were  given  by  the  defendant  to  the  drawer  at  a  security  for  money  paid  by  him  for  the  defen- 
dant, and  indorsed  by  the  drawer  to  the  plaintiff  :—He«,  that  the  defendant  was  entiUed  to  iaither 
and  better  particulars  of  the  plaintiff's  demand,  Aldencnt  B.,  diasentiente. 


In  an  action 
by  indorsee 
against  acceptor 
of  two  bills  of 
exchange  for 
500L  each,  the 
declaration  con- 
tained two 
counts  on  the 
bilU  only.    The 
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A  summons  was  taken  out  beFore  Gtsmey,  B.,  at  cham-  1837. 
bers,  for  a  further  and  better  account  in  writing  of  the  dawbs 
particulars  of  the  plaintiff's  demand,  with  dates,  and  the  v. 

learned  Judge  made  an  order  accordingly.     Ogle  having 
obtained  a  rule  to  rescind  the  order, 

Theiiger  shewed  cause,  upon  an  affidavit,  which  stated 
that  the  plaintiff  had  arrested  the  defendant,  and  that  the 
writ  was  indorsed  for  bail  for  240^1,  and  there  was  a  further 
indorsement  that  the  plaintiff  claimed  240/.  6#«  4d,  for 
debt,  without  interest,  and  SL  \0s.  for  costs;  it  also  stated 
that  the  bills  were  delivered  to  Gordon  as  a  security  for 
money  to  be  paid  by  him  for  the  defendant,  and  that  the 
defendant  did  not  know  who  the  plaintiff  was.  The  de* 
fendant  had  deposited  money  in  lieu  of  bail.  Under  these 
circumstances,  it  was  contended  that  the  defendant  was 
entitled  to  better  particulars  of  the  amount  the  plaintiff 
sought  to  recover.  In  Brooks  v.  Farlar  (a),  which  was 
an  application  for  better  particulars,  Tindal,  C.  J.,  in  de- 
livering judgment,  says :  "  On  a  single  count  for  a  bill  of 
exchange,  the  defendant  is  not  entitled  to  any  particulars 
unless  he  makes  out  a  strong  case  of  exception."  The  cir- 
cumstances of  this  case  are  such  as  to  entitle  the  defendant 
to  call  upon  the  plaintiff  for  better  particulars.  lAlderson, 
B. — You  want  a  bill  of  discovery,  and  you  had  better  go 
into  a  court  of  equity :  it  is  not  usual  to  require  any  more 
particulars  in  actions  on  bills  of  exchange  than  are  here 
given.]  The  plaintiff  arrests  for  240/.,  and  then  claims 
600/.,  so  that  it  is  impossible  to  know  what  he  is  going  for. 
[Alderson^  B. — The  only  question  is,  whether  this  is  not 
a  good  particular  in  an  action  on  a  bill ;  I  do  not  see  what 
more  particulars  could  be  given :  you  may  have  an  equit- 
able right  to  inquire  under  what  circumstances  the  bills 
were  indorsed  to  the  plaintiff,  but  that  is  the  subject  of  a 

(a)  3  Bing.  N.  G.  291 ;  ante,  p.  361. 
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^887*        special  application.]    The  Judge  is  to  exercise  his  discre- 
Daitm       ^^^  under  the  particular  circumstances  of  the  case. 


AmrmoTHML 


Ogle,  contrd,-«-The  declaration  only  contains  two 
counts  on  the  bilki  and  the  particulars  state  everything 
the  defendant  can  require*  A  plaintiff  is  not  confined  to 
the  sum  indorsed  upon  the  writ,  but  may  claim  at  the  trial 
the  iiill  amount  of  the  two  bilh. 

Lord  Abinger,  C.  B. — Suppose  this  had  been  an  action 
by  Gordon  himself,  and  the  defendant  had  made  an  appli- 
cation for  further  particulars,  upon  affidavit  stating  that 
the  bills  were  given  to  Gordon  under  an  agreement  that 
he  should  pay  some  debt  of  the  defendant's ;  if  Gordon 
does  not  deny  that  tlie  bills  were  merely  a  security  for 
money  paid,  although,  in  point  of  law,  in  an  action  #n  the 
bills,  he  might  sue  for  the  whole  amovnt,  yet  the  defend- 
ant has  a  right  to  know  what  sum  he  really  claims.  Ex 
concestis,  these  bills  were  given,  not  for  a  debt,  but  as  a 
security  for  money  advanced.  I  should  think  this  is  a  case 
in  which  better  particulars  of  the  plaintiff's  demand  ought 
to  be  given,  it  appearing  that  he  is  only  entitled  to  9iOL 

Alderson,  B. — A  bill  of  particulars  is  simply  this: 
when  the  declaration  is  so  general  that  yon  cannot  upon 
the  face  of  it  ascertain  what  the  plaintiff  goes  for,  then  the 
defendant  has  a  right  to  call  upon  the  plaintiff  for  a  state- 
ment of  his  demand ;  but  I  have  always  understood,  as 
long  as  I  have  been  acquainted  with  the  law,  that  where 
there  is  a  special  count,  the  defendant  cannot  require  par- 
ticulars, as  the  particular  is  the  declaration  itself.  I  find 
it  so  laid  down  in  Tidd's  Practice,  and  in  all  the  books : 
there  is  no  variation  in  the  practice — particulars  of  the 
sum  the  plaintiff  seeks  to  recover  are  never  reqaired  in 
actions  on  bills  of  exchange.  This  may  be  a  case  in  which 
the  party  may  not  be  equitably  entitled  to  recover  the 
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amount  for  which  he  goes,  bat  that  b  no  reason  why  he  ^  1B37. 
flhould  be  obliged  to  state  in  his  particukrs  that  he  goes  for 
840^  only.  It  may  be  an  unconscientious  thing  to  demand 
this  BOOL ;  but  can  any  person  doubt,  if  he  sees  a  count 
upon  one  bill  of  exohange  for  S50/.,  and  another  count 
upon  another  bill  of  exchange  for  250/.,  and  a  particular 
that  the  plaintiff  goes  for  the  amount  of  the  bills  in 
those  counts,  could  any  person  doubt  the  distinctness  of 
the  demand  i — whether  conscientious  or  not,  is  another 
question.  To  require  further  particulars  in  a  case  like  this, 
is  to  make  use  of  particulars  to  stay  proceedings  until  the 
phdntiff  should  limit  his  demand. 

BoLLAND,  B. — So  far  I  agree  with  my  Brother  Al- 
derson,  that  there  must  be  some  clear  and  specific  grounds 
for  asking  for  better  particulars  in  actions  on  bills  of  ex- 
change than  are  here  given,  and  I  am  not  aware,  except 
in  one  instance,  that  I  ever  made  such  an  order.  But,  in 
the  present  case,  if  the  application  had  be^n  made  to  me,  I 
should  have  called  upon  the  plaintiff  to  square  his  demand 
by  what  he  originally  indorsed  upon  the  writ,  viz.,  240/. 
and  upwards.  If  the  holder  of  these  bills  had  a  claim  for 
500/.,  it  is  extraordinary  that  he  should  moderate  his  claim 
to  840/.  The  presumption  is,  that  an  indorsee  would  claim 
the  whole  amount  which  he  could  prove  at  the  trial.  The 
ground  upon  which  I  agree  with  the  Lord  Chief  Baron  is 
this,  that  the  plaintiff  has  confined  himself  to  a  claim  of 
240/.  by  arresting  for  that  amount  only ;  if  he  had  not  done 
so,  the  defendant  would  have  been  left  to  a  court  of  equi- 
ty and  a  bill  of  discovery.  It  is  clear  Gordon  had  the 
bills  put  into  his  hands  as  a  security;  and  I  think,  un- 
der the  circumstances,  that  the  plaintiff  is  bound  to  give 
particulars  of  the  sum  he  claims. 

GuRNEY,  B. — I  never  in  any  other  case  made  an  order 
for  better  particulars  in  an  action  on  a  bill  of  exchange ; 


743 


CASES  ON  POINTS  OF  PRACTICE,  BXCH. 


1837.        but,  under  the  circumstanceSy  I  think  it  was  not  unreason- 
j^  able  to  call  upon  the  plaintiff  to  state  more. 


V. 
AmTKUTHBft. 


Lord  Abingkr,  C.  B. — I  am  not  aware  that  we  may  not 
do  justice  in  this  Court  in  a  summary  way,  instead  of  com- 
pelling  the  party  to  resort  to  a  bill  of  discovery. 

Rule  discharged. 


A  deeluadon 
on  the  28  Elis. 
G.  4,  stated  that 
Uie  sheriff  took 
**  more  and 
other  considera- 
don  than  is  by 
the  statute 
limited  and  ap- 
pointed in  that 
behalf;  that  is 
to  say,  divers 
large  sums  of 
money,  in  the 
whole  amount- 
ing to  the  sum 
of  U  ISs.  2tU, 
more  than  is  in 
the  said  act 
limited  and 
appointed  in 
that  behalf: — 
Held  bad  on 
special  demur- 
rer. 


AsHBY  V.  Harries. 

X  HIS  was  an  action  on  the  26  Eliz.  c.  4,  against  the 
Sheriff  of  Northamptonshire,  for  extortion.  The  declara- 
tion (which  was  in  the  usual  form)  stated  a  judgment 
against  the  plaintiff  for  54/.  9s.  Zd. ;  that  a  writ  issued, 
directed  to  the  defendant,  and  indorsed  to  levy  S2/.  9^.  6dl 
besides  sheriffs'  poundage,  &c. ;  that  the  defendant,  by 
virtue  of  the  writ,  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  plaintiff  of  the  value  of  the 
monies  indorsed  upon  the  writ :  yet,  the  defendant,  neglect* 
ing  his  duty  as  such  sheriff,  wrongfully  and  illegally  re- 
ceived and  took  of  and  from  the  plaintiff  for  the  serving 
and  executing  the  said  execution  more  and  other  consider- 
ation and  recompence  than  is  by  the  statute  limited  and 
appointed  in  that  behalf,  that  is  to  say,  divers  large  sums 
of  moneys  in  the  whole  amounting  to  the  sum  qf\Ll6s.2d. 
more  than  is  in  the  said  act  limited  and  appointed  in  thai 
behalf^  contrary  to  the  form  of  the  statute,  whereby  the 
plaintiff  is  damaged  and  grieved  &c. 

Special  demurrer,  assigning  for  cause  that  the  declara- 
tion does  not  state  how  much  the  defendant  received  and 
took  from  the  plaintiff  for  serving  the  said  writ  of  execu- 
tion, but  only  that  he  took  1/.  16«.  Zd.  more  than  is  in  the 
act  limited,  and  that  defendant  cannot  take  issue  on  that 
allegation  without  admitting  that  the  sum  mentioned  is 
more  than  is  by  law  allowed. 


Abhbt 
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Peacock,  in  support  of  the  demurrer. — ^The  declaration         1837* 
is  defective,  inasmuch  as  it  mixes  the  law  and  fact.     It 
should  state  how  much  the  defendant  took,  or  that  he  took  v. 

more  than  a  shilling  in  the  pound  upon  the  sum  levied. 
In  Comyn's  Digest,  title  Pleader,  (E.  34),  it  is  said  that 
every  plea  ought  to  be  triable,  and  therefore  must  consist 
of  matter  of  law,  which  is  determinable  by  the  Court — or 
matter  of  record,  which  is  triable  by  the  record — or  matter 
of  fact,  which  is  triable  by  the  country :  and  if  fact  is  com- 
plicated with  matter  of  law,  so  that  it  cannot  be  tried  by 
the  Court  or  jury,  the  plea  is  bad ;  as  if  the  defendant 
pleads  that  A.  licite  gavisus  fuit  bona  felon,  it  will  be  bad, 
for  the  jury  cannot  determine  whether  he  lawfully  enjoyed, 
nor  the  Court  whether  he  enjoyed.  So  if  the  condition  of 
a  bond  be,  that  he  will  shew  a  sufficient  discharge  of  an 
annuity,  it  is  bad  if  he  pleads  that  he  shewed  a  sufficient 
discharge,  for  the  jury  cannot  try  whether  it  is  sufficient ; 
but  he  ought  to  shew  what  discharge  he  gave,  and  the 
Court  will  judge  whether  it  be  sufficient.  If  a  plea  of  the 
Statute  of  Limitations  should  state  that  the  cause  of  action 
did  not  accrue  within  the  time  limited  by  law^  that  would 
be  bad,  for  the  fact  and  law  would  both  be  submitted  to 
the  jury.  Where  there  is  a  difficulty  in  the  construction 
of  an  act  of  Parliament,  as  in  the  case  of  Paget  v.  Foley  (a), 
which  arose  on  the  3  &  4  Will.  4,  c.  42^  s.  3,  this  method 
of  pleading  would  be  productive  of  the  greatest  incon- 
venience ;  it  would  be  necessary  to  incur  the  expense  of  a 
trial  to  ascertain  the  fact,  and  then  to  go  to  the  Court  for 
its  decision  as  to  the  law.  It  appears  from  the  case  of 
Lyster  v.  Bromley  (6),  that  there  was  formerly  difficulty 
in  the  construction  of  the  28  Eliz.  c.  4.  [Parke,  B. — It 
may  be  questionable  whether  the  sheriff  can  levy  for  the 
expenses  of  his  poundage]. 

(a)  2  Bing.  N.  G.  679.  (b)  Cro.  Car.  286. 

VOL.  V.  C  C  C  D.  p.  C. 
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Humfrey^  in  support  of  the  declaration,  stated  it  to  be 
in  the  form  always  used,  and  referred  to  Rumsey  ▼.  T^- 
nell  (a) ;  but,  upon  the  suggestion  of  the  Court,  consented 
to  amend. 

Amendment  on  payment  of  costs. 

(a)  2  BiDf.  266. 


In  order  to  ob- 
tain an  attach- 
ment for  not 
obeying  a  sub- 
pcBna  ad  testi- 
ficandum, the 
affidavit  mutt 
state  the  party 
to  be  a  material 
witness. 


Tin  LET  r.  Porter. 

Al  rule  having  been  obtained  by  Cresstoell  for  an  at- 
tachment against  a  person  of  the  name  of  Askew,  for  not 
obeying  a  subpoena  ad  testificandum, 

R.  Alexander  shewed  cause,  and  objected,  that  the  affi- 
davit on  which  the  rule  was  obtained  did  not  state  that 
Askew  was  a  material  witness.  He  referred  to  Taylor 
V.  IVillans(a). 


Cresswelly  in  support  of  the  rule,  urged  that  there  was 
nothing  to  shew,  that  the  plaintiff  did  not  bona  fide  intend 
to  make  use  of  his  evidence. 

Lord  Abinoer,  C.  B. — Where  the  party  has  another 
remedy,  he  ought  to  shew  in  his  affidavit  that  the  person 
against  whom  he  seeks  to  obtain  an  attachment  was  a 
material  witness  in  the  cause. 

Parke,  B. — We  are  bound  by  the  decision  of  the  Court 
of  Common  Pleas :  it  appears  to  be  a  new  practice,  but 
as  it  has  been  so  decided,  we  must  respect  that  authority. 

Rule  discharged. 


(a)  4  M.  &  P.  69. 
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1837. 

In  re  Robert  Thompson. 

Al  bill  was  filed  in  the  Court  of  Chancery  against  An  officer  of 
Mr.  Thompson  and  other  persons^  as  executors  and  trus-  ^^^^  -^^^   ^ 
tees  under  the  will  of  a  deceased  party.     Mr.  Thompson,  ^°"''  of  Chan- 

,  ^^y  ••  executor 

who  was  one  of  the  side  clerks  in  the  King*8  Ilemem-  wiih  othen, 
brancer^s  Office,  sued  out  a  writ  of  privilege,  and  served  a  air  with  a  writ 
oopy  on  the  plaintiff.  ^X&r' 

to  let  aside 

SimpUnson  moved  the  Court  to  set  aside  the  writ--IC  Co'u^Tll'f^ 
is  doubtful  whether  the  privilege  of  an  officer  of  this  Court  ^^".l^t^e^;^'^ 
is  available  aizainst  a  proceeding  in  the  Court  of  Chancery.  <*»^  ■«*  operate 

^  '^  ^  ''aaan  injunction. 

In  y iner*8  Abridgment,  title  Privilege,  524,  p.  S6,  it  is  said,  or  cuperMde  the 
''The  Lord  Chancellor  Egerion  declared  that  no  chequer  pu^lngthe 
man  is  privileged  against  a  subpoena  of  this  court;  and  se*  F^^^^^ 
veral  pleas  by  officers  there,  as  register,  receiver,  &c.,  havb 
been  overruled.    But,  at  all  events,  the  writ  only  applies  to 
cases  where  the  officer  is  sued  alone,  and  in  his  individual 
capacity.     In  Fanshaw  ▼•  Famhaw  (a),  two  of  the  defen- 
dants, being  officers  of  the  Exchequer,  plead  the  privilege 
of  the  Exchequer.     Plea  over-ruled,  because  there  was  a 
third  defendant,  who  had  no  right  of  privilege.     Powle^s  , 
case  (i),  Molyn  v.  Cook  (c),    Taumsend  v.  Duppa  (d) 
Praii  V.  Salt  (e),  RobarU  v.  Mason  (/),  Ramsboiiom  v* 
Harcourt  (g)^  all  establish  that  the  privilege  cannot  be 
made  use  of  where  the  party  claiming  it  is  sued  jointly 
with  other  persons.     If  the  law  were  not  so,  this  incon- 
sistency would  follow — that  if  the  other  party  happened 
to  be  an  officer  of  the  Court  of  Chancery,  there  would  be 
no  means  of  suing  at  all.     Farther,  to  entitle  a  party  to 
this  privilege,  he  must  be  sued  in  his  personal  and  not  in 

(a)  1  Vernon,  246.  {e)  Cited  Bac.  Ab.  tit.  Priv. 

(b)  Dyer,  377.  533. 

(c)  Vent.  298.  (/)  1  Taunt  264. 

(d)  Str.  610.  (g)  4  M.  &  S.  566. 

c  c  c  S 
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1837-        his  representative  character.     Another  objection  to  the 
r^  writ  is,  that  the  bill  was  filed,  and  the  subpoena  served. 

In  re  '  *^ 

Thompson,  when  the  Court  of  Exchequer  was  not  sitting.  The  form 
of  the  writ  of  privilege  is,  that  the  officers  of  the  Exche- 
quer are  not  to  be  impleaded  in  any  other  court  '*  so  long 
as  the  said  Court  of  Exchequer  shall  be  open  (a).'' 

Charles  Purton  Cooper,  contrii. — Though  the  Courts 
may  not  be  disposed  to  favour  a  privilege,  now  the  reason  for 
establishing  it  has  passed  away,  yet,  if  it  is  no  longer  use- 
ful, or  eren  injurious,  it  is  for  the  Legislature,  and  not  the 
Court,  to  interfere.  It  is  true,  that,  in  certain  cases,  the 
privilege  has  not  been  allowed,  where  the  party  claiming 
it  has  been  sued  jointly  with  others  not  privileged ;  but  it 
will  be  found  that,  in  all  those  cases,  the  reason  for  dis- 
allowing the  privilege  was,  that  the  party  could  not  hare 
the  same  remedy  in  the  Court  where  the  privilege  was 
claimed.  In  the  Court  of  Chancery,  though  there  is  both 
an  equity  and  a  common-law  jurisdiction,  yet,  if  the  case 
required  the  decision  of  a  jury,  the  party  could  not  have 
the  complete  remedy  he  desired.  Chief  Baron  Gilbert, 
in  his  treatise  on  Civil  Actions  in  the  Common  Pleas  (i), 
after  stating  that  the  particular  privilege  of  the  officers  of 
each  Court  is  not  to  be  impleaded  elsewhere,  goes  on  to 
say,  ''  But  this  is  to  be  understood  when  the  plaintiff  can 
have  the  same  remedy  against  the  officer  in  his  own  court 
as  in  that  where  he  sues  him,  for  if  money  be  attached  in 
an  attorney's  hands  by  foreign  attachment  in  the  Sheriff's 
Court  in  London,  he  shall  not  have  his  privilege,  because 
in  this  case,  the  plaintiff  would  be  remediless;  for  the  fo- 
reign attachment  is  by  particular  custom  of  London,  and 
does  not  lie  at  common  law ;  so  that,  if  an  attorney  should 
have  bis  privilege,  the  plaintiff  should  be  without  his  re- 


(a)  See  a  form  of  the  writ  in      qaerOfficeof  Pleas,  p.51. 
Burton's  Practice  in  the  Exche-         {b)  p.  809. 


n 
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dress.  So,  if  a  writ  of  entry  or  other  real  action  be  1837* 
brought  against  an  attorney  of  the  King's  Bench,  he  can*  ^^  ^ 
not  plead  his  privilege,  because  if  this  should  be  allowed,  Thompson. 
the  plaintiff  would  have  a  right  without  remedy,  for  the 
King's  Bench  hath  not  cognizance  of  real  actions.  So,  if 
an  attorney  of  the  Common  Pleas  be  sued  in  an  appeal, 
he  shall  not  have  his  privilege,  for  his  own  Court  hath 
not  cognizance  of  this  action,  and  by  this  protection  he 
should  go  unpunished."  In  the  Court  of  Exchequer  no 
case  could  arise  in  which  the  party  against  whom  the  pri- 
vilege is  set  up  would  not  have  an  equal  remedy  as  in  any 
other  Court  either  of  law  or  equity.  Numerous  instances 
are  collected  in  Burton's  Practice  in  the  Exchequer  Office 
of  Pleas  (a),  where  the  privilege  has  been  allowed  though 
the  party  claiming  it  has  been  joined  with  others.  '*  In 
the  1 1  Prac.  2,  Newport  (servant  of  W.  Fprd  one  of  the 
Barons),  and  Margaret  his  wife  against  Horseman,  in 
debt  pro.  debo.  prefat.  Margarette  dum  sola  Aiit ;  Mich. 
7  Hen.  5,  Dixon,  clerk  of  the  pipe^  and  two  others  not 
having  privilege,  against  Walter,  the  parson  of  St.  Marga*> 
ret  Moises  in  London,  in  trespass." 

But  the  plaintiff  is  premature  in  making  this  applica- 
tion. The  writ  is  not  addressed  to  the  plaintiff,  but  to  the 
Lord  Chancellor,  and  without  Mr.  Thompson  should  take 
the  further  proceeding  of  pleading  the  privilege  the  writ 
is  a  mere  nullity.  Supposing  Mr.  Thompson  had  been 
arrested,  the  sheriff  would  not  be  justified  in  discharging 
him  upon  the  mere  production  of  this  writ ;  Crossley  v. 
Shato  (b).  Until  the  privilege  is  pleaded,  the  question  as 
to  how  far  he  is  entitled  to  avail  himself  of  it  cannot  arise : 
Snee  v.  Humphreys  (c).  The  only  effect  of  the  suing  out 
the  writ,  is  to  give  notice  that  he  is  an  officer  of  the  Court 
of  Exchequer,  and  enjoying  the  privilege.     There  is  a 


(a)  Vol.  1,  p.  45,  48.  (b)  2  W.  Blac.  1085. 

(c)  1  Wils.  306. 
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1837*        distinction  between  the  writ  of  privilege  and  an  injunotion 
-    ^         of  privilege. 


TaoMrsoH. 


Simpkinson,  in  reply,  contended  that  writ  operated  as 
an  injunction  of  privilege. 

Lord  ABiNGBRy  C.  B. — I  am  of  opinion  that  there  is  no 
ground  for  the  application.  This  writ  is  not  an  injunction, 
but  is  nothing  more  than  a  testification  under  the  authori- 
ty of  the  Court,  that  the  party  has  a  general  privilege. 
And  it  is  a  mistake  to  suppose  this  document  can  be  used 
for  the  purpose  of  intimidation  in  the  present  case.  The 
suing  out  the  writ  of  privilege  does  not  do  away  with  the 
necessity  of  pleading  the  privilege,  but  it  ia  only  evidence 
in  support  of  the  plea.  We  are  asked  to  set  aside  the 
writ,  because  the  privilege  cannot  apply  to  this  particular 
case ;  but  why  set  it  aside  because  the  party  tries  to  make 
that  use  of  it  which  the  law  does  not  permit  ?  As  the  at- 
tempt has  been  made  to  use  the  writ  for  the  purpose  of 
deceiving  the  plaintiff,  the  application  will  be  discharged 

without  costs. 

Application  discharged,  without  costs. 


In  an  acdon  by 
an  executor  on 
a  promissory 
note,  the  decla- 
ration alleged  a 
promise  to  tlie 
plaintiff  after 
Uie  death  of 
his  testator:— 
Held,  that  non 
assumpsit  was 
a  good  plea. 


Gilbert,  Executor,  r.  Platt. 

ixSSUMPSIT  on  a  promissory  note  made  by  the  defend- 
ant, payable  to  the  order  of  the  plaintiff's  testator.  The 
declaration,  after  stating  the  making  of  the  note  in  the 
usual  form,  alleged  a  promise  to  the  plaintiff  as  esiecutor 
after  the  death  of  his  testator.  The  defendant  pleaded 
that  he  did  not  promise  modo  et  forma*  To  this  plea  there 
was  a  general  demurrer. 

R.  V.  Richards^  in  support  of  the  demurrer, — This  plea 
is  forbidden  by  R.  H.  T.  4  Will.  4  (a),  which  directs  that 

(a)  Ante,  Vol.  2^  p.  322. 


^ 
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in  all  actions  on  bills  of  exchange  and  promiaaory  notes  tbe 
plea  of  non  aseumprit  shall  be  inadmissible.  [Parke,  B.--*** 
The  efiSecfc  of  this  plea  is  to  admit  there  was  such  a  note, 
and  to  deny  the  promise  to  the  plaintiff  as  executor :  in 
no  other  way  could  he  raise  the  question,  as  to  whether 
you  mean  to  take  the  case  out  of  the  Statute  of  Limita^ 
tions.]  The  promise  to  the  executor  is  raised  by  inference 
of  law :  supposing  this  to  be  an  action  on  the  note,  the 
plea  of  non  assumpsit  is  inadmissible.  [Parke,  B. — It  is 
not  an  action  on  the  note  in  the  sense  used  in  the  rule,  but 
an  action  on  the  subsequent  promise.]  If  at  tbe  trial  the 
probate  were  put  in,  and  the  plaintiff  proved  the  note  in 
favour  of  the  testator,  the  law  would  imply  a  promise  to 
pay  the  executor.  [Parke,  B. — ^The  law  does  not  imply  a 
promise  to  the  executor,  for,  in  that  case,  the  Statute  of 
Limitations  would  run  from  the  death  of  the  testator.] 
There  can  be  no  such  promise  as  that  laid  to  pay  the  note, 
unless  the  note  existed  as  a  note,  and  then  it  necessarily 
follows  that  this  is  an  action  upon  tbe  note.  [Alderson, 
B. — The  action  is  not  upon  the  promise  contained  in  tlie 
note,  and  that  is  the  meaning  of  the  rule.  But,  assuming 
this  to  be  an  action  on  the  note,  tiie  rule  says  that  the  plea 
must  traverse  some  matter  of  fact,  and  that  is  done  here 
by  denying  the  promise  to  the  executor :  the  rule  is  clear 
enough  if  taken  altogether ;  it  means  that  the  implied  pro«* 
mise  cannot  be  traversed.  Here  it  will  be  necessary  to 
shew,  as  a  matter  of  fact,  a  promise  to  the  executor,  and 
that  may  no  doubt  be  traversed,  not  being  a  promise  con* 
tained  in  the  note  itself.  Parke,  B. — The  rule  is  confined 
to  actions  upon  the  note  itself,  that  is,  where  the  sole  cause 
of  action  is  the  making  of  the  note.  This  declaration  is 
not  maintainable  without  proving  an  express  promise  to 
the  plaintiff.]  Suppose  a  declaration  on  a  note  were  so 
framed  as  to  make  the  date  of  the  note  material,  and  it 
appeared  on  the  face  of  the  declaration  that  the  debt  was 
barred  by  the  statute,  could  non  assumpsiit  be  pleaded  t 
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1837. 


Gilbert 
Flatt. 


[Pariet  B. — If  the  plaintiff  shewed  the  debt  to  be  baned^ 
and  alleged  a  promise  to  pay,  I  am  not  sure  non  assumpsit 
might  not  be  pleaded.]  The  plea  does  not  confess  or  avoid 
the  matters  stated  in  the  deckration.  ^Parke,  B. — The 
declaration  contains  two  material  allegations,  the  making 
the  note,  and  after  the  death  of  the  testator  a  promise  to 
pay :  the  plea  denies  a  material  allegation.] 

Richards  then  prayed  leave  to  amend  on  payment  of 
costs,  which  was  granted. 

Amendment  on  payment  of  costs. 


A  petitioti  of 
right  WH  ad- 
dmied  to  the 
King  «  in  kit 
Court  of  Ex' 
chequer  i"  the 
King  indorsed 
it "  Boit  droit 
full's—Held, 
that  thii  Court 
had  no  Juria- 
diction  to  adia- 
dicate  upon  it. 
Where  a  pe- 
tition of  right  if 
indorsed  gene- 
rally, it  goes 
to  the  Court  of 
Chancery}  and 
in  order  to  give 
the  other  courts 
jurisdiction, 
there  must  be 
a  special  in- 
dorsement, 
oommanding 
right  to  be  done 
in  the  particular 
court. 


Ex  parte  Perino. 

X  HIS  was  a  petition  of  right,  presented  by  Mr.  Pering 
to  obtain  compensation  for  the  use  of  his  patent  for  the  im- 
provement of  anchors.  Mr.  Pering  had  held  the  offices  of 
steward  and  clerk  of  the  dock-yard  at  Plymouth  from  the 
year  1782  to  1822,  when  he  was  allowed  to  retire  upon  a 
pension  of  450/.  per  annum.  During  that  period,  he  had 
made  several  suggestions  pf  improvements  in  the  construc- 
tion of  ships,  and  in  the  year  1830,  having  invented  an 
additional  improvement  in  the  formation  of  anchors,  ob- 
tained a  patent  containing  a  proviso  for  making  the  same 
void,  if  he,  his  executors,  administrators,  and  assigns 
should  not  supply  or  cause  to  be  supplied  for  his  Majesty's 
service  all  such  articles  of  the  said  invention  as  he  or  they 
should  be  required  to  supply  in  such  manner  and  at  such 
times,  and  at  and  upon  such  reasonable  prices  and  terms 
as  should  be  settled  for  that  purpose  by  the  commissioners 
for  executing  the  office  of  Lord  High  AdmiraL  Subse- 
quently Mr.  Pering,  at  the  request  of  the  Commissioners 
of  the  Navy,  drew  up  instructions  for  the  guidance  of 
smiths  at  the  dock-yards  in  making  the  improved  anchor. 
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and  on  that  occasion  he  was  occupied  three  months,  and  1837. 
incurred  considerable  expense  in  superintending  the  con-  ^  " 
St  ruction  of  the  anchor  and  in  journeying  to  and  from  Fe&ino. 
Plymouth,  but  had  neither  received  his  expenses  or  any 
remuneration.  Applications  had  been  made  to  the  Board 
of  Admiralty 9  and  to  the  First  Lord  of  the  Admiralty,  but 
without  effect.  Mr.  Pering  thereupon  applied  to  the 
Court  of  King's  Bench  for  a  mandamus  to  the  Lords  of 
the  Admiralty,  commanding  them  to  fix  a  reasonable  price 
to  be  paid  to  him  for  the  use  of  his  patent,  but  the  Court 
refused  to  grant  a  rule  (a).  The  present  petition  was  then 
presented,  addressed  to  the  King  in  his  Court  of  Exchc" 
quer,  and  after  stating  the  facts,  prayed  that  the  King 
would  be  graciously  pleased  to  order  that  right  be  done  {b). 
The  King  indorsed  the  petition  "  soit  droit  fait."  There 
was  a  further  indorsement  by  the  Secretary  of  State  for 
the  Home  Department,  referring  the  petition  to  the  Attor* 
ney-General. 

The  Attorney-General  appeared,  and  objected  that  the 
Court  had  no  jurisdiction.  The  indorsement  referred  the 
petition  to  the  King's  attorney,  wbo  is  either  to  confess  or 
deny  the  facts  stated  in  it :  upon  his  denying  them,  an  in- 
quisition issued  to  ascertainwhether  they  are  true  or  false* 
[AldersonfR* — ^In  Comyn's  Digestit  is  stated  (c) that  ^^  upon 
petition  out  of  Parliament,  or  there,  if  it  be  not  pursued  as 
a  statute,  it  shall  be  indorsed  by  the  King  '  soit  droit  fait,' 
and  then  delivered  to  the  Chancellor.'']  The  course  of 
proceeding  is  stated  by  Lord  Keeper  Somers  in  his  argu*- 
ment  in  The  Bankers^  Case  (d) :  he  says  **  The  manner  of 
answering  petitions  to  the  person  of  the  King  was  very 
various,  which  variety  did  sometimes  arise  from  the  con- 
clusion of  the  party *s  petition,  sometimes  from  the  nature 

(a)  See  Ex  parte  Pering,  6  N.      Ryley's  Placita  P&rliamentaria. 
&  M.  472.  (c)  Tit.  Prerogative  (D.  80.) 

(6)  See  forms  of  pedtion  in         (d)  Ed.  1733,  p.  40, 41. 
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1837.        of  the  things  and  sometimes  from  favour  to  the  peraoD^  and 
^  according  as  the  indorsement  was,  the  party  was  sent  into 

PcRiMo.  Chancery  or  the  other  courts.  If  the  indorsement  was 
general,  *  soit  droit  fait  al  partie,'  it  must  be  delivered  to 
the  Chancellor  of  England,  and  then  a  commission  is  to 
go  to  find  the  right  of  the  party,  aifd  ihat  being  found,  so 
that  there  was  a  record  for  him,  thus  warranted,  he  is  let 
in  to  interplead  widi  the  King.  But  if  the  indorsement 
was  special,  then  the  proceeding  was  to  be  according  to  the 
indorsement  in  any  other  Court.  This  is  fully  explained 
by  Stamford,  in  his  Treatise  of  the  Prerog.  cap.  SS." 

The  Coukt  then  called  upon 

W.  H*  Watson  in  support  of  the  petition. — A  petition 
of  right  will  lie  to  any  of  the  Courts  at  Westminster. 
[Lord  Abinger,  C.  B. — The  King  may  refer  it  to  any  of 
.  the  Courts ;  for  instance,  upon  a  question  touching  real 
property,  he  may  refer  it  to  the  Common  Pleas ;  upon  a 
matter  relating  to  the  revenue,  to  this  Court ;  or  upon  a 
point  of  criminal  law,  to  the  King's  Bench.]  This  petition 
is  presented  to  the  King  **  in  his  Court  of  Exchequer**  at 
Westminster.  [Lord  Abinger,  C.  B. — The  presenting  the 
petition  to  the  King  in  his  Court  of  Exchequer  does  not  give 
the  Court  any  jurisdiction.]  The  King  says  **  let  right  be 
done.''  [Lord  Abinger,  C.  B. — But  as  to  the  mode  of  doing 
it,  he  requires  the  advice  of  his  Attorney-General.  Where 
he  says  **  let  right  be  done,"  it  means  done  in  the  Court  of 
Chancery.]  That  is  where  the  petition  is  general,  and  not  to 
the  King  "  in  his  Court  of  Exchequer.**  [Alderson,  B. — 
The  King  does  not  say  "  let  right  be  done"  in  his  Court  of 
Exchequer.  Lord  Abinger,  C.  B. — Suppose  the  Attorney- 
General  should  advise  the  King  to  refer  to  the  Court  of 
Chancery,  how  can  we  interfere?  Unless  the  King  spe- 
cially indorse  it  to  this  Court,  We  have  no  jurisdiction  in 
the  matter.]    This  Court  adjudicated  upon  the  petition 
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in  Sir  Henry  NeviPs  case  (a).     [Lord  Abinger,  C.  B.-—         1837* 
That  was  an  exhibition  to  the  Court  of  a  deed  of  grant  of       _  "      " 

B9  par  it 

the  office  of  keeper  of  a  park  and  of  an  annual  rent  PEE»a 
charge,  and  the  prayer  was  that  the  deed  might  be  re* 
corded.]  Mr.  Justice  Blackatone  says  (6),  **  The  common 
law  methods  of  obtaining  possession  or  restitution  from 
the  crown  of  either  real  or  personal  property  are :  1  •  By 
petition  de  droit,  or  petition  of  right>  which  is  said  to  owe 
its  origin  to  King  Edward  the  First  2*  By  monstrane  de 
droit i  manifestation  or  plea  of  right ;  both  of  which  may 
be  preferred  or  prosecuted  either  in  the  Chancery  or  £x« 
chequer.  The  former  is  of  use  when  the  King  is  in  full 
possession  of  any  hereditaments  or  chattels,  and  the  peti« 
tioner  suggests  such  a  right  as  controverts  the  title  of  the 
crown,  grounded  on  facts  disclosed  in  the  petition  itself,  in 
which  case  be  must  be  careful  to  state  truly  the  whole  title 
of  the  crown,  otherwise  the  petition  shall  abate :  and  then, 
upon  this  answer  being  endorsed  or  underwritten  by  the 
King  eoit  droit  fait  alpartie  (let  right  be  done  to  the  par* 
ty),  a  commission  shall  issue  to  inquire  of  the  truth  of  this 
suggestion,  after  the  return  of  which  the  King's  attorney  is 
at  liberty  to  plead  in  bar ;  and  the  merits  shall  be  deter- 
mined upon  issue  or  demurrer,  as  in  suits  between  subject 
and  subject."  In  a  note  at  the  end  of  Sir  Henry  NeviPe 
ease  the  learned  repoi^ter  says,  ''  From  this  record  may  be 
seen  the  order  and.  form  how  one  who  has  a  rent  out  of 
land  in  the  King's  hands  shall  make  his  petition  to  the 
Court  of  Exchequer,  to  come  at  it  without  making  peti* 
tion  to  the  King's  person,  and  also  how  he  shall  have  the 
judgment  executed,  for  it  is  not  the  course  to  command 
by  parol  that  payment  be  made,  but  a  writ  in  the  form 
aforesaid  shall  be  awarded  by  the  Barons. **  In  Sir  Tho-^ 
mae  WrotKs  case  (c),  the  Court  of  Exchequer  gave  judg« 


(a)  1  Plow. 377.  {h)  3Blac.  Ck>m.  255. 

(c)  2  Plow.  452. 


Bi  parte 
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ment  upon  a  petition  by  Sir  Thomas  Wroth,  to  be  paid 
the  arrears  of  an  annuity  granted  to  him  for  his  life,  by 
Pbumg.  King  Henry  VIILi  by  patent,  for  the  exercise  of  the  of- 
fice of  Usher  of  the  Privy  Chamber  to  Prince  Edward  his 
son.  [Bolland,  B. — That  case  was  not  a  petition  of  right.] 
So  in  Manning's  Excliequer  Practice  (a),  it  is  said,  "  By 
the  law  of  England  no  personal  wrong  can,  for  obTious 
reasons,  be  imputed  to  the  sovereign.  But  when  the  pro- 
perty of  the  subject  is  invaded  or  withheld,  the  preroga- 
tive does  not  prevent  the  injured  party  from  obtaining  res- 
titution or  payment  Where,  however,  a  right  is  sought 
to  be  established  against  the  crown  itself,  it  would  be  ab- 
surd as  well  as  indecent  to  adopt  the  .mandatory  forms  of 
common  process.  The  course  therefore  prescribed  by 
the  common  law  is  to  address  a  petition  to  the  King  in  one 
of  his  Courts  of  Record^  praying  that  the  conflicting 
claims  of  the  crown  and  the  petitioner  may  be  duly  exa- 
mined. As  the  prayer  of  this  petition  is  grantable  ex  de- 
bito  justiticBi  it  is  called  a  petition  of  right,  and  is  in  the 
nature  of  an  action  against  the  King.''  In  the  precedent 
in  Coke's  Entries  (6),  the  petition  is  generaL  In  Viner's 
Abridgement,  title  Prerogative  of  the  King  (c),  it  is 
stated  that  **  the  Justices  of  B.  R.  may  proceed  to  the 
examination  of  the  matter  by  themselves  if  the  petition 
contains  that  the  King  commands  them  to  examine  it,  and 
this  without  the  original  out  of  Chancery."  In  the  pre- 
sent case  the  King's  commands  ''  that  right  should  be 
done"  according  to  the  terms  of  the  petition,  which  is  in 
his  Court  of  Exchequer. 

Lord  Abinobr,  C.  B. — If  one  single  precedent  had 
been  cited  to  shew,  that  upon  the  general  indorsement  by 
the  King,  of  ''  let  right  be  done,"  the  Court  of  Exche- 
quer had  proceeded  to  adjudicate  upon  the  petition,  I 
should  have  yielded  ;  but  though  there  must  be  numerous 
instances  of  petitions  of  this  sort  to  be  found,  no  autho- 

(fl)  p.  84.  (b)  p.  402.  (c)  (a  13). 
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rity  has  been  produced  to  warrant  the  present  case.    Un-         )837' 
less  the  King  specially  refers  the  petition  to  the  Court  of      ^ 
Exchequer,  we  have  no  jurisdiction.    The  petition  prays       Perivo. 
that  his  Majesty  may  be  graciously  pleased  to  order  that 
right  be  done,  and  then  there  is  a  reference  to  the  Attor- 
ney*General  to  advise  the  King  as  to  the  best  mode  of 
doing  right.    We  do  not  know  whether  the  Attorney- 
General  may  or  may  not  advise  the  King  to  refer  it  to 
this  Court,  and  until  a  further  indorsement  is  made  to 
give  us  authority,  we  ought  not  to  exercise  it*     The 
ground  of  my  opinion  is,  that  it  does  not  appear  from  the 
authorities  cited  that  the  Court  has  in  this  case  any  juris- 
diction* 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Aldbrson,  B. — Chief  Baron  Comyn  states  the  distinc- 
tion, viz.,  if  the  petition  have  a  special  conclusion,  that 
the  King  command  his  judges  of  a  particular  court,  and  if 
it  be  endorsed  accordingly,  it  shall  be  pursued  there. 
Here,  the  King  has  not  referred  the  petition  to  this  Court : 
as  soon  as  he  has,  we  shall  obey. 


Plummer,  Administratrix  of  Thompson,  Deceased,  v. 

JJEBT  on  an  award. — The  declaration  stated  that  before  The  declaration 
the  making  of  the  submission  to  arbitration  thereinafter  ferences  were 

pending  between 
the  plaintlffi  as  administratrix,  and  the  defendant,  concerning  divers  sums  of  money,  of  part  of 
which  there  had  been  a  settlement  on  a  day  certain  in  the  lifetimeof  the  intestate,  to  wit,  on  &c. : 
it  then  stated  the  submission  to  arbitration,  and  that  the  arbitrator  awarded  tliat  there  was  due  from 
the  defendant  to  the  plaintiff,  as  administratrix,  150^,  together  with  interest  on  the  mmejrcm  the 
period  of  the  Uui^mentumed  tetilement.  The  defendant  pleaded,  first,  that  the  arbitrator  did  not 
make  any  award;  secondly,  that  the  day  in  the  declaration  mentioned  was  not  the  day  of  the 
last  settlement;  and,  thirdly,  that  no  settlement  was  made.  The  first  and  third  issues  were  found 
for  the  plaintiir,  and  the  second  for  the  defendant: — Held,  that  the  second  issue  was  immateriaL 
Held,  also,  that  the  award  was  final;  it  appearing  that  the  date  of  the  last  settlement  was  certain, 
and  not  a  matter  in  dispute. 

A  judgment  non  obstante  veredicto  proceeds  on  the  confession  in  the  plea,  and  the  insufficiency 
of  the  avoidance  ;  therefore,  where  a  plea  raises  an  immaterial  issue,  but  contains  no  confession  of    ^^^ 
the  cause  of  action,  the  proper  course  is  to  award  a  repleader,  and  not  to  give  judgment  non  ob- 
stante veredicto. 

A  repleader  cannot  be  granted  as  to  part  of  a  cause  of  action. 


756  CASES  ON  POINTS  OF  PRACTICB9  BXCH. 

18d7-  next  mentionecly  certain  differences  had  arisen  and  were 
depending  between  the  plaintiff  as  administratrix  as  afore* 
said  and  the  defendant,  concerning  divers  sums  of  money 
due  from  the  defendant  to  the  plaintiff  as  administratrix 
as  aforesaid,  and  of  and  concerning  part  of  which  sums  of 
money  there  had  been  a  settlement  on  a  certain  day  in  the 
lifetime  of  the  said  Thompson,  to  wit,  on  the  liBth  day  of 
July,  183S,  which  settlement  was  the  last  settlement  next 
before  the  making  of  the  award  thereinafter  mentioned : 
and,  therefore,  for  putting  an  end  to  the  said  diflWrences, 
the  plaintiff,  as  executrix  as  aforesaid,  and  the  defendant, 
theretofore,  to  wit,  on  the  11th  June,  18S5,  respectirdy 
submitted  themselves  to  the  award  of  one  J.  P.  to  be  made 
between  them  of  and  concerning  the  said  differences :  and 
the  plaintiff  in  fact  saith  that  the  said  J.  P.  having  notice 
thereof,  and  having  taken  upon  himself  the  burthen  of  the 
said  arbitrament,  afterwards,  to  wit,  on  the  ISth  May,  1836, 
made  his  certain  award  between  the  plaintiff  as  adminis- 
tratrix as  aforesaid  and  the  defendant,  and  thereby  awarded 
that  there  was  then  due  from  the  defendant  to  the  plaintiff^ 
as  administratrix  as  aforesaid,  the  sum  of  150/.,  together 
with  interest  on  the  same  from  the  period  of  the  said  last- 
mentioned  settlement,  on  payment  of  which  a  receipt  in 
full  should  be  given,  of  which  said  award  the  defendant 
afterwards,  to  wit,  on  &c.,  had  notice.  Averment — That 
although  the  plaintiff,  as  administratrix  as  aforesaid,  had 
always  been  willing  to  receive  the  monies  so  awarded,  and 
on  payment  thereof  to  give  a  receipt  in  full,  the  defendant 
had  not  paid  the  same  or  any  part  thereof. 

Pleas — first,  that  the  arbitrator  did  not  make  any  award 
of  and  upon  the  premises  in  the  declaration  mentioned  in 
manner  and  form,  &c. ;  secondly,  that  the  day  in  the  decla- 
ration in  that  behalf  mentioned  was  not  the  day  of  the 
last  settlement  next  before  the  making  of  the  said  award 
in  manner  and  form,  &c. ;  thirdly,  that  no  such  settlement 
as  in  the  declaration  mentioned  was  at  any  time  made :  on 
which,  issues  were  joined. 
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At  the  trial  before  Alderson,  B.,  at  the  Middlesex  Sit*        1837. 


Plum  HER 


tings  in  Hilary  Term^  the  plaintiff  had  a  verdict  on  the 

first  and  third  issues,  and  the  defendant  on  the  second.  v. 

W.  H.  Watson,  on  behalf  of  the  pUuntiff,  obtained  a 
rule  to  shew  cause  why  judgment  should  not  be  entered 
non  obstante  veredicto  on  the  second  issue,  on  the  ground 
that  it  was  immaterial ;  and  R.  V.  Richards  obtained  a  rule 
nisi  for  a  new  trials  on  the  ground  that  the  award  was  un- 
certain! inasmuch  as  it  did  not  find  the  day  of  the  "  last 
settlement.'* 

R.  V.  Richards,  for  the  defendant. — The  award  is  uncer- 
tain upon  the  face  of  it.  It  awards  that  there  is  due  from 
the  defendant  to  the  plaintiff  a  certain  sum,  with  interest 
on  the  same  from  the  period  of  the  last  settlement,  but  it 
leaves  the  precise  time  of  the  last  settlement  wholly  unde- 
fined, and  consequently  the  defendant  is  unable  to  calcu- 
late the  amount  of  interest  which  he  is  to  pay.  Without 
the  averment  in  the  declaration  that  there  was  a  settle- 
ment on  a  particular  day^  how  could  the  defendant  know 
the  time  of  the  last  settlement?  and  unless  that  time  is 
ascertained,  the  defendant  cannot  pay  money  into  Court. 
The  time  is  a  fact  which  is  known  to  the  arbitrator  alone, 
and  it  is  no  answer  to  say  that  he  could  have  been  called 
to  prove  it,  as  he  might  have  died  before  the  trial.  An 
award  must  be  certain  in  its  terms,  without  the  aid  of  ex- 
trinsic matter  to  explain  it :  Cargey  v.  Aitchesan  (a).  The 
averment  of  time  is  a  material  allegation,  though  laid  under 
a  videlicet. 

tV.  H.  Waison,  for  the  plaintiff. — ^The  date  or  time  of 
the  last  settlement  is  not  material.  If  money  be  payable 
on  a  certain  event,  it  is  not  necessary  in  pleading  to  aver 
the  precise  day  on  which  such  event  happened,  and  if  the 

(a)  2  B.  &  0. 170. 
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1837*  day  be  improperly  made  parcel  of  the  issue^  it  is  immaterial : 
Bennett  ▼.  Holbech  (a).  lAldereon^  B. — As  to  the  objec- 
tion that  the  defendant  could  not  pay  money  into  Court, 
be  might  have  demanded  a  particular.]  Then  the  award 
is  sufficiently  certain  in  terms.  In  Beale  v.  Beale  (A),  it  is 
said,  **  Si  un  submission  soit  de  tout  controTcrsies  touchant 
un  Toiage  al  merci  et  un  obligation  oue  condition  pur  per- 
formance de  ceo ;  et  un  agard  est  fait  que  Tun  paiera  son 
parte  del  charge  del  voiage,  et  allowera  son  proportionable 
parte  del  losse  que  venera  all  niege  per  le  voiage  sur  ac^ 
county  et  agard  oustre  de  Tauter  parte  &c.  Coment  que 
cest  agard  soit  de  luy  mesme  uncerten,  ancore  en  tant  que 
poet  estre  reduce  al  un  certenti^,  ceo  est  un  bon  agard*** 
So  here  the  award  may  be  rendered  certain.  If  the  award 
had  directed  the  party  to  pay  interest  from  the  death  of 
A.  B.9  the  time  of  his  death  might  be  shewn  by  evidence. 
Besidesi  if  the  date  may  or  may  not  be  certain,  the  objec- 
tion should  have  been  pleaded :  Cargey  v.  AUcheson, 
Hanson  v.  Liversedge  (c.) 

jR.  V.  Richards* — If  all  matters  in  difference  are  not  le- 
gally determined  upon,  the  defendant  may  raise  the  ob- 
jection under  the  traverse  of  the  award  having  been  made 
modo  et  forma.  The  case  put  of  an  award  for  payment  of 
interest  from  the  death  of  an  individual,  would  be  bad  by 
reason  of  uncertainty.  So  here,  it  is  impossible  to  say 
what  was  passing  in  the  arbitrator's  mind  as  to  the  last 
settlement.  He  alone  could  have  explained  his  own  mean- 
ing, so  that  the  defendant  would  have  to  substitute  one 
mode  of  controversy  for  another.  It  might  be  different  if 
the  arbitrator  had  referred  to  a  fact  which  could  be  ascer- 
tained with  certainty  aliunde. 

Cur.  adv.  vult. 

(a)  2  SauDcl.  317-  (b)  Roll.  Abr.  Arbitrement,  H.  44. 

(c)  2  Vent.  242. 
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Parke,  B.,  delivered  the  judgment  of  the  Court.  After 
stating  the  pleadings,  his  Lordship  proceeded. — The  first 
question  to  be  disposed  of  is,  the  rule  for  a  new  trial. 

This  award  appears  to  the  Court  to  fall  within  the  prin- 
ciple of  Cargey  v.  Aiicheson  (a) :  it  is  not  necessarily  un- 
eertain.  If  the  time  of  the  last  settlement  mentioned  in 
the  award  was  uncertain,  or  matter  in  dispute,  the  award 
would  have  been  bad.  We  need  not  decide  whether  the 
objection  would  have  been  open  to  the  defendant  on  this 
plea ;  because,  admitting  that  it  was  so»  it  appeared  dis- 
tinctly in  proof  that  the  date  of  the  last  settlement  was 
certain,  and  was  not  a  matter  in  dispute  between  the  parties, 
but  was  mutually  agreed  on  by  them  both.  We  have  no 
doubt,  therefore,  that  the  award  is  good,  and  the  first 
issue  properly  found  for  tlie  plaintiff*? 

The  next  question  is,  whether  the  second  issue  be  im- 
material, and  what  is  the  consequence  if  it  be  not  ? 

We  are  clearly  of  opinion  that  it  was  immaterial  The 
precise  day  of  the  last  settlement  was  of  no  consequence, 
if  a  last  settlement  had  been  made  in  the  lifetime  of  the 
intestate,  and  before  the  reference.  If  there  had  been  no 
other  plea  on  the  record,  the  proper  course  would  have 
been  to  award  a  repleader,  and  not  to  have  given  judgment 
non  obstante  veredicto :  Lacy  v.  Reynolds  (6),  Lambert  v. 
Taylor  (c),  Roll.  Abr.  99.  That  form  of  judgment  pro- 
ceeds on  the  confession  in  the  plea,  and  the  insufficiency  of 
the  avoidance :  but  in  this  plea,  there  is  no  confession  on 
which  judgment  can  be  given  ;  it  raises  an  immaterial  issuCi 
without  any  confession.  The  next  question  to  be  con- 
sidered is,  whether  a  repleader  ought  to  be  awarded,  as 
there  is  another  proper  issue  raised  and  decided  for  the 
plaintiff*  on  this  record,  on  which,  if  stood  alone,  the  plain- 
tiff^ would  be  clearly  entitled  to  judgment.    In  the  case  of 

(a)  2  B.  &  C.  170.  (6)  Cro.  £lis.  215. 

(c)  4  B.  &  C.  138. 

VOL.  T.  D  D  D  D.  p.  C, 
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1837.  Goodbume  v.  Bowman  (a)  it  is  for  die  first  time  suggested, 
that  if  an  iKBinaterial  issue  be  raised  by  one  plea,  and  the 
cause  of  action  is  fully  confessed  or  proved  on  another  oo 
the  same  record,  the  plaintiff  is  entitled  to  judgment  on 
that  confession,  or  proofs  and  a  repleader  would  no4  be 
awarded*  But  the  present  case  is  distinguidiable  from 
that»  for  here,  no  plea  contains  a  confession  of  any  part  of 
the  cause  of  action,  and  there  is  no  issue  upon  any  pka 
establishing  the  truth  of  the  whole  of  it ;  and  we  are  not 
aware  of  any  precedent  that  a  repleader  can  be  granted  «# 
to  part :  consequently,  aa  there  can  be  no  judgment  en  a 
confession^  there  must  be  a  repleader.  To  save  the  ex« 
pense  of  a  formal  judgment,  the  parties  should  aoiend. 
without  costs  on  either  side. 


On  judgment  of  Subsequently  a  rule  was  drawn  up.  by  which  it  was 
iToVobitante  ordered  "  that  the  rule  for  a  new  trial  be  discharged,  and 
Tcredicto,  nei-  ^jj^t  the  parties  be  at  liberty  to  amend  without  payment  of 
entitled  to  costs ;  but  if  the  defendant  does  not  amend  within  a  week, 

ofH.'T.2WiiL4,  then  the  plaintiff  to  have  judgment  of  repleader  on  the 
ing  the  kJnn^"  ^^^^  "^^  judgment  non  obstante  veredicto.** 
that  retpecL  ^0  amendment  was  madCi  and  the  plaintiff  signed  judg- 

ment of  repleader,  gave  a  rule  to  plead,  and  demanded  a 
plea.  The  defendant  then  obtained  a  Judge's  order  to 
stay  proceedings  on  payment  of  debt  and  costs*  The 
Master,  on  taxation,  allowed  the  plaintiff  the  costs  of  the 
trial  of  the  first  and  third  issues,  and  of  the  motion  for  a 
new  trial.  On  the  following  day  the  plaintiff's  attorney 
signed  final  judgment  for  want  of  a  plea  on  the  repleader, 
and  the  Master  allowed  the  further  costs  of  such  judg- 
ment. 

i2.  V^  Richards  obtained  a  rule  nisi  for  the  Master  to 
review  his  taxation,  and  to  set  aside  the  final  judgment. 

(a)  9  BiDg.  632  i  S.C ,  2  M.  &  Scott,  700. 
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and  that  upon  payment  of  debt  and  costs  all  further  pro-         1837. 
ceedings  should  be  stayed. 

W.H*  Watson  shewed  cause. — It  must  be  admitted  that, 
before  the  first  rule  of  H.  T.  2  Will.  4,  s.  74,  neither  party 
was  entitled  to  any  costs  on  a  judgment  of  repleader.  But 
that  rule,  which  directs  that  the  costs  of  all  issues  found 
for  the  defendant  shall  be  deducted  from  the  plaintiff's 
eoflt»»  has  introduced  a  new  principle  of  taxation.  The 
costs  on  a  judgment  of  repleader  are  governed  by  the  same 
principle  aa  on  a  judgment  non  obstante  veredicto :  Da 
Costa  V.  Clarke  {a) ;  and  since  the  new  rules,  on  this  latter 
judgment,  the  plaintiff  would  be  entitled  to  the  costs  of  tlie 
issues  found  for  him,  and  the  defendant  to  the  costs  of  the 
issue  found  tot  him. 

Parke,  B. — The  contrary  has  been  decided  by  the 
Court  of  Common  Pleas,  in  the  case  of  Goodbume  v. 
Bowman  (6),  and  I  think  rightly.  A  party  cannot  have 
the  costs  of  issues  found  for  him,  where  there  is  a  judgment 
non  obstante  veredicto.  The  rule  referred  to  does  not 
affect  the  case :  it  is  not  one  of  the  rules  made  in  pursuance 
of  an  act  of  Parliament,  and  therefore  cannot  alter  the  law. 
All  that  rule  did  was  to  put  a  right  construction  on  the 
S3  Hen.  8,  c  15,  thus  over-ruling  those  cases  which  decided 
that  a  defendant  is  not  entitled  to  costs,  where  he  succeeds 
on  part  of  a  divisible  cause  of  action.  The  present  case 
must  follow  the  general  rule  of  a  repleader ;  the  parties 
must  begin  again  from  the  first  fault,  and  the  other  plead- 
ings go  for  nothing.  The  rule  must  be  absolute  for  the 
Master  to  review  his  taxation,  and  also  to  set  aside  the 
judgment,  but  without  costs. 

Rule  absolute  accordingly. 

(a)  2  B.  &  P.  376.  (h)  Ante,  Vol.  2,  p.  206. 

D  D  dS 
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Where  a  defen« 
dant  has  become 
bankrupt,  the 
plaintiff  cannot 
discontinue 
upon  the  terms 
of  the  69th 
section  of  the 
Bankrupt  Act, 
unless  he 
has  either 
proved  his  debt 
before  the  com- 
missioners, or 
had  his  claim 
entered  on  the 
proceedings 
under  the  fiat 


AuoARDE  and  Others,  Assignees  of  William  Last,  a 

Bankrupt,  r.  Thompson. 

JJEBT  for  goods  sold  and  delivered,  and  for  money  due 
upon  an  account  stated  with  Last,  before  his  bankruptcy, 
and  with  the  plaintiffs  as  assignees  since  the  bankruptcy. 
The  defendant  pleaded  nunquam  indebitatus  and  a  set-off. 
It  appeared  that,  on  the  4th  of  November,  which  was  be- 
fore the  plaintiff  replied,  the  defendant  became  bankrupt. 
On  the  5th  of  November,  notice  was  given  to  the  defend* 
ant,  that  the  plaintiffs  liad  elected  to  proceed  under  the 
commission,  and  that  no  further  proceedings  would  be 
taken  in  the  action.  On  the  9th  of  November,  the  de» 
fendant  ruled  the  plaintiffs  to  reply,  upon  which  they  ap* 
plied  to  the  Court,  and  obtained  on  the  14th  a  rule  to  stay 
proceedings,  upon  an  aflSdavit  that  they  had  relinquished 
their  action,  with  the  intention  of  proving  the  debt  under 
the  fiat.  On  the  13th  of  January  following  Crowder  moved 
for  a  rule  to  shew  cause  why  the  defendant  should  not  be 
at  liberty  to  sign  judgment  for  want  of  a  replication,  and 
why  the  plaintiff's  rule  to  stay  proceedings  should  not  be 
rescinded.  The  affidavit,  in  support  of  this  motion,  stated, 
that  the  plaintiff's  attorney  had  taken  out  a  summons  to 
set  aside  the  proceedings,  on  the  ground  that  the  action 
had  abated  by  the  bankruptcy  of  the  defendant,  which 
was  attended  before  Bolland,  B.,  at  chambers,  on  the  7th 
and  10th  of  November,  when  the  learned  Baron  decided 
that  the  action  did  not  abate  :  that  on  the  9th  of  Novem- 
ber, the  defendant's  attorney  served  the  plaintiff's  attor- 
ney with  a  rule  to  reply :  that  the  plaintiffs  did  not  reply, 
but  obtained  the  before-mentioned  rule  to  stay  proceed- 
ings :  that  Last,  on  the  4th  of  January,  attended  before  the 
Commissioner,  when  he  and  the  defendant  were  examined : 
that  Last  stated  the  defendant's  account  to  be  correct,  and 
that  there  was  a  balance  due  to  the  defendant,  and  that 
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in  consequence,  the  Commissioner  refused  to  allow  the         1837. 
plaintiffs  to  prove  any  debt.  Auoardb 


Plait  and  S.  Hughes  shewed  cause. — The  question 
arises  on  the  69th  section  of  the  6  Geo.  4,  c.  16,  which 
enacts,  *'  that  no  creditor,  who  has  brought  any  action  or 
instituted  any  suit  against  any  bankrupt  in  respect  of  a 
demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  such  commission  against  such 
bankrupt,  shall  prove  a  debt  under  such  commission,  'or 
have  any  claim  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit;  and 
the  proving  or  claiming  a  debt  under  a  commission  by 
any  creditor,  shall  be  deemed  an  election  by  such  credi- 
tor to  take  the  benefit  of  such  commission  with  respect  to 
the  debt  so  proved  or  claimed."  The  object  of  the  clause 
is  to  afford  a  mutual  protection.  The  claiming  a  debt 
under  the  commission  is  declared  to  be  a  relinquishment 
of  the  action,  and  the  Court  will  not  allow  judgment  to  be 
signed  for  want  of  a  replication,  when  the  plaintiffs  have 
no  power  to  go  on.  In  Ex  parte  Woolley  (a),  which 
arose  on  the  49  Geo.  3,  c.  ISI,  8.24,  a  creditor's  claim  bad 
been  rejected  by  the  Commissioners  on  the  ground  that  he 
ought  to  have  produced  the  rule  to  discontinue  his  action 
before  he  was  allowed  to  prove  under  the  commission; 
and  the  Lord  Chancellor  says,  "  If  the  creditor  disconti- 
nues, he  does  it  under  the  uncertainty  whether  his  claim 
will  be  admitted  or  not,  while,  on  the  other  hand,  by  the 
act  of  Parliament,  the  proof  or  claim  itself  operates  as  a 
discontinuance.**  Kemp  v.  Potter  (6),  only  decided  that 
where  the  plaintiff  elected  to  proceed  under  the  commis- 
sion, the  defendant  was  entitled  to  have  some  entiy  or 
suggestion  of  that  fact  on  the  record.  That  might  have 
been  done  in  the  present  case,  if  the  defendant  had  re- 

ia)  1  Rose,  B.  C.  394.  (b)  6  Taunt.  549. 


0. 

Thompson. 


TBOMPfoir. 
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1837.        quired  it*   After  the  notice  of  the  5th  Norember,  and  the 

AvoARDE      ^^^^  ^^  ^^*y  proceedings,  the  plaintiffs  were  dearly  pre- 
cluded from  going  on. 

Crowder,  in  support  of  the  rule. — The  object  of  the 
Legislature  was  to  prevent  the  creditor  from  pursuing 
two  remedies  at  the  same  time.  [Lord  Abinger,  C.  B. — 
The  clause  declares  that  the  proving  or  claiming  a  debt 
under  a  commission  by  any  creditor,  shall  be  deemed  an 
election  by  such  creditor  to  take  the  benefit  of  such  com- 
mission with  respect  to  the  debt  so  proved  or  daimedJ] 
The  word  '*  claim"  does  not  mean  merely  the  demand  of 
debt,  but  a  specific  sum  must  be  shewn  to  be  due. 
The  claim  must  be  such  that  some  entry  of  it  appears  on 
the  proceedings  of  the  Commissioners.  A  fictitious  alle* 
gation  of  a  debt  will  not  satisfy  the  statute;  for,  if  it  were 
so,  a  party  who  had  brought  an  action,  however  wrong- 
fully, might,  by  setting  up  his  false  claim  before  the  Com* 
missioner,  release  himself  altogether  from  the  costs  of  the 
action.  To  operate  as  a  discontinuance  of  the  action, 
there  must  be  a  rightful  claim  properly  entered.  Until 
it  is  admitted,  no  claim  in  fact  exists.  [Parke,  B. — In  Es 
parte  Frith  (a),  it  was  held,  that  a  party  tendering  the 
proof  or  claim  of  a  debt  under  a  commission,  is  entitled  to 
the  judgment  of  the  Commissioners  upon  his  right  to 
prove  or  claim,  before  he  discharges  the  bankrupt  or  re* 
linquishes  the  action.] 

Cur.  adv.  vult. 

Lord  Abingbr,  C.  B. — The  question  in  this  case  was, 
whether  the  plaintiff  had  done  sufficient  to  constitute  an 
election  to  prove  under  the  commission,  within  the  mean- 
ing of  the  59th  section  of  the  Bankrupt  Act.  We  are  of 
opinion  that  a  party  cannot  apply  to  the  Court  to  discon« 

(a)  1  Glyn  &  J.  165. 
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timie  his  action^  unless  he  has  either  proved  a  debt  or         1837- 
had  his  claim  entered  on  the  prooeedioffs  under  the  fiat,      ^    ^ 
The  words  of  the  clause  are,  **  that  no  bankrupt  who  has  «> 

brought  any  action,  &Cv  in  respect  of  any  demand  prior 
to  the  bankruptcy,  or  which  might  have  been  proyed  as  a 
debt  under  the  commission  against  such  bankrupt,  ahall 
prore  a  debt  under  such  commission,  or  kave  any  claim 
entered  on  the  proceedings  under  suck  cammissiani  without 
relinquishing  such  action  or  suit;  and  the  proring  or 
claiming  a  debt  under  a  commission  by  any  creditor,  shall 
be  deemed  an  election  by  such  creditor  to  take  the  bene* 
fit  of  such  commission  with  respect  to  the  debt  so  proved 
or  claimed.*'  Under  these  words  of  the  statute  we  are  6f 
opinion,  that  plaintiff  cannot  discontinue  unless  he  has 
either  proved  a  debt,  or  had  his  claim  entered.  In  the 
present  case  he  has  done  neither.  We  think  that  there 
is  no  injustice  in  saying  that  he  cannot  have  the  privilege 
of  discontinuing  the  action  without  payment  of  costs,.  un« 
less  he  has  adopted  one  or  other  of  those  courses.  That 
part  of  the  rule  which  prays  that  the  defendant  may  be 
at  liberty  to  sign  judgment  must  be  discharged  ;  but  the 
order  to  stay  the  proceedings  "must  be  rescinded. 

Rule  accordingly* 


GouGH  V.  Bryan. 

f^ASE  for  the  negligent  driving  of  an  omnibus  by  the  To  an  action  for 
defendant's  servant,  by  means  whereof  it  came  in  collision  driTingMfom- 
with  the  plaintiff 's  carriage,  and  in  consequence  his  sons  "^^t*"{^d".u"* 
and  servant  were  greatly  hurt.     Plea. — Before  the  said  piaindff*i  car- 
time  when  &c.  the  said  carriage  of  the  plaintiff,  and  the  the  government 

of  one  of  his 
sons,  and  that 
if  die  Mid  MO  bad  driven  in  a  moderate  and  skilAil  manner,  the  collision  wenld  not  have  happened ; 
but  that  he  drove  so  unskilfully,  and  with  such  velocity,  that  the  carriage  of  the  plaintiff  struck 
against  the  stage-coach  of  the  defendant;  concluding  with  a  special  traverse  that  the  collision  was 
caused  by  the  carelessness  of  defendant's  servant : — Held  bad,  as  amounting  to  the  general  issue. 
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1837'  said  horses  then  drawing  the  same,  were  under  the  gaid« 
ance,  goTemmenty  management,  and  direction  of  one  of 
the  said  sons  of  the  plaintiff,  who  was  then  driving  the 
same  in  and  along  the  said  highway,  and  the  said  servant 
of  the  defendant  was  then  carefullyi  skilfally,  and  pro* 
perly  driving  the  said  stage  coach  of  the  defendant,  and 
the  horses  drawing  the  same,  in  and  along  the  said  higb^ 
way ;  and  the  defendant  further  saith,  if  the  said  son  of 
the  plaintiff  who  was  so  then  driving  the  said  carriage  and 
horses  of  the  plaintiff  in  and  along  the  said  highway,  and 
so  had  the  guidance,  management,  government,  and  direc* 
tion  thereof,  had  driven  and  guided,  governed,  managed, 
and  directed  the  said  carriage  and  horses  of  the  plamtiff 
carefully,  skilfully,  and  properly,  and  in  as  moderate  a 
manner  as  he  ought  to  have  done,  no  collision  would  have 
taken  place  between  the  carriage  of  the  plaintiff  and  the 
said  stage  coach  of  the  defendant,  nor  would  any  damage 
or  injury  have  been  occasioned  to  the  said  carriage  and 
horses  of  the  plaintiff,  or  either  of  them,  or  to  the  said 
sons  or  servant  of  the  plaintiff,  or  to  either  of  them ;  but 
he  further  says,  that  just  before  and  at  the  said  time  when 
&c.  the  said  son  of  the  plaintiff  who  so  had  the  giudance, 
government,  management,  and  direction  of  the  said  car- 
riage and  horses  of  the  plaintiff,  drove,  guided,  managed, 
and  directed  the  same  so  carelessly,  negligently,  unskil- 
fully, and  improperly,  and  with  such  velocity  and  violence 
in  and  along  the  said  highway,  that  the  said  carriage  of 
the  plaintiff,  at  the  said  time  when  &c.,  ran  and  struck, 
and  was  drove  with  great  force  and  violence  upon  and 
against  the  said  stage  coach  of  the  defendant,  and  by 
means  thereof,  and  without  any  carelessness,  improper 
driving,  government,  and  direction  of  the  said  coach  and 
horses  of  the  defendant,  and  without  the  carelessness,  im* 
proper  conduct,  or  default  of  the  defendant  by  his  said 
servant,  the  coach  of  the  defendant  ran  and  struck  upon 
and  against  the  said  carriage  of  the  plaintiff,  whereby  the 
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supposed  damage  and  injury  in  the  declaration  mentioned         1837« 
were  caused  and  occasioned  as  therein  alleged,  and  so  the       ^ 
defendant,  if  any  hurt  or  damage  then  happened  or  was  v. 

occasioned  to  the  said  carriage  or  horses  of  the  plaintiff, 
or  either  of  them,  or  to  his  sons  or  servant,  or  either  of 
them,  the  same  happened  and  was  occasioned  by  the  care<» 
lessness,  negligence,  unskilfulness,  and  improper  conduct 
of  the  said  son  of  the  plaintiff  who  was  so  driving  the  car- 
riage and  horses  of  the  plaintiff,  and  hy  the  velocity  and 
violence  with  which  the  said  son  and  servant  of  the  plain- 
tiff 80  drove  the  said  carriage  and  horses  of  the  plaintiff, 
which  running  struck  the  said  coach  of  the  defendant  upon 
and  against  the  said  carriage  of  the  plaintiff,  and  caused 
and  occasioned  as  in  this  plea  mentioned  the  violence  and 
supposed  running  and  striking  of  the  said  coach  of  the  de- 
fendant against  the  carriage  of  the  plaintiff,  whereof  the 
plaintiff  hath  above  thereof  complained  against  the  defen- 
dant, without  this,  that  the  defendant,  at  the  said  time 
when  &c.,  by  his  said  servant,  so  carelessly,  unskilfully, 
and  improperly  drove,  governed,  and  directed  his  said 
coach  and  horses,  and  by  and  through  the  carelessness  and 
improper  conduct  of  the  defendant,  by  his  said  servant,  so 
that  he.  the  defendant  then  ran  and  struck  with  great 
force  and  violence  upon  and  against  the  carriage  of  the 
plaintiff  modo  et  forma. 

Special  demurrer,  assigning  for  cause  that  the  plea  is 
argumentative,  and  amounts  to  the  general  issue. 

The  Court  called  on 

Kelly,  in  support  of  the  plea* — Since  the  new  rules  the 
plea  is  good.  The  plea  of  not  guilty  operates  only  as  a 
denial  of  the  wrongful  act,  but  not  of  the  facts  stated  in 
the  inducement.  Here,  the  declaration  states  that  the  de- 
fendant was  possessed  of  a  stage  coach  then  under  the 
government  of  a  servant  of  the  defendant,  and  that  the 
servant  so  negligently  conducted  himself  that  the  accident 
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IB37.        in  question  occurred.     Each  of  those  aUegadons  is  mate- 

GouoH        "^'^  ^  ^®  oiaictenance  of  the  action,  but  the  general  issue 

9.  is  now  merely  a  denial  of  a  separate  allegation  in  the  de- 

JvR  aauEp>  — — — .  

claration.  The  efiect  of  the  new  rules  has  been  to  do 
away  with  that  plea,  and  the  objection  that  this  plea 
amounts  to  the  general  issue  does  not  apply,  since  tlie 
general  issue  has  ceased  to  exist*  [Lord  Abinger,  C.  B.-^ 
The  effect  of  the  rule  is,  that  the  general  issue  only  denies 
the  fact,  and  not  the  inducement.]  The  objection  to  tbe 
plea  is,  that  it  puts  the  whole  defence  upon  the  record, 
and  gives  greater  eflFect  to  the  rule  itself.  This  plea  has 
not  the  same  force  as  the  general  issue,  nor  does  it  deprive 
the  plaintiff  of  any  particular  replication  he  might  have 
bad. 

Lord  Abinoer,  C.  B.-*^The  principal  ground  upon 
which  a  special  plea  amounting  to  the  general  issne  was 
held  bad  was,  that  it  contained  unnecessary  and  super* 
flous  matter.  Before  the  new  rules,  if  a  declaration  in  this 
form  was  followed  by  a  plea  denying  each  of  the  facts,  and 
concluding  to  the  country,  that  would  have  been  bad*  I 
cannot  accede  to  the  proposition  that  the  new  rules  have 
abolished  the  general  issue ;  they  have  only  circumscribed 
the  species  of  evidence  that  may  be  proved  under  it,  and 
it  is  still  open  to  plead  all  the  circumstances.  All  tbe 
old  objections  to  the  special  general  issue  are  equally  sus- 
tainable upon  special  demurrer. 

Gutney,  in  support  of  the  demurrer. 

Judgment  for  plaintiff. 
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18S7. 

Bolton  «.  Manning. 

iSHEE  obtained  a  rule  to  set  aside  a  judgment  for  irre-  An  appearance 
gttlarity.     An  appearance  had  been  entered  for  the  de-  ^Vd°fmduit^ 
fendant  under  the  statute,  and  on  the  S7th  of  April  the  ^;^'  ^f^^  ?<»<^ 

'  ^  of  declaration 

plaintiff  served  a  notice  of  declaration^  and  demanded  a  and  demand  of 

plea.     On  the  1st  of  May,  the  defendant  took  out  a  sum-  a  tummoni  for 

mons  for  further  time  to  plead,  returnable  in  the  afternoon  JJrhfch^walTnot 

of  the  2nd  of  May.     On  the  morning  of  the  2nd  of  May,  wtumabie  na. 

.  ,  ^      til  after  the  dme 

judgment  was  signed.     The  objections  were,  that  the  rule  for  pleading 

to  plead  had  been  filed  before  the  notice  of  declaration  pjlSndff  signed 

was  served  (a),  and  also  that  no  notice  of  taxation  had  been  ft^?^*~ 

given,  pursuant  to  R.  T.  1  Will.  4.  rule  to  plead 

m»  neettaary, 
though  an  ap* 

Moody  shewed  cause. — The  defendant  is  not  entitled  to  pcvance  had 
a  demand  of  plea  when  be  has  allowed  an  appearance  to  the'defendaot, 
be  entered  for  him ;  and  the  same  principle  will  apply  to  ?"i.****'  ****  ^^ 
a  rule  to  plead.    [Parke ^  B. — There  must  be  a  rule  to  waived  by  the 
plead  in  all  cases,  whether  the  defendant  has  appeared  or  time. 
not:  it  is  so  stated  in  Tidd*B  Practice  (6).]  Then  that  objec-  ^^^^^^^^ 
tion  has  been  waived  by  the  summons  for  further  time  to  notice  of  taxa* 

tion  of  coats 

plead :  Nugee  v.  M*DoneU  (c).    As  to  the  other  objec*  does  not  apply 
tion,  the  omission  to  give  notice  of  taxation  of  costs  does  feudist  hu^^* 
not  necessarily  make  the  judgment  irregular.  [ParA:^,B.—  *pp««*^ 
I  have  frequently  decided  so  at  chambers.] 

Shee^  in  support  of  the  rule. — When  an  appearance  is 
entered  for  the  defendant,  there  is  no  declaration  until  no- 
tice is  served.  [Parke ^  B. — That  objection  is  waived  by 
the  summons  for  time  to  plead.]  No  attention  was  paid 
to  the  first  or  second  summons ;  if  the  summons  had  been 
attended  it  might  have  been  a  waiver,  but  the  plaintiff 
has  treated  them  as  a  nullity.    But,  at  all  events,  there 

(a)  See  Bennett  v.  Smithy  ante,         (6)  Vol.  1,  p.  473. 
p.  353.  (c)  Ante,  VoL  3,  p.  679. 
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1837. 

Bolton 

V. 

Mannimo. 


should  have  been  a  notice  of  taxation  of  costs.  [Parke, 
B« — That  rule  does  not  apply,  unless  the  defendant  has 
appeared  (a).] 

Lord  Abinger,  C.  B. — ^The  grounds  of  irregularity 

haye  been  sufficiently  answered. 

Rule  discharged* 

(o)  See  17  Reg.  Gen.  H.  T.  4  Will.  4,  ante,  Vol.  %  P  306. 


An  attoniey  U 
not  entitled  to 
the  cotti  of 
more  than  one 
letter  aent 


Capel  0.  Staines. 

jLfAVISON  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  allow  to  the 
plaintiff  or  his  attorney  the  costs  of  letters  written^and  the 
before  the  com-  postage  of  letters  paid  by  liim  before  the  commencement 

mencement  of  ^ 

Uie  itut.  of  the  action.    After  the  cause  had  proceeded  as  far  as  the 

declaration,  an  order  was  made  by  consent,  that  proceed- 
ings should  be  stayed  on  payment  of  debt  and  costs. 
Before  the  writ  was  sued  out,  fifteen  letters  requiring  a 
settlement  of  the  demand  had  been  written  by  the  plain- 
tiff's attorney,  and  he  had  received  fourteen  letters  from 
the  defendant,  for  thirteen  of  which  he  had  paid  the  post- 
age. The  defendant  had  requested  that  time  should  be 
given^  and  every  accommodation  was  shewn  by  the  plain- 
tiff's attorney.  The  Master  refused  to  allow  the  costs  of 
more  than  one  letter. 

Lord  Abinger,  C.  B. — The  usual  practice  is  to  allow 
for  one  letter  only  ;  if  more  were  allowed,  there  might  be 
two  letters  a  day  sent  by  the  twopenny  post. 

Parke,  B. — It  is  much  better  to  abide  by  the  general 
rule.  If  this  application  were  allowed,  the  next  attempt 
would  be  to  introduce  a  letter  every  day. 

Rule  refused  (a), 
(a)  Moriton  v«  Summen,  ante,  Vol.  I,  p.  325. 


c^  /^jm^^A^j^  /^.'  ^^  >^l ju<  •  ./vc:^^^. 
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1837* 
HfiDOER  r.  Stevenson. 

X  HE  declaration  stated  that  one  Samuel  Thompson,  on  in  an  acdon  by 
the  10th  day  of  August,  1835,  made  his  promissory  note  todo!^*  Ta"'* 
in  writing,  and  thereby  promised  to  pay  to  the  order  of  promisroiynote, 
the  defendant,  at  Messrs.  Barclay,  Tritton,  and  Barclays,  aiiegeda  pro- 
London,  99/.  18^.,  two  months  after  the  date  thereof,  for  note^aceording 
value  received,  which  period  had,  at  the  commencement  of  2r^*^°,^of  "^ 
the  suit,  elapsed :  and  then  delivered  the  said  note  to  the  >nd  aasigined,  as 

•  •  <^  breach,  that 

defendant,  and  the  defendant  then  indorsed  the  said  note  the  maker  did 
to  the  plaintiff,  and  promised  to  pay  the  same  according  to  "ote'^nor  Jul 
the  tenor  and  effect  thereof :  but  the  said  Messrs.  Barclay,  ^*^|h«*"[^' 
Tritton  and  Co.,  did  not,  nor  did  the  said  S.  T.,  nor  did  md,  although 
the  defendant  or  any  other  person  pay  the  said   note,  duly  presented 
although   the  same   was  presented  at  Messrs.  Barclay,  SJe^^whenw"* 
Tritton  and  Co.'s  on  the  day  when  it  became  due,  whereof  *•»*  defendant 

bad  notice  :— 

the  defendant  had  notice.     Plea — that  defendant  had  no  A«A/,  that  the 
notice  of  dishonour.    A  verdict  having  been  found  for  the  klconvctiyhdd! 
plaintiff  (a),  tr«ch*w2* 


W.  H.  Watson  obtained  a  rule  to  arrest  the  judgment, 
on  the  ground,  first,  that  the  promise  alleged  in  the  decla- 
ration was  to  pay  the  note  according  to  the  tenor  and  effect 
thereof,  whereas  the  obligation  in  law  was  to  pay  on  re- 
quest upon  the  default  of  the  maker :  secondly,  there  was 
no  sufficient  breach,  inasmuch  as  the  defendant  was  not 
bound  to  pay  until  after  the  note  had  been  presented. 

Humfrey  and  Hoggins  shewed  cause. — The  promise  to 
pay  according  to  the  tenor  and  effect  of  the  note,  is  a  pro- 
mise to  pay  afker  notice  of  dishonour.  The  declaration 
states  the  indorsement  of  the  note  and  the  dishonour,  and 

(a)  The  verdict  was  taken  sab-      and  the  Court  decided  in  favour 
ject  to  the  opinion  of  the  Court  as      of  the  plaintiff. 
to  the  sufficiency  of  the  notice, 


sufficient  after 
▼erdict. 


Stbvbhson. 
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1837*         that  the  defendant  being  liable  promised  to  pay ;  that  is, 
„  ^  in  case  he  had  due  notice  of  dishonour*    There  is  a  suffi- 

V.  cient  breach.     The  declaration  avers  that  Messrs.  Barclay, 

Tritton,  and  Co.  did  not,  nor  did  the  maker  of  the  note  or 
the  defendant  pay  the  same ;  that  must  be  taken  that  they 
did  not  pay  the  note  in  the  manner  in  which  they  respec- 
tively ought  to  have  paid  it,  viz.  the  one  at  the  time  of 
presentment,  and  the  other  after  notice  of  dishonour* 
But  at  all  events  the  declaration  is  good  after  verdict. 

W.  H.  Watson^in  support  of  the  rule. — The  promise  is 
not  according  to  the  obligation  which  the  law  casts  upon 
the  indorser  of  a  note.  He  is  only  liable  after  the  note 
has  been  duly  presented  and  after  due  notice  of  dishonourj 
and  then  he  becomes  liable  to  pay  upon  request.  In  the 
case  of  a  guarantee  for  due  payment  upon  default  of  A.  B., 
it  would  not  be  proper  to  declare  as  upon  a  direct  under- 
taking to  guarantee.  If  the  obligation  as  stated  is  bad, 
it  is  equally  so  after  verdict,  for  the  promise  in  law  is  to 
answer  upon  two  conditions — the  presentment  and  notice ; 
but  here  it  is  to  pay  according  to  the  tenor  and  effect  of 
the  note.  The  breach  is  bad ;  it  does  not  state  he  did  not 
pay  the  note  after  he  had  notice  of  the  presentment  and 
dishonour.  It  does  not  aver  that  he  Aaih  not  paid,  but 
that  he  did  not  pay. 

Parke,  B. — ^1  he  rule  to  arrest  the  judgment  must  be 
discharged.  It  was  first  objected  that  the  promise  alleged 
in  the  declaration  was  not  the  correct  legal  promise.  I 
thought^  when  the  rule  was  granted^  and  am  still  of  opinion, 
that  this  is  not  an  incorrect  mode  of  laying  the  promise, 
especially  after  verdict ;  it  is  the  promise  which  results 
from  the  fact  of  the  indorsement.  The  declaration  states 
that  S.  T.  drew  the  note  payable  to  the  defendant^  and 
delivered  it  to  him,  and  the  defendant  indorsed  it  to  the 
plaintiff,  and  promised  to  pay  it  accordkig  to  the  tenor  and 
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efiSsct  thereof,  that  is,  according  to  the  tenor  and  efiect  of        1937* 
the  note  so  indorsed.     That  is  not  an  improper  descriptioo       hbdobk 
of  the  liability  of  the  indorsef ,  viz.  that  he  will  pay  the  note  «* 

when  due  if  not  paid  by  the  maker,  in  case  he  received  due 
notice  of  dishonour:  such  is  the  legal  interpretation  of  the 
promise  of  the  indorsee  Then  it  is  further  objected,  thai 
there  is  no  sufficient  breach.  I  am  of  opinion  that  this 
breach  may  be  so  read  as  to  constitute  a  good  breadt, 
that  is,  a  nonpayment  by  the  indorser  after  presentment 
and  due  notice  of  dishonour.  The  allegation  is  that  the 
said  Messrs.  Barclay  and  Co.  did  not,  nor  did  the  aaid  S.T., 
nor  did  the  defendant  or  any  other  person  pay  the  said 
note ;  that  u,  at  any  time.  I  am  of  opinion  there  is  a  suffi- 
cient breach  after  verdict;  but  whether  or  no  it  might 
lMve  been  bad  on  special  demurrer,  we  are  not  called  upon 
to  say. 

BoLLAND  and  Aldsrson,  Bs.,  concurred. 

Rule  discliargecl. 


Fisher  v.  The  Thames  Junction  Railway  Company. 

XHIS  was  an  action  on  die  caae  for  ii^nry  done  by  the  in  caw  for  in- 
defendants  to  the  pkuntiff 's  reversionary  interest  in  eer*  pUindflTsrerer- 
tarn  property.    The  defendants  were  desirous  of  pleading  Jhe^Sefelr^^"*' 
ih/e  general  issue,  and  also  pleas  denying  that  the  plain-  weredesironaof 
tiff  was  possessed  of  the  reversion,  and  that  the  person  geneni  issue, 
stated  to  be  tenant  in  the  declaration  was  tenant  Gumey^  denying  Sir* 
B.,  having  refused,  at  chambers,  to  allow  these  pleas  to  p^wn^ffjo  be 
pleaded  togef  her  with  the  general  issue,  reversion,  and 

that  the  person 
stated  to  be 
tenant  in  the  declaration  was  not  tenant.    The  defendants  were  a  company  incorporated  by  act  of 
Parliament,  which  enabled  them  to  plead  the  general  issue,  and  give  in  evidence  that  the  act 
complained  of  was  done  in  pursuance  of  the  authority  of  that  act    The  Court  refused  to  allow  the 
other  pleas,  together  with  the  general  issue. 
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The  TbambS 
Junction 
Railwat 
Company. 


Shee  now  moted  to  plead  these  several  matters.  The 
act  of  the  company  contained  a  clause  enabling  them,  in 
every  action,  suit^  or  informationi  to  plead  the  general 
issue,  and  to  give  the  act  and  special  matter  in  evidence 
at  the  trial,  and  that  **  the  act  complained  of  was  done  in 
pursuance  of  or  by  the  authority  of  the  statute."  The 
pleas  traversing  the  interest  of  the  plaintiff  and  the  alleged 
tenant  were  not  within  this  clause,  which  differed  from  the 
usual  form  in  acts  of  Parliament,  which  allowed  the  gene* 
ral  issue  to  be  pleaded.  {^Alderson,  B. — ^There  is  a  case 
in  this  Court  on  the  point.]  The  case  of  Neale  v.  M^Ken'- 
$ne  (a)  \  but  that  case  is  different  from  the  present ;  here, 
the  matters  of  defence  do  not  come  within  the  terms  of 
the  act,  which  enables  the  defendant  to  shew  that  the 
wrong  complained  of  was  done  in  pursuance  of  or  by  the 
authority  of  the  act* 


Lord  Abinoer,  C.  B. — The  new  rules  have  not  de- 
prived the  party  of  the  general  issue,  where  it  is  given  by 
statute  (6),  and  before  the  new  rules,  these  pleas  could 
not  have  been  pleaded.  You  may  make  an  election  to 
plead  the  general  issue  or  the  special  matters. 

Alderson,  B. — This  seems  to  be  the  precise  case  of 
Neale  v.  M*KenMie,  and  that  the  general  issue  would  put 
these  matters  in  issue.  If  special  pleas  were  allowed  to- 
gether with  the  general  issue  given  by  statute,  it  would 
deceive  the  plaintiff,  who  supposes  that  the  defendant 
means  to  rely  on  the  matters  specially  pleaded,  and  not  to 
give  others  in  evidence  under  the  general  issue. 


(a)  Ante,  Vol.  2,  p.  702. 


(b)  Ante,  VoL  2,  p.  312. 
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Levi  v.  Price. 

XN  this  case  a  writ  of  error  coram  vobis  was  sued  out  on  A  writ  of  error 
the  17th  of  February,  and  notice  thereof  given  to  the  ^^sedeai 
plaintirs  attorney  on  the  22nd.     On  the  19th  of  April  from  the  Ume  of 

*r  J  r         notice  that  it  is 

the  plaintiff  levied  on  the  defendant's  goods  under  a  fieri  sued  out,  and 

«    .  ,  1  ,  r  1       1  1  ,        -  not  from  the 

facias,  and  on  the  same  day,  after  the  levy,  the  writ  oi  timeofaiiow- 
error  was  allowed.  "111^6 Geo.  4. 

c.  96,  ••l,re- 

Mansel  moved  to  set  aside  the  writ  of  fieri  facias  for  quiring  bail  in 

iiTegularity,  and  cited  Birch  v.  Triste  (a),  as  an  authority  apply  to  error 

that  the  statutes  requiring  bail  in  error  do  not  apply  to  ^^  ^^ 
error  coram  vobis. 

Humfrey  shewed  cause,  and  contended  that  since  the 
rules  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  83  (6),  and  9  Reg. 
Gen.  H.  T.  4  Will.  4  (Practice  Rules)  (c),  a  writ  of  error 
was  a  supersedeas  from  the  time  of  its  allowance  only,  and 
not,  as  formerly,  from  the  time  of  notice.  The  6  Geo.  4, 
C.96,  8. 1,  expressly  required  bail  in  error. 

Parkb,  B. — The  6  Geo.  4  is  in  pari  materia  with  the 
statute  of  James ;  and  Birch  v.  Triste  decided  that  the 
latter  act  did  not  apply  to  error  in  fact.  Neither  do  the 
new  rules  apply  to  error  in  fact.  The  plaintiff  should  have 
applied  to  the  Court  for  leave  to  take  out  execution. 

Rule  absolute,  no  action  to  be  brought. 

(a)  8  East,  412.  (6)  Ante,  Vol.  1,  p.  194. 

(c)  Ante,  Vol.  2,  p.  306. 


Edmunds  r.  Groves. 

Assumpsit  by  indorsee  against  maker  of  a  promis-  Assumpsit  by 
sory  note.     Plea :  that  the  consideration  for  the  note  was  makeTof'apro- 

,^  missory  note. 
Plea,  that  tbe  note  was  made  for  a  gaming  debt,  and  indorsed  to  die  plaintiff  with  notice  thereof, 
and  without  consideration.  Replication,  that  plaintiiF  had  no  notice  of  the  illegality  of  the  consi- 
deration, and  that  he  gave  value  : — Held,  that,  upon  these  pleadings,  it  was  incumbent  on  the 
defendant  to  give  some  evidence  of  the  illegal  concoction  of  the  note,  before  the  plaintiff  could  be 
called  upon  to  prove  he  gave  value. 

VOL*  V.  B  E  B  D.  P  C* 
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money  lost  by  gaining ;  and  that  it  was  indorsed  to  the 
E  M  NDs      plaintiff  with  notice  thereof,  without  consideration  or  v»- 
V-  lue.   Replication :  that  the  note  was  indorsed  to  the  plain- 

tiff  without  notice  of  the  illegal  consideration,  and  for 
good  and  sufficient  consideration  and  value;  on  which, 
issue  was  joined.  At  the  tria],  before  Lord  Abinger^  C  B., 
at  the  Middlesex  Sittings  after  Easter  Term,  no  evidence 
was  given  on  either  side,  the  plaintiff's  counsel  contending 
that  the  onus  rested  with  the  defendant  to  shew  the  ille* 
gafity  of  the  original  consideration :  on  the  other  hand  it 
was  insisted  that  the  replication  admitted  the  note  to  have 
been  made  for  a  gaming  debt,  and  that  the  plaintiff  was 
bound  to  prove  he  had  given  value.  The  learned  Judge 
directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving 
for  the  defendant  liberty  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  original  illegal  consi- 
deration was  admitted  on  the  record. 

W.  H.  Watson  now  moved  accordingly. — ^The  replica- 
tion admits  the  note  to  have  been  made  in  consideration  of  a 
gaming  debt.  By  replying  de  injuri4,  the  plmntiff  might 
have  put  the  whole  plea  in  issue;  but  as  he  has  adopted  a 
form  of  replication  which  admits  the  note  to  be  tainted 
with  illegality,  that  fact  must  be  taken  against  him,  with 
all  its  consequent  inferences.  There  being  then  a  suspi- 
cion cast  upon  the  plaintiff's  title,  he  was  bound  to  prove 
that  he  gave  consideration :  Heath  v.  Sansom  (a).  [At- 
derson,  B. — The  jury  try  the  matter  in  issue  only,  the 
pleadings  are  not  before  them.]  They  try  the  issue  with 
reference  to  the  state  of  facts  appearing  on  the  record. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  It  is  clear,  from  the  recent  de« 
cisions  of  this  Court,  that  it  was  incumbent  on  the  defend- 

(a)  2  B.  &  Ad.  291. 
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ant|  who  set  up  a  defence  that  the  plaintiff  took  the  note  1837* 
with  jiotice  of  its  original  illegality,  to  have  given  at  least  ^j^^„^ 
some  evidence  to  prove  it.    It  is  not  necesary  to  say  what  «• 

evidence  would  be  sufficient;  when  all  the  facts  of  the  case 
are  before  the  jury,  it  is  for  them  to  determine.  The 
oircumstance  of  its  being  improperly  obtained  in  the  first 
instance  may  cast  such  suspicion  on  the  plaintiff's  title, 
that  unless  he  rebuts  any  Inference  which  may  arise  from 
his  connexion  with  the  party  wlu>  obtained  it,  by  proving 
that  hegave  value,  the  jury  may  infer  that  he  was  aware  of 
the  illegality.  But  upon  these  pleadings  I  think  the  de- 
fendant should  have  given  evidence  to  connect  the  plaintiff 
with  the  party  implicated  in  the  illegal  concoction  of  the 
note.  I  give  no  opinion  upon  the  argument  of  Mr.  Wai- 
soHf  as  to  the  effect  of  the  admission  of  a  fact  upon  the 
record,  but,  as  there  was  no  evidence  of  the  illegality,  I 
think  the  verdict  was  right.  It  may  be  worth  while  con- 
sidering whether  thed&6WilL4,  c.  41^  has  the  effect 
which  was  intendedi  of  rendering  securities  given  for  gam- 
ing debts  available  in  the  hands  of  a  bona  fide  holder  for 
value :  upon  that  point  I  give  no  opinion ;  it  is  still  open  to 
the  defendant  upon  the  record. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Aldbrsom,  B. — The  defendant  pleads  that  there  was  a 
gaming  transaction  between  him  and  a  third  person ,  in 
respect  of  which  the  note  was  given,  and  that  it  was  in- 
dorsed to  the  plaintiff  with  full  knowledge  of  that  circum- 
stance, and  without  consideration.  The  plaintiff  replies 
that  he  had  no  knowledge  of  the  illegal  transaction,  and 
that  he  gave  value.  This  form  of  pleading  is  said  to  be 
an  admission  on  the  part  of  the  plaintiff,  sufficient  to  raise 
an  inference  against  him  of  the  existence  of  facts  passing 
between  the  defendant  and  a  third  person.  But  I  appre- 
hend that  is  a  wrong  conception  of  the  effect  of  an  admis- 
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sion  on  the  record.  An  admission  on  the  record  is  merely 
a  waiver  of  requiring  proof  of  those  facts  which  are  not 
denied,  the  party  being  content  to  rest  his  claim  on  other 
facts  in  dispute ;  but  if  any  inferences  are  to  be  drawn  by 
the  jury,  they  must  have  those  facts  proved  like  any 
others*  In  the  present  case,  there  was  nothing  to  go  to 
the  jury  from  which  they  could  infer  that  the  note  was 
illegal  in  its  inception.  As  the  defendant  gave  no  evi- 
dencCf  the  plaintiff  was  entitled  to  a  verdict* 

Rule  refused. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT  (OF  WRIT). 

The  plaintiff,  in  replevin,  marrying 
after  plaint  in  the  county  court  and 
before  its  removal  by  re.  fa.  lo. : — 
Held,  that  the  writ  abated.  HolUs  v. 
Freer  and  Others,  47 

ABATEMENT  (PLEA  OF). 
See  Time  (Calculation  of). 

ABUSE  OF  PROCESS. 
Jiee  Aresst,  1,  2. 

ACCEPTOR. 

See  Affidavit  (of  Debt),  8 — Bail, 
8 — ^Plea,  7,  8, 23. 

ACCOMMODATION. 
See  Bill  of  Exchanos. 

ACCOUNT  STATED. 
See  Affidavit  (of  Debt),  1,  2. 

ACKNOWLEDGMENT. 

See  Limitations  (Statute  of),  2. 

ADDITION. 
See  Affidavit,  4,  7,  8,  9— Bail,  1. 


ADMISSION. 
See  Plea,  8,  4. 

ADMINISTRATOR. 

See  Counts  (Joindee  of),  1,  2 — 
Plea,  28. 

AFFIDAVIT. 

1.  If,  in  a  joint  affidavit,  the  addi- 
tion of  one  deponent  u  defective,  the 
statement  made  by  the  other  in  the 
affidavit  may,  notwithstanding,  be 
read.     Ex  parte  Edmonds^  702 

2.  An  affidavit  made  before  a  com- 
missioner, who  acts  as  the  attorney  of 
the  defendant,  before  an  appearance 
is  entered,  cannot  be  used;  but  it 
must  be  clearly  shewn  that  he  acted 
as  such  attorney  at  the  time  of  taking 
the  affidavit:  it  is  not  sufficient  to 
shew  that  he  is  so  at  the  time  of 
making  the  objection,    Kidd  v.  Davis, 

568 
8.  An  affidavit  sworn  before  the 
clerk  to  an  attorney,  who  makes  an 
application  that  his  client  may  be  ad- 
mitted as  a  party  to  a  cause,  is  not 
within  the  prohibition  of  1  Reg.  Gen. 
H.  T.  2  Will.  4, 8.  6.  Doed.  Grant  v. 
Roey  409 
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AFFIDAVIT. 


AFFIDAVIT  (OF  SERVICE). 


4.  A  defendant  need  not  give  his 
addition  in  an  affidavit  made  by  him 
in  the  cause.     Brooks  v.  Far lart  361 

5.  An  affidavit  of  debt  not  intituled 
in  any  Court,  was  stated  to  be  sworn 
before  a  person  appointed  by  virtue 
of  a  commission  from  the  Court  of 
Exchequer  and  Common  Pleas: — 
Held,  sufficient,  and  that  it  might  be 
used  in  either  Court.   White  v.  Irving^ 

6.  It  is  no  objection  to  an  affidavit 
used  in  opposing  a  motion,  that  it  has 
been  sworn  after  the  day  upon  which 
the  rule  was  due,  if  it  be  sworn  before 
cause  actually  shewn.  Graham  v. 
Beaumontf  49 

7.  "  A.  B.,  clerk  to  C.  D.,  defend- 
ant's attorney,"  is  not  a  sufficient  de- 
scription of  a  deponent*  Daniels  v. 
May,  88 

8.  In  an  affidavit  by  an  attorney's 
clerk,  it  is  unnecessary  for  him  to 
state  his  own  residence,  if  be  states 
that  of  his  master.  Strike  v.  Blanch- 
ard,  216 

9.  The  rule  1  Reg.  Gen.  H.  T.  2 
Will.  4,  s.  5y  as  to  the  addition  of 
deponents,  applies  to  affidavits  of  suf- 
ficiency made  by  bail  pursuant  to  3 
Reg.  Gen.  T.  T.  1  Will.  4 «  and,  there- 
fore, if  it  is  omitted,  the  affidavit  must 
be  amended,  and  the  defendant  will 
not  be  entitled  to  the  costs  of  justifi- 
cation.    Brown's  Bail,  220 

AFFID  AVIT(ALTERATION  OF). 

An  affidavit  cannot  be  made  use  of, 
if  altered  af\er  it  is  sworn.  Wright 
v.  Skinner,  dZ 

AFFIDAVIT  (OF  DEBT). 

See  Appearamce,  4. 

1.  An  affidavit  of  debt,  stating  the 
defendant  to  be  indebted  to  the  de- 
ponent "  on  an  account  stated  between 
them,"  is  insufficient.  Hooper  v.  Ves- 
tris,  710 

2.  In  an  affidavit  of  debt  it  is  suf- 


ficient to  allege  the  claim  to  be  due 
"  on  the  balance  of  an  account  stat- 
ed," without  the  words  *'  and  settled." 
Tyler  v.  Campbell,  632 

3.  An  affidavit  of  debt  need  not 
disclose  any  connexion  between  the 
plaintiff  and  the  deponent,  or  the 
means  of  knowledge  possessed  by  the 
latter  with  respect  to  the  debt.  Hal- 
liday  v.  Lawes,  485 

4.  In  an  affidavit  of  debt  by  the 
indorsee  of  a  promissory  note  against 
the  maker,  it  is  not  necessary  that 
tlie  deponent  should  describe  himself 
as  the  indorsee,  if  he  traces  title  to 
himself;  nor  is  it  necessary  to  allege 
the  default  of  the  maker.  James  v. 
Trevanion,  275 

5.  A  prisoner  comes  too  late,  after 
1 9  days,  to  object  to  a  defect  in  the 
affidavit  to  hold  to  bail.  Fowell  ▼• 
Petre,  276 

6.  Semble,  that  an  affidavit  to  hold 
to  bail  is  not  sufficient,  which  states 
that  tlie  defendant  is  indebted  in 
"  principal  monies"  dve  on  a  bill  of 
exchange,  unless  it  also  states  the 
amount,  for  which,  the  bill  is  drawn. 
Ibid.  276 

7.  An  affidavit  that  defendant  was 
indebted  for  "  the  hire  of  a  berth  on 
board  a  ship,"  held  sufficient,  and  that 
it  was  not  necessary  to  ^ew  an  actual 
enjoyment.  Shelf ordv.  O'Brien,  173 

8.  The  affidavit  of  debt  in  an  ac- 
tion by  indorsee  against  drawer  should 
allege  the  default  of  acceptor.  Cros^ 
by  V.  Clark,  62 

9.  In  an  affidavit  of  debt  for  the 
agistment  of  cattle,  it  must  be  alleged 
that  they  were  agisted  **  at  the  re- 
quest" of  the  defendant.  Smith  v. 
Heap,  11 

AFFIDAVIT  (OF  SERVICE). 

It  is  sufficient  in  an  affidavit  of  ser- 
vice of  a  rule  to  swear  to  the  service 
of  "  a  true,"  without  adding  the  word 
•*  copy."  The  King  v.  The  Sher^of 
Stafford,  288 


AFFIDAVIT  (TITLE  OF). 


ARBITRATION.        781 


AFFIDAVIT  (TITLE  OF). 

See  ArpiDAViT,  5 — ^Amendment,  1. 

1.  In  an  application  for  the  deli- 
very up  of  a  warrant  of  attorney,  the 
affidavits  may  be  intitled  in  a  cause. 
Thompson  v.  Vaux^  691 

2.  Where  there  are  several  defend- 
ants, the  names  of  all  must  be  intro- 
duced into  the  title  of  the  affidavits 
used  to  make  applications  in  the 
Court;  and,  therefore,  all  besides  one 
cannot  be  included  under  the  words 
''  and  others."  Tomkins  v.  Geach^  509 

3.  Where  a  rule  has  been  substan- 
tially disposed  of,  it  cannot  afterwards 
be  objected,  that  the  affidavits  upon 
which  the  rule  was  drawn  up  are  not 
correctly  intitled.    Vtner  v.  Langton^ 

92 
AFFIDAVIT  (USING). 

See  Affidavit  (Alteration  of). 

ALLOCATUR. 
See  Attachment,  1. 

AMENDMENT. 

See  Affidavit,  9 — Writ — Writ 
(Amendment  of) —  Writ  (of 
Trial),  4,  8. 

1.  The  title  of  an  affidavit,  on 
which  a  rule  has  been  obtained,  may 
be  amended,  on  payment  of  costs,  the 
opposite  party  having  leave  to  file 
affidavits  in  reply.  Rex  v.  The  Jus^ 
tices  of  Warwickshire,  382 

3.  Where  a  defect  in  a  rule  is  at- 
tributable to  the  officer  of  the  Court, 
it  may  be  amended  without  costs. 
Downing  v.  Jennings,  979 

9.  Where  the  declaration  on  a  bill 
of  exchange  omitted  the  time  at  which 
the  bill  was  payable,  and  the  Judge  at 
Nisi  Prius  refused  an  amendment,  and 
nonsuited  the  plaintiff,  the  Court  set 
aside  the  nonsuit  on  terms.  Pullen  v. 
Seymour,  164 

ANNUITANT. 

See  Limitation  (Statute  of),  1. 


APPEAL  (TIME  FOR). 
See  Bastard. 

APPEARANCE. 

See  Summons  (Writ  of),  2. 

i.  The  clause  in  statute  8  &  10 
Will.  9,  c.  25,  B.  33,  which  imposed  ii 
penalty  of  51,  on  defendant's  neglect- 
ing to  enter  an  appearance,  has  ceased 
to  operate.     Tliomas  v.  Nokee,   650 

2.  An  appearance  cannot  be  enter- 
ed nunc  pro  tunc ;  and  therefore,  if  it 
be  not  entered  until  after  judgment 
signed  upon  a  cognovit,  the  judg- 
ment may  be  set  aside  £tx  irregula- 
rity.    Wation  V.  DoWf  584 

9.  Where,  after  a  rule  for  a  distrin- 
gas has  been  obtained,  and  before  the 
issue  of  the  writ,  the  defendant  ad- 
mits that  he  has  been  served  with  the 
summons,  an  appearance  may  be  en- 
tered for  him  by  the  plaintiff.  Saun* 
ders  V.  De  Chastekan^  154 

4.  Where  a  capias  has  been  issued 
against  one  defendant,  *  and  he  is 
discharged  out  of  custody  on  account 
of  a  defect  in  the  affidavit  of  debt, 
without  the  terms  of  entering  an  ap- 
pearance being  stated  in  the  rule,  and 
no  appearance  is  entered  by  the  de- 
fendant, the  plaintiff  has  no  right  to 
enter  one  for  him.  Wilkins  v.  Parker^ 

150 

ARBITRATION. 

See  Costs,  15. 

1.  If,  by  the  submission,  the  costs 
of  an  arbitration  are  to  abide  the 
event,  it  is  an  excess  of  jurisdiction 
for  the  arbitrator  to  determine  their 
amount.     Kendrick  v.  Davies,      693 

ft.  If  an  arbitrator  directs  mutual 
releases  on  payment  of  a  sum  of  mo- 
ney, over  which  he  has  jurisdiction, 
as  well  as  of  a  sum  over  which  he  has 
none,  the  award  is  good  as  to  the 
former.  /i« 

3.  An  application  to  set  aside  an 
award  made  under  9  &  10  Will.  9, 
c.  15,  must  be  made  before  the  last 
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day  of  the  next  terra  after  the  publi- 
cation of  the  award,  and  if  the  sub- 
mission is  not  made  a  rule  of  Court 
until  a  subsequent  term,  it  is  too  late 
to  disturb  the  award.  Reynolds  v. 
Askew,  662 

4.  In  order  to  set  aside  an  award 
at  common  law,  very  strong  reasons 
must  be  shewn  for  not  applying  within 
the  first  four  days  of  the  term  fol- 
lowing the  making  the  award.        76. 

6,  To  an  action  for  goods  sold  and 
delivered,  defendant  pleaded  as  to 
30/.,  parcel  &c.,  payment  of  SOL  in 
satisfaction.  Defendant  replied,  that 
the  SOL  was  paid  for  another  and  a 
different  cause  of  action,  specially 
traversing  the  acceptance  of  it  in  sa- 
tisfaction of  that  sura  in  the  declara- 
tion mentioned.  The  cause  was  re- 
ferred ;  and  upon  this  issue  the  arbi- 
trator found  for  the  defendant  as  to 
8/.,  and  for  the  plaintiff  as  to  the 
residue: — Heldy  that  the  award  was 
sufficiently  certain,  and  that  this  find- 
ing in  effect  assessed  the  damages 
at  27/.     King  v.  Earl  of  Dundonaid, 

6S9 

6.  A  rule  to  set  aside  an  award 
must  be  drawn  up  on  reading  the 
award.     Barton  v.  Ransom,         697 

7.  An  affidavit  of  the  service  of 
an  award  and  umpirage,  disclosing  a 
regular  service,  is  sufficient  to  obtain 
an  attachment  for  non-performance, 
although  the  surname  af  the  umpire 
is  misdescribed.  In  re  Smith  and 
Reeves,  5  IS 

8.  Where  an  arbitrator  has  the 
power  to  enlarge  the  time  for  making 
his  award,  and  the  enlargements  are 
made  a  part  of  the  rule  of  Court,  an 
affidavit  of  such  enlargements  is  not 
necessary  in  order  to  obtain  an  at- 
tachment, lb, 

9.  If  a  cause  is  referred  to  an  ar- 
bitrator, the  costs  to  abide  the  legal 
event,  it  is  an  excess  of  authority  to 
award  a  stet  processus.  Hunt  v. 
Hunt  41.2 


10.  Where  several  issues  are  re- 
ferred to  an  arbitrator,  it  is  not  indis- 
pensably necessary  for  him  to  award 
on  each  issue,  if  his  intention  as  to 
each  of  them  is  sufficiently  clear  from 
the  general  language  of  the  award.  /6* 

1 1.  Where  a  cause  is  referred  with- 
out an  order  of  Nisi  Prius  to  an  arbi- 
trator to  certify,  it  is  not  necessary 
that  he  should  make  his  certificate 
within  the  time  within  which  the  jury 
process  is  returnable.  Salter  v. 
Yeates,  291 

12.  A  reference  of  an  indictment 
for  conspiracy,  together  with  other 
matters  in  difference,  is  not  within 
the  meaning  of  the  3  &  4  Will.  4, 
c.  42,  s.  39,  and  therefore  the  parties 
may  revoke  the  authority  of  the  arbi- 
trator, without  leave  of  the  Court  or 
a  Judge.    Rex  v.  Shillibeer,         ftSS 

13.  A  Judge's  order  for  the  revo- 
cation of  the  authority  of  an  arbitra- 
tor, under  the  3  &  4  Will.  4,  c.  42, 
s.  39,  cannot  issue  upon  an  ex  parte 
application.     Clarke  v.  Stocken,    32 

14.  A  bailable  writ  having  been 
sued  out  of  this  Court  against  an  at- 
torney of  the  King's  Bench,  he,  after 
some  attempts  to  compromise,  ob- 
tained a  Judge's  order  to  stay  the 
proceedings  on  payment  of  the  debt 
and  such  costs  as  tike  prothonotary 
should  under  the  circumstances  think 
reasonable.  The  prothonotary  hav- 
ing allowed  the  costs  of  bailable  pro- 
cess:— Held,  that  the  parties  were 
concluded  by  his  determination. 
Meggs  V.  Binns,  28 

15.  Where  a  cause  is  referred  and 
a  verdict  entered,  a  motion  to  im- 
peach the  award  must  be  made  within 
the  first  four  days  of  the  following 
term.     Lyng  v.  Sutton,  39 

16.  If  a  cause  and  all  matters  in 
difference  are  referred  to  an  arbitra- 
tor, and  he  makes  a  separate  adjudi- 
cation as  to  the  action,  the  defendant 
is  not  precluded  from  applying  for  his 
costs,  under  the  43  Geo.  3,  c.  46,  on 
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the  ground  of  other  matters  in  di£fer- 
ence  being  referred  in  the  same  sub- 
mission.    Janes  v.  Jehut  ISO 

17.  Where  a  cause  and  all  matters 
in  difierence  are  referred  to  an  arbi- 
trator, and  by  his  award  he  merely 
directs  a  -verdict  to  be  entered  in  fa- 
vour of  the  plaintiff  for  one  entire 
sum,  the  award  is  not  final,  and  there- 
fore bad.     Gyde  y.  Boucher,        127 

18.  Where  a  party  consents  to  a 
Judge's  order  for  a  reference  to  the 
Master,  and  undertakes  to  pay  the 
sum  found  due,  he  cannot  afterwards 
dispute  the  amount  for  which  the 
Master  has  given  his  allocatur.  WaU 
kins  V.  0* Gorman  Mahon^  178 

19.  The  declaration  stated  that 
diiferences  were  pending  between  the 
plaintiff^  as  administratrix,  and  the 
defendant,  concerning  divers  sums  of 
money,  of  part  of  which  there  had 
been  a  settlement  on  a  day  certain  in 
the  lifetime  of  the  intestate,  to  wit,  on 
&c. :  it  then  stated  the  submission  to 
arbitration,  and  that  the  arbitrator 
awarded  that  there  was  due  from  the 
defendant  to  the  plaintiiT,  as  adminis- 
tratrix, 150/.,  together  with  interest 
on  the  same  from  the  period  of  the 
last-mentioned  settlement.  The  de- 
fendant pleaded,  first,  that  the  arbi- 
trator did  not  make  any  award  ;  se- 
condly, that  the  day  in  the  declaration 
mentioned  was  not  the  day  of  the  last 
settlement ;  and,  thirdly,  that  no  set- 
tlement was  made.  The  first  and 
third  issues  were  found  for  the  plain- 
tiff, and  the  second  for  the  defendant : 
— Held,  that  the  second  issue  was 
immaterial.  Held,  also,  that  the 
award  was  final ;  it  appearing  that  the 
date  of  the  last  settlement  was  cer- 
tain, and  not  a  matter  in  dispute. 
Plummer  v.  Lee,  756 

ARREST. 

1.  The  Court  will  not  set  aside  an 
arrest  upon  the  merits,  unless  it  dear- 


ly appears  that  the  process  of  the 
Court  has  been  abused.  Mason  v. 
Smith,  179 

2.  The  Court  will  not  discharge  a 
defendant  out  of  custody,  on  the 
ground  that  the  debt  for  which  he  has 
been  arrested  is  founded  on  an  illegal 
consideration,  and  an  injunction  has 
issued  from  the  Court  of  Chancery  to 
stay  proceedings  at  law ;  if,  however, 
the  process  of  the  Court  has  been 
abused  for  the  purpose  of  oppression, 
the  Court  will  interfere.  Curzonv. 
Hodges,  98 

ARREST  (OF  JUDGMENT). 

See  Declaration,  5 — Plea,  18. 

Where  a  cause  is  tried  in  vacation, 
a  motion  in  arrest  of  judgment,  in 
this  Court,  must,  pursuant  to  the  old 
practice,  be  made  within  the  first  four 
days  of  the  ensuing  term.  Weston  v. 
Foster,  5ii 

ARREST  ^PRIVILEGE  FROM). 

Where  an  attorney  defendant  claims 
a  privilege  from  arrest  eundo,  it 
must  clearly  appear  that  he  left  home 
for  the  purpose  of  attending  the  Court. 
Strong  V.  DickensoHf  86 

ARREST  (WITHOUT  PROBA- 
BLE  CAUSE). 

See  Arbitration,  16 — Costs,  2,  8, 

ft2. 

ASSETS. 
See  Executor,  2, 

ASSUMPSIT. 
See  Plea,  16,  17. 

ATTACHMENT. 

See  Arbitrator,  7,  8 — Attorney,  1 
— Bail,  17 — Habeas  Corpus,  2 
— Sheriff,  4,  6 — Subpcena  — 
Waiver,  1. 

1.  To  bring  a  party  into  contempt 
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for  non-payment  of  co^ts,  puriuant  to 
the  Matter's  allocatur^  a  copy  of  the 
rule  and  allocatur  must  be  left  with  the 
defendant.     Dalton  ▼.  Tucker^    650 

2.  If  an  award  directs  costs  to  be 
paid  in  equal  proportions  by  seve- 
ral persons,  a  separate  attachment 
inust  be  obtained  against  each  for 
their  nonpayment.  Gulliver  d.  Hod' 
9on  T.  Sutnmerjield^  401 

d.  It  is  no  answer  to  a  rule  for  an 
attachment,  that  the  Judge's  order, 
which  has  been  made  a  rule  of  Court, 
has  not  been  personally  served,  if  the 
rule  itself  has  been  regularly  served. 
Greenwood  v.  Dyer^  265 

4.  If  a  defendant  will  not  take  the 
copy  of  an  award  and  rule,  the  other 
requisites  of  a  service  being  complied 
with,  it  is  sufficient  for  a  rule  nisi  for 
an  attachment.     Ellis  v.  Giles^     255 

5.  SembUf  that  where  a  plaintiff  is 
entitled  to  an  attachment,  pursuant  to 
Reg.  Gen.  H.  T.  3  Will.  4,  against 
the  sheriff  for  not  obeying  a  Judge's 
order  in  vacation  to  bring  in  the  body, 
although  the  defendant  is  afterwards 
rendered  in  vacation,  he  is  bound  to 
apply  for  the  attacliroent  promptly  in 
the  following  term.  The  King  v.  The 
Sheriff  of  Middlesex,  245 

6.  In  order  to  obtain  an  attach- 
ment against  the  sheriff  for  not  re- 
turning a  writ  pursuant  to  a  Judge's 
order,  the  original  order  must  be 
shewn  at  the  time  of  serving  a  copy 
of  it.     Granger  v.  Fry,  21 

7«  Where  a  copy  of  a  rule  nisi  for 
an  attachment  was  delivered  to  de- 
fendant's son,  who  refused  to  say 
where  his  father  was,  and  an  appoint- 
ment was  made  for  a  subsequent  day, 
that  was  held  not  sufficient  to  dis- 
pense with  personal  service.  In  re 
Ibbertson,  160 

8.  The  Court  will  not  grant  a  rule, 
requiring  an  attorney  to  deliver  up 
papers,  and  in  the  alternative  for  an 
attachment  in  case  of  a  non-delivery, 
but  each  branch  must  be  made  the 


subject  of  a  separate  motioD.    Ros" 
coe  V.  Hardman^  \67 

9.  A  rule  for  an  attachment  ag»ins( 
an  attorney  for  nonpayment  of  money 
pursuant  to  hia  promise,  c«uioot  b9 
obtained ;  but  a  previous  rule  require 
ing  the  payment  of  the  money  must 
have  been  made  absolute.  Tmiss  v. 
Fry,  157 

10.  In  order  to  obtain  an  attach- 
ment for  not  obeying  a  subpoena  ad 
testificandum,  the  affidavit  roust  state 
the  party  to  be  a  material  witneas. 
Tinky  v.  Porter,  744 

ATTORNEY. 

Rule  for  Examination  of,  1 

Rule  for  Appointing  Examiners, 

580 

See  Affidavit  2,  8 — Arrest  (Pri- 
vilege from), — Attachment,  8, 9 
— Fine  and  Recovery. — Juris* 
DICTION,  1 — Plea,  9,  27 — Plea 
(Frivolous)  —  Pleading  (Time 
for)  1,2 — Principal  and  Agent 
— Prisoner^  2,  8,  4— Sheriff,  9. 

1.  When  it  is  sought  to  make  a 
rule  absolute  against  an  attorney,  re- 
quiring him  to  answer  the  matters  in 
the  affidavit,  and  he  does  not  appear, 
he  must  be  called  in  Court.  In  re 
Whicker,  1X6 

2.  Where  an  attorney  has  been  em- 
ployed to  prepare  mortgage  deeds* 
and  he  receives  the  money  raised  by 
the  mortgage,  he  may  be  called  upon 
summarily  to  account  for  it.  Ess 
parte  Cripwell,  689 

8.  A  country  attorney,  admitted  in 
the  King's  Bench,  conducted  a  suit 
though  a  London  agent,  who  was  an  at- 
torney of  the  Exchequer.  The  name 
of  the  country  attorney  was  indoraed 
on  the  writ,  and  in  his  affidavit  of  in- 
crease he  swore  he  was  the  attorney  in 
the  cause : — Held,  that  he  was  entided 
to  recover  his  costs.    Jones  v.  Jones, 

474 

4.  Semble,  that  2  Geo.  2|  c.  28*  i. 
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10,  does  not  apply  to  the  case  of  a 
eoiintry  attorney  practising  in  the 
same  of  a  London  agent.  Jb, 

5.  The  Court  will  not  compel  an 
attorney  to  answer  the  matters  in  the 
afiidavit,  merely  because  he  has  hired 
msuffieieiit  bail  to  justify  in  an  action. 
Clifford  V.  Parker,  ««6 

6.  The  Court  will  not  summarily 
compel  an  attorney  to  pay  money, 
pursuant  to  bis  undertaking  to  indem-* 
nify  against  costs,  in  an  action  where, 
at  his  instance,  a  party  has  allowed 
his  name  to  be  used  as  a  plaintiff, 
without  any  interest  in  the  matter. 
Ex  parte  Clifton,  218 

ATTORNEY  (ADMISSION  OF). 

1.  Where  the  articles  of  a  clerk 
expire  on  the  1st  June,  and  the  time 
at  which  they  ought  to  have  been  de- 
posited at  the  hall  of  the  Incorporated 
Law  Society,  pursuant  to  the  rules  of 
E.  T.,  6  Will.  4,  had  ended  on  the 
dOth  May,  and  the  day  of  examina- 
tion was  the  5th  June,  the  Court,  on 
the  2nd  June,  ordered  the  articles  to 
be  received.     Ex  parte  Cooper,  703 

2.  Under  6  Reg.  Gen.  H.  T.  6 
WiU.  4,  as  to  notices  of  applications 
to  be  admitted  as  an  attorney,  Sunday 
will  reckon  as  one  day.  Ex  parte 
Bumps,  713 

d»  Where  a  clerk  has  omitted  to 
send  in  his  answers  to  the  questions, 
pursuant  to  Reg.  Gen.  E.  T.  6  Will.  4, 
within  the  time  limited  by  the  ex* 
aminers,  in  consequence  of  his  agent 
omitting  to  transmit  them  in  sufficient 
time,  the  Court  allowed  him  to  send 
io  the  answers  subsequently,  the  agent 
paying  the  costs  of  the  application. 
Ex  parU  Holland,  681 

4.  Mere  ignorance  of  the  rules  as 
to  the  admission  of  attornies  will  no 
longer  be  an  excuse  for  non-com- 
pliance  with  diem,  lb. 

6.  Under  special  circumstances  the 
Court  will  aUow  the  name  of  a  per- 


son applying  for  admission  as  an  at- 
torney to  be  introduced  into  the 
Master's  list  on  the  first  day  of  term, 
although  the  notices  have  not  been 
given  *'  three  days  at  the  least  before 
the  commencement  of  the  term,"  pur- 
suant to  5  Reg.  Gen.  H.  T.  6  Will.  4, 
Ex  parte  Blunt,  t9i 

ATTORNEY  AND  AGENT. 

See  Attorney,  3,  4— Bad  Faith — 
Rule  (Service  of),  1«— Taxa- 
tion, 1. 

ATTORNEY  (BILL  OF). 

See  Taxation,  1. 

1.  Charges  in  an  attorney's  bill  for 
preparing  the  acknowledgment  of  a 
married  woman,  and  for  attending 
before  the  commissioners,  Sec,  under 
the  S  &  4  Will.  4,  c.  74,  do  not  ren- 
der the  bill  taxable  under  the  2  Geo.  2, 
c.  23.     In  re  Branston^  623 

2.  The  charges  in  an  attorney's 
bill  for  attendances  on  his  client,  to 
advise  him  on  matters  subsequent  to 
the  conclusion  of  an  action,  do  not 
render  it  necessary  that  a  bill  should 
be  delivered  a  month  before  action 
brought.    Pepper  v.  Yeaiman,     156 

ATTORNEY  (CHANGING). 

See  Levari  Facias,  1,  2 — Plea,  27» 

ATTORNEY  AND  CLIENT. 

See  Affidavit,  3 — Attorney,  2 — 
Costs,  6 — Small  Debtor,  1. 

Where  an  attorney  has  received 
money  from  the  defendant  in  a  cause, 
on  account  of  his  own  client,  who  is 
plaintiff,  the  lapse  of  nine  years, 
though  unaccounted  for,  will  not  pre- 
vent the  account  between  him  and 
his  client  being  referred  to  the  Mas- 
ter.    Ex  parte  Sharpe,  717 

ATTORNEY  (CLERK  OF). 
See  Affidavit,  3,  7,  8. 
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ATTORNEY  (LIEN  OF). 

See  Costs,  5. 

1.  On  a  reference  to  arbitration  of 
an  action  of  ejectment  and  all  matters 
in  difference  between  the  parties,  the 
arbitrator  directed  that  a  sum  of  bOl, 
should  be  paid  by  the  lessor  of  the 
plaintiff  to  the  defendants  by  way  of 
compensation  for  certain  buildings 
erected  by  them,  and  that  a  verdict 
should  be  entered  for  the  former. 
On  motion,  the  Court  directed  the 
sum  awarded  to  the  defendants  to  be 
set  off  against  the  costs  of  the  lessor 
of  the  plaintiff,  saving  the  lien  of 
their  attorney.  Doe  d.  Swinton  ▼. 
Sinclair^  26 

2.  The  plaintiff,  a  builder,  and  an 
uncertificated  bankrupt,  sued  for  a 
balance  due  to  him  for  repairs,  and 
was  nonsuited :  the  cause  was  referred, 
and  the  arbitrator  found  a  sum  due 
to  the  plaintiff: — Heldfih&i  the  plain- 
tiff's attorney  had  a  claim,  as  against 
the  assignees,  to  the  amount  of  his 
lien  on  the  award  for  the  costs  of  the 
action  and  of  the  award.  Janes  ▼• 
TurnbuU,  591 

3.  An  attorney  acting  as  com  mis* 
sioner  under  S  &  4  Will.  4,  c.  74, 
has  a  lien  upon  the  acknowledgments 
and  deeds  which  may  come  into  his 
possession  as  such  commissioner,  for 
his  fees  in  taking  the  acknowledg- 
ment, but  not  for  those  of  his  brother 
commissioner,  unless  he  can  shew  a 
joint  authority.   Ex  parte  Grovef  355 

ATTORNEY  (NEGLIGENCE 

OF). 

The  writ  issued  on  the  5th  Sep- 
tember, and  was  sent  to  the  under- 
sheriff  of  Hants  on  the  16th  October. 
The  order  for  a  stay  of  proceedings 
was  made  on  the  20th,  on  which  day 
the  plaintiff's  attorney  wrote  to  the 
under-sheriff  at  Winchester,  desiring 
to  be  informed  what  was  the  amount 
of  his  and  the  officer's  charges,  and 


I  informing  the  under-sheriff  that  a 
Judge's  order  had  been  obtained  for 
staying  the  proceedings.  The  debt 
and  costs  were  paid  on  the  3 1st  of 
October.  On  the  4th  of  November, 
the  defendant  was  arrested  on  the 
same  writ  in  Hampshire,  and  gave 
a  bail-bond.  A  Judge's  order  having 
been  obtained  for  cancelling  the  bail- 
bond,  with  costs,  and  those  costs 
having  been  paid  by  the  plaintiff,  he 
obtained  a  rule  calling  upon  his  attor- 
ney to  shew  cause  why  he  should  not 
repay  to  him  the  sum  so  paid  for 
costs : — Heldt  that  the  attorney  had 
not  under  the  circumstances  been 
guilty  of  such  a  degree  of  negligence 
as  to  render  him  liable — at  least  on 
motion.     Meggs  v.  BiruUf  28 

ATTORNEY  (PRIVILEGE  OF). 

The  Uniformity  of  Process  Act 
has  not  abolished  the  privilege  of  an 
attorney  to  be  sued  in  the  court  to 
which  he  belongs.  Lewis  v.  Ker^  447 

ATTORNEY  (RE- ADMISSION 

OF). 

1.  The  Court  will  not  re-admit  an 
attorney  who  has  discontinued  prac- 
tice for  thirty  years.  Ex  parte  BU" 
UngSf  $95 

2.  Where  an  attorney  has  obtained 
a  rule  for  his  re-admission,  but  ill 
health  has  prevented  him  taking  out 
his  certificate,  and  he  has  not  prac- 
tised, he  may  be  re-admitted  in  a 
subsequent  year,  on  terms,  without 
the  usual  notices.     Ex  parte  Prenckf 

«74 

3.  An  attorney  may,  under  peculiar 
circumstances,  be  re-admitted  with- 
out the  usual  term's  notice,  where  he 
has  been  off  the  roll  from  the  1 5th  to 
the  1 7th  November.  Ex  parte  Mm- 
chin,  253 

4.  It  is  no  objection  to  an  attorney 
being  re-admitted,  without  payment 
of  fine  or  arrears  of  duty,  that  he  has 
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aicted  as  an  attorney  in  a  boroogh 
court,  where  persons,  not  attorneys, 
may  practise,  and  has  served  process 
for  other  attorneys.  Ex  parte  Thorn- 
«ofi,  ft75 

5.  Where  an  attorney,  having  ceased 
to  practise,  has  been  re-admitted  in 
the  K.  B.,  he  may  be  re-admitted  in 
the  Exchequer,  upon  reading  the  rule 
for  his  re-admission  in  the  K.  B.,' with- 
out putting  up  a  notice,  or  making  the 
usual  affidavit*  Ex  parte  James 
Patry^  81 

AWARD. 

See  Arbit&ation — Attachment,  2, 

4. 

BAD  FAITH. 

Where  a  plaintiff  was  nonsuited  in 
consequence  of  a  refusal  by  the  de- 
fendant's counsel  at  the  trial  to  admit 
certain  documents  in  evidence,  which 
had  been  agreed  to  be  admitted  by 
the  defendant's  attorney's  agent,  the 
Court  granted  a  new  trial,  with  costs 
to  be  paid  by  the  defendant ;  but  they 
refused  to  make  the  defendant's  attor- 
ney pay  the  costs,  because  he  was  not 
present  at  the  trial  when  the  objection 
was  taken,  and  had  given  no  instruc- 
tions to  the  counsel  to  do  so.  Doe  d. 
rtndal  V.  Roe^  420 

BAIL. 

See  \iiiiVDKyvt9  9 — Attorney,  5 — 
Error,  5 — Execution,  2 — Ren- 
der, 1,  2 — Sheriff,  10 — Stay  op 
Procesdinos,  2 — Waiver,  1. 

1.  If  the  addition  of  baO,  in  an 
affidavit  of  justification,  is  omitted,  it 
is  a  fatal  defect.     Benbow's  BaU,  7 1 4 

2.  Where  bail  swore  that  they 
were  worth  property  **  over  and  above 
all  their  just  debts,"  instead  of  "  over 
and  above  what  will  pay  all  their  just 
debts,"  as  prescribed  by  1  Reg.  Gen. 
H.T.  2  Will  4,  s.  1 9,  the  objection  was 


held  sufficient  to  release  the  plaintiff 
from  the  costs  of  opposition,  the  bail 
having  justified.     Miller's  Bail,   602 

3.  If,  in  the  affidavit  of  sufficiency, 
made  under  the  rules  of  T.  T.  1  Will. 
4,  the  bail  swear  themselves  ''pos- 
sessed," instead  of  ''  worth,"  the  re- 
quired sum,  it  is  not  a  ground  for  re- 
jection, but  merely  of  depriving  de-* 
fendant  of  costs  of  justifying.  Car* 
ter's  Bail,  577 

4.  Bail  having  been  put  in,  but  re- 
jected, fresh  bail  cannot  be  received 
without  leave  obtained,  though  fresh 
notice  shall  have  been  given  to  the 
plaintiff.     Vestris's  Bail,  622 

5 .  In  order  to  compel  a  justification 
of  bail,  it  is  sufficient  to  except  to  one 
of  them.     Feltham  v.  King,        658 

6.  If  time  to  put  in  bail  in  a  country 
cause  is  given  by  a  judge's  order,  the 
bail  must  not  only  be  taken,  but  the 
bail-piece  transmitted  and  filed,  within 
the  limited  time,  notwithstanding  1 
Reg.  Gen.  H.  T.  2  Will.  4,  s.  14. 
Craig  v.  Evans,  664 

7.  Where  a  defendant  seeks  to 
justify  bail  in  respect  of  a  debt  for 
which  he  has  taken  the  benefit  of  the 
Insolvent  Act,  and  been  remanded, 
the  Court  will  not  permit  the  justifi- 
cation.    Stone*  s  Bail,  667 

8.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  the  drawer  may 
become  bail.     Prine  v.  Beesly,     477 

9.  Time  was,  in  the  first  instance, 
given  to  the  defendant,  without  the 
consent  of  the  bail ;  one  of  the  bail 
afterwards  applied  to  the  plaintiff  for 
<*  further  time  :"—Held,  that  this 
application  amounted  to  a  waiver. 
Spyer  v.  Carper,  448 

10.  The  first  rule  of  T.  T.  1  Will, 
4,  does  not  apply  to  added  bail. 
Key  V.  Mac  Kyntire,  453 

1 1 .  One  day's  notice  of  justification 
of  the  same  bail  at  chambers  is  suffi- 
cient.    Wilson  V.  Hawkins,  486 

12.  Where  a  prisoner  justifies  un- 
der the  two  days'  notice,  it  must  ap- 
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pear  from  the  affidavit  that  he  it  a 
prisoner.     PooWs  Bail,  449 

13.  If  bail  appear  in  Court  to  jus- 
tify, it  is  no  objection  that  the  notice 
of  justification  omitted  to  state  whe- 
ther they  would  justify  in  person,  or 
by  affidavit.     NortorCi  Bail,  85 

14.  A  defendant  eannot  justify  one 
bail,  who  alone  appears,  without  the 
consent  of  the  plaintiff.  White' i  Bail^ 

\SS 

15.  A  defbidant,  not  in  custody, 
cannot  justify  his  bail  at  chambers  in 
vacation,  unless  he  is  required  to  do 
so  by  plaintiff,  pursuant  to  1  Reg. 
Gen.  H.  T.  «  WiU.4,  s.  17.  Barrati 
V.  James,  123 

16.  Itisno  objection  to  the  justifica- 
tion of  bail  that  an  alteration  has  been 
made  in  the  bail-piece,  in  the  name  of 
one  of  the  bail,  if  the  officer  taking 
the  bail  has  placed  his  initials  against 
the  alteration.     Haywood^ s  Bail,  269 

17.  The  fact  of  an  attachment 
having  been  obtained  against  the 
sheriff  for  not  bringing  in  the  body,  is 
no  objection  to  die  justification  of 
bail*  /5. 

18.  In  a  notice  of  bail  for  a  prison- 
er, two  days  are  sufficient,  notwith- 
standing 1  Reg.  Gen.  T.  T.  1  Will.  4  ; 
and  the  fact  of  his  being  a  prisoner 
need  not  appear  on  the  proceedings, 
or  otherwise.     Pierce's  Bail,        252 

19.  1  Reg.  Gen.  H.  T.  2  Will.  4, 
B.  14,  as  to  the  transmission  of  the  bail- 
piece,  in  the  case  of  country  bail,  does 
not  apply  where  bail  has  been  put  in 
in  the  country  to  set  aside  regular 
proceedings  on  the  bail-bond.  Day 
V.  Greenway,  248 

20.  The  Court  will  not  allow  a  de- 
fendant, who  is  out  of  custody,  to  be 
bailed  before  a  magistrate  in  the 
country,  but  he  must  surrender  in 
Court  in  order  to  be  bailed.  Rex  v. 
Wren,  222 

SI.  In  a  notice  of  bail,  the  resi- 
dence must  be  described  in  terms  as 
that  which  be  has  occupied  **  for  the 


last  tAx  months ;"  as  the  Court  will 
not  infer  it  from  the  mere  statement 
of  his  residence.    HoUkng's  Bail,  220 

BAIL-BOND. 

See  Rko.  Gek.  p.  446 — Bail,  19 — 
Costs  (Secueitt  poe),  1 — Wit- 
ness, 8. 

1.  In  an  application  to  stay  pro- 
ceedings on  the  bail-bond,  the  affidavit 
of  merits,  if  made  by  an  attorney, 
must  describe  him  as  the  attorney  to 
the  defendant ;  and  it  is  not  sufficient 
to  shew  by  other  affidavits  that  there  is 
an  attorney  of  the  same  Christian  and 
surname  residing  at  the  same  place  as 
that  of  which  the  deponent  describes 
himself.     Bonnefor  v.  Russell,      546 

2.  In  staying  proceedings  on  the 
bail-bond,  it  is  not  necessary  to  shew 
that  a  rule  for  the  allowance  of  bail 
has  been  obtained,  if  it  is  sworn  that 
the  bail  have  been  put  in  and  justi- 
fied.    Crossby  v.  Innes,  566 

3.  The  bail-bond  cannot  be  re- 
quired to  stand  as  a  security,  if  a  trial 
has  not  been  lost,  at  the  time  of  mov- 
ing to  stay  proceedings.  75. 

4.  An  application  on  the  part  of 
bail  to  stay  proceedings  on  the  bail- 
bond  must  now  be  grounded,  in  tlie 
Exchequer,  on  an  affidavit  shewing 
that  the  application  is  made  at  their 
expense,  and  for  their  only  indemnity. 
Key  V.  MacKyniire,  463 

BAIL-COURT. 
See  Judges'  Power. 

BAILIFF. 
See  Mandate* 

BALANCE. 
See  Aefidavit  (ov  Debt)^  1»  2. 

BANKRUPT. 

See    DiscoNTiKUAHCE  —  Attorihst 
(Lien  of),  2. 

] .  On  an  application  to  discharge 
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a  defendant  out  of  custody  on  the 
ground  that  he  has  obtained  his  cer- 
tificate under  a  fiat  of  bankruptcy,  it 
should  appear  by  affidavit  that  the 
certificate  has  been  enrolled.  Oswald 
V.  WilUanu,  159 

9.  A  bankrupt  is  entitled  to  his 
discharge  from  prison,  notwithstand- 
ing he  has  neglected  to  plead  his 
buikruptcy,  and  has  given  a  cogno- 
vit payable  at  a  time  subsequent  to 
that  at  which  the  plaintiff*  might  have 
obtained  judgment.     /6id« 

BASTARD. 

Tn  order  to  charge  the  putative 
father  of  a  bastard  child  with  its  sup- 
port, under  the  4  &  5  Will.  4,  c. 
76t  s.  7^t  the  application  should  be 
made  at  the  next  practicable  ses- 
sions after  the  concurrence  of  the 
child's  birth  and  the  mother's  charge- 
ability  in  respect  of  it,  unless  such 
circumstances  appear  as  justify  the 
Court  of  Quarter  Sessions  in  enter- 
taining the  application  at  a  later  pe- 
riod. Rex  v.  The  Justices  of  Ox- 
fordshiref  116 

BELIEF. 
See  Costs,  14. 

BILL  OF  EXCHANGE. 

See  Avpn)AViT(o»  Debt),  6 — Am^no- 

MEiTT,  3— Bail,  8 — DKotAaATiow, 

1,  JB,  4, 5— DsMvaRBa,  1 — Misho- 

Haa — Particdlaes,    1,  8 — Plba, 

6,  7,  8jlJ8 — Plba  (Frivolous). 

The  circumstance  of  a  bill  having 

been  given  for  accommodation,  is  not 

sufficient  to  cast  upon  the  holder  tlie 

onus   of  proving  consideration,   but 

the  defendant  must  first  make  out  a 

case  of  fraud  or  suspicion.     MUls  v. 

Barber  f  77 

BISHOP. 
See  liBVARi  Facias,  1,  2. 


BOND. 
See  Plea,  5. 

BREACH. 

See  Venirb  db  Novo. 

In  an  action  by  indorsee  against 
indorser  of  a  promissory  note,  the 
declaration  alleged  a  promise  to  pay 
the  note  *'  according  to  the  tenor  and 
efiect  thereof,"  and  assigned,  as  a 
breach,  that  the  maker  did  not  pay 
the  note,  nor  did  the  defendant  or 
any  other  person,  although  the  note 
was  duly  presented  when  it  became 
due,  whereof  the  defendant  had  no- 
tice:— Held,  that  the  promise  was 
not  incorrectly  laid,  and  that  the 
breach  was  sufficient  after  verdict. 
Hedger  v.  Stevenson^  771 

CAPIAS. 

See  Appearance,  4 — SHERUfp's  Re«' 
TURN — Summons  (Writ  of),  4. 

1.  It  is  no  objection  to  a  writ  of 
capias,  that  it  is  directed  to  the  con- 
stable of  "  the  Castle  of  Dover,"  in- 
stead of  **  Dover  Castle,"  as  in  the 
schedule  to  the  Uniformity  of  Pro- 
cess Act.     Frank  v.  James,  723 

2.  If  a  defective  copv  of  a  writ  of 
capias  is  served  on  a  defendant,  the 
Court  will  presume  that  a  defective 
copy  was  delivered  to  the  sheriff,  and 
therefore  it  is  not  necessary  for  the 
defendant  to  shew  that  such  a  copy 
was  delivered  by  the  plaintiff  to  the 
sheriff.     Hodd  v.  La/ngrxdge,       721 

3.  It  is  not  a  sufficient  compliance 
with  section  4  of  the  Uniformity  of 
Process  Act,  as  to  delivering  a  copy 
of  the  capias  to  the  defendant,  to  de«- 
liver  it  at  seven  o'clock  in  the  evening, 
when  the  arrest  took  place  at  nine 
o'clock  in  the  morning.  Shearman  v. 
M'Ktdghty  572 

4.  Where  defendant  was  described 
in  the  capias  as  a  clerk  in  the  Army 
Pay  Office,    Somerset  House,    the 
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Court  held  the  description  insuffi- 
cient, and  set  aside  the  writ.  Rolfe 
V.  Swain^  106 

5.  The  actual  or  supposed  resi- 
dence of  a  defendant  must  be  stated 
in  a  writ  of  capias.     Ward  v.  Watt^ 

94 

6.  A  capias  containing  no  other 
description  of  the  defendant  than  his 
sirname,  is  irregular.  Margetson  v. 
Tugghe,  9 

CARRIER. 
See  Plea»  10. 

CASE. 

See  Particulars,  6,  9 — Trespass. 

CAUSE  (SHEWING). 
See  Affidavit,  6 — Costs,  19. 

CENTRAL  CRIMINAL  COURT. 

See  Certiorari,  5. 

CERTIFICATE. 
See  Arbitration,  11 — Bankrupt,  1. 

CERTIORARI. 
See  Inferior  Jurisdiction. 

1.  In  order  to  obtain  a  certiorari. 
It  is  not  sufficient  to  serve  the  notice, 
under  19  Geo.  2,  c.  15,  on  one  justice 
present  at  the  sessions  making  the 
order,  and  another  justice  of  the  same 
county  not  present.  Rex  v.  Batlis' 
laWf  6S9 

ft.  It  is  not  necessarily  too  late  to 
object  to  the  service  of  the  notice  af- 
ter writ  issued,  although  the  conse- 
quence may  be,  that  if  the  writ  be 
quashed,  it  will  be  too  late  to  sue  out 
a  fresh  one.  lb, 

S,  It  is  competent  for  the  parties 
in  an  appeal  to  object  to  the  notice  to 
justices  previous  to  obtaining  a  cer* 
tiorari.  lb. 


4.  The  rule  for  removing  an  iDdici* 
ment  for  non-repairs  of  a  road  from 
an  inferior  jurisdiction  is  nisi  in  die 
first  instance.  Rex  v.  The  Inkabt" 
tants  o/LeedSf  125 

5.  The  fact  of  an  indictment  being 
bad  in  point  of  law,  is  not  a  suffi- 
cient ground  for  granting  a  writ  of 
certiorari  to  remove  it  from  the  Ceo* 
tral  Criminal  Court.  Rex  v.  Tem^ 
plar,  249 

6.  The  writ  of  certiorari  at  the  in- 
stance of  a  defendant  is  taken  away 
by  the  25  Geo.  2,  c.  86,  s.  10,  in  the 
case  of  an  indictment  for  keeping  a 
gaming-house.     The  King  v.  Fox^ 

7.  In  order  to  remove  an  indict- 
ment for  obstructing  a  highway  from 
the  Quarter  Sessions,  it  is  not  sufficient 
to  state  generally  that  difficulties  in 
point  of  law  may  arise  on  the  trial, 
but  it  is  necessary  to  point  out  some 
specific  difficulty.  Rex  v.  Janfl,    4S5 

CHECK. 

See  Pleas  (several),  1 — ^Warrant 
(of  Attorney),  1. 

CHILD  DESERTED. 

Where  an  infant  under  two  months 
old  was  deserted  at  the  door  of  the 
Foundling  Hospital,  the  Court  issued  a 
writ  of  mandamus  in  the  first  instance 
to  thedirectorsof  the  poor  of  the  parish, 
constituted  by  a  load  act,  command- 
ing them  to  receive  the  child,  althou§^ 
the  application  was  made  at  the  in- 
stance of  a  stranger,  who  took  care  of 
the  child  from  humane  motives.  Ex 
parte  Foundling  Hospital,  7tt 

COGNOVIT. 

See  Appearance,  2 — Bankrupt,  2 — 
Prisoner,  2. 

Qusere,  if,  since  the  new  rules,  the 
Court  will,  afler  the  death  of  the  de- 
fendant, permit  judgment  to  be  en- 
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ter^  oik  A  eogttovit  nunc  pro  tunc. 
Matm  V.  L6fd  Audley,  596 

COMMON  PLEAS. 

COMMISSIONER. 
See  Affipavit,  £,  £• 

CONSIDERATION. 

See  Plba,  26. 

CONSOLIDATION  RULE. 
See  New  Trial,  1. 

CONSPIRACY. 

See  AnBiraAtioir,  12. 

CONTEMPT. 

/Slfe  Attachmsht  —  Habeas    Cor- 
pus, 2. 

CONTUMACE  CAPIENDO. 
jS^^e  Habbas  Corpus,  1,  8. 

COPY. 
iSire  Affidavit  of  SsrVicb. 

COPYHOLD. 

&e  LtxxTATioKs  (Statutb  of),  4*^ 
Makoamus. 

CORPORATION. 

See  EjActment,  23 — Pleas  (seve- 
ral), d. 

COSTS. 

iSiee  A  RBiTRATioK,  16 — Attorney,  S 
— Attorney  (Libk  of) — Bail,  2, 
3  — Ejectment,  4 — Interplead- 
er, 2,  3,  4,  9 — Inquiry  (Writ  of) 
-»-  Judob's  Certificate  —  Judo- 
kiBNT,  ft — Master's  Discretion — 
Nbw  Asst^NttENT — New  Trial,  2 
— -Nollb  PaosBaui,  1 , 2 — Pbremp' 

TOL.  T. 


TORT    Undertaking  — •  PRtN^iFAt 

AND   AoBNt — SuOOBSnON,    1,  H-^^ 

Supersedeas,  ft — Summons  (Writ 
of),  1 — Venue,  2. 

1 .  Where  a  distress  is  made  undet 
the  authority  of  one  local  act,  and  the 
notice  of  distress  states  it  to  be  inad6 
under  another,  and  the  plaintiff  dis* 
continues  an  action  brought  in  respect 
of  that  distress,  the  mistake  as  to  the 
act  authorizing  the  distress  does  not 
interfere  with  the  defendant's  claim  to 
treble  costs  under  that  act,  in  case  of 
discontinuance,  although  the  plaintifi* 
may  have  adopted  a  form  of  action 
not  contemplated  by  the  protecting 
act.     Debney  v.  Corhetl^  704 

2.  The  holder  of  a  bill,  who  has 
given  some  value  for  it,  is  entitled  to 
arrest  for  the  whole  amount  of  the 
bill,  unless  he  is  aware  that  no  consi- 
deration passed  between  the  prior 
parties  to  that  amount;  and  there- 
fore, though  he  recover  less  than  the 
amount  for  which  he  arrested,  the  de- 
fendant is  not  entitled  to  costs  under 
the  43  Geo.  3,  c.  46.  Edwards  v. 
Jonee,  5S5 

S,  Semble,  that,  where  a  party  is 
arrested  and  goes  to  prison,  he  is  ar- 
rested and  held  to  special  bail  within 
the  meaning  of  the  43  Geo.  3,  c  46, 
8. 3.  lb. 

4.  In  trespass  quare  clausum  fre- 
git,  the  defendant  pleaded,  first,  not 
guilty  ;  secondly,  the  plaintifFnot  pos- 
sessed ;  thirdly,  right  of  way :  ver* 
diet  for  him  on  the  third  issue,  but 
for  the  plaintiff  on  the  two  first,  with 
If.  damages:  the  defendant,  having 
substantially  succeeded  in  the  caus6, 
is  entitled  to  the  posted.  Staley  v. 
Longt  616 

5.  Under  1  Reg.  Gen.,  H.  T.  t 
Will.  4,  s.  93,  interlocutory  costs  may 
be  set  off  against  Jinal  costs  in  the 
same  cause,  without  reference  to  the 
attorney's  lien.     HolUday  v.  Lawes, 

636 

6.  The  costs  to  be  allowed  to  a 
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mortgageei  where  a  mortgagor  stays 
proceedings  under  the  7  Geo.  S,  c.  ZO, 
in  an  ejectment  brought  for  the  reco- 
very of  the  mortgaged  premises,  are 
to  be  taxed  as  between  party  and 
party,  and  not  as  between  attorney 
and  client.     Doe  d.  Capps  v.  Capps, 

634 

7.  If  the  issues  found  for  the  de- 
fendant, taken  together,  form  an  an- 
swer to  the  whole  of  the  plaintilTs 
declaration,  the  defendant  is  entitled 
to  the  general  costs  of  the  cause,  al- 
though some  issues  may  have  been 
found  for  the  plaintiff,  and  damages 
assessed  on  them,  Probart  v.  Phil' 
UpSf  473 

8.  In  trespass  q.  c.  f.,  if  the  plain- 
tiff obtains  less  damages  than  40^.  on 
issue  joined  on  the  plea  of  not  guilty, 
he  is  not  entitled  to  more  costs  tlian 
damages,  without  the  Judge  certifies 
under  the  22  &  2S  Car.  2,  c.9.  Dun- 
nage V.  Kemble,  478 

9.  In  an  action  of  trespass,  the  de- 
fendant justified  under  a  right  of  way 
to  bring  water  and  goods.  The  jury 
found  for  the  plaintiff  as  to  the  goods, 
for  the  defendant,  as  to  the  water : — 
Heldf  tliat  the  defendant  was  entitled 
to  the  general  costs  of  the  cause,  as  he 
had  substantially  succeeded,  and  also 
to  the  costs  of  witnesses  whose  evi- 
dence applied  to  both  issues.  Knight 
V.  fVoore^  487 

10.  Under  the  9  Geo.  4,  c.  22,  s. 
68,  a  party  entering  up  judgment  for 
costs,  pursuant  to  the  Speaker's  cer- 
tificate, is  not  entitled  to  costs  inci- 
dental to  entering  up  the  judgment. 
Ronton  v.  Dundasy  489 

11.  If  an  indictment  against  seve- 
ral defendants  is  removed  by  certio- 
rari into  the  King's  Bench,  without  the 
consent  of  one,  he  cannot  be  com- 
pelled to  pay  the  costs  of  the  trial, 
although  he  may  have  appeared  and 
pleaded  to  the  indictment,  and  been 
tried  on  it.     Rex  v.  Hassell^       531 

12*  The  Court  has  no  power  to 


deprive  the  plaintiff  of  his  coats  in  an 
action  tried  before  the  sheriff,  where 
he  has  recovered  a  less  sum  than  40s. 
Story  V.  Hodton^  5SS 

13.  A  statute  enacted  that  if  an 
action  should  be  brought  against  any 
person  for  anything  done  in  pursu- 
ance of  that  act,  and  the  plaintiff  be- 
come nonsuit,  the  defendants  should 
recover  treble  costs.  The  statute 
having  been  repealed  after  the  plain- 
tiff  became  nonsuit,  but  before  the 
time  for  signing  judgment: — Held^ 
that  the  defendants  were  not  entitled 
to  treble  costs.  Charrington  v.  Mea* 
theringham^  464 

14.  The  Court  will  not  compel  a 
third  person  to  pay  the  costs  of  a  de- 
fence on  the  mere  allegation  of  "  be- 
lief" that  it  has  been  carried  on  at  his 
instance.    BUwitt  v.  Tregomng,  405 

15.  Where  the  writ  is  issued  for  a 
sum  above  20i.,  and  before  execution 
the  plaintiff  gives  the  defendant  credit 
for  a  cross  demand,  which  has  not 
been  pleaded,  and  thereby  reduces  the 
debt  to  a  sum  under  20/.,  the  Master 
should  tax  the  costs  upon  the  reduced 
scale;  Pa<te«on, J., dissentiente.  Sa» 
vage  v.  Lipscombet  385 

16.  Where  a  juror  is  withdrawn 
and  the  cause  referred,  but  no  award 
made,  and  the  cause  being  taken 
down  again,  the  plaintiff  succeeds,  be 
is  not  entitled  to  the  costs  of  the  first 
attempt  at  trial.     Thomas  v.  Lemis^ 

395 

17.  This  court  cannot  grant  the 
prosecutor  of  an  indictment  for  ob- 
structing a  highway  his  costs  at  ses- 
sions, which  have  been  rendered  use- 
less in  consequence  of  the  defendant 
obtaining  a  certiorari  for  the  removal 
of  the  indictment,  no  notice  of  the 
writ  having  been  given,  until  after  de- 
fendant had  given  notice  of  trial,  and 
the  expenses  had  been  incurred,  al- 
though the  writ  had  been  issued  long 
previously.   Rex  v.  Richard  Higgins, 

375 
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1 8.  Trespass  at  the  suit  of  husband 
and  wife,  the  declaration  charging  as- 
sault, battery ,  and  false  imprisonment ; 
1st  plea,  not  guilty,  the  jury  finding 
a  farthing  damages  for  die  plaintiflT, 
the  Judge  certified  under  the  43  Eliz. 
c.  6,  s.  2:  the  Court  would  not  set 
aside  the  certificate,  although  the  ver- 
dict had  been  entered  generally  for 
the  plaintiff  on  that  issue  on  the  pos- 
tea.  Held,  also,  that  the  defendant 
having  in  another  plea  traversed  the 
marriage  of  the  female  plaintiff  with 
the  male  plaintiff,  he  had  not  admitted 
the  battery  on  the  record,  and  there- 
fore the  Judge  had  jurisdiction  to  cer- 
tify.    fViUon  V.  Lainsofiy  $$9 

19.  A  party  who  shews  cause  in 
the  first  instance  is  not  entitled  to 
costs.     Read  v.  Speer,  330 

ftO.  The  7th  rule  of  H.  T.  4  Will. 
4,  has  not  deprived  a  Judge  of  the 
power  of  certifying,  under  the  43  Eliz. 
c.  6,  s.  2,  to  deprive  the  plaintiff  of 
costs,  where  there  are  several  issues. 
Simpson  v.  Hurdu,  304 

21.  A  defendant  is  not  entitled  to 
treble  costs  under  the  43  Eliz.  c.  2, 
t.  19,  where  the  plaintiff  is  nonsuited 
in  an  action  for  any  thing  done  under 
the  authority  of  that  act.  Charington 
V.  Meatheringhatn,  313 

22.  On  motions  for  costs  under  the 
43  Geo.  3,  c.  46,  s.  3,  the  discretion 
of  the  Court  is  not  to  be  governed  by 
the  amount  of  the  verdict.  Graham 
V.  Beaumontt  49 

23.  On  the  trial  of  a  right  of  way, 
in  one  count  claimed  as  a  public,  and 
in  another  as  a  private  way,  a  general 
verdict  was  found  for  the  defendants. 
The  Court  afterwards  directed  a  new 
trial,  expressly  by  the  rule  confining 
it  to  the  right  claimed  in  the  second 
count.  In  the  rule  no  mention  was 
made  of  costs,  nor  any  reservation  of 
the  defendant's  verdict  on  the  first 
count: — Held,  that  the  defendants 
were  nevertheless  entitled  to  the 
costs  of  the  issues  found  for  them  on 


the  first  trial  and  not  in  contest  on  the 
second.     Bowerv.Hiil,  183 

24.  To  counts  for  money  had  and 
received,  and  on  an  account  stated, 
the  defendant  pleaded  non  assumpsit, 
except  as  to  SL  5#. ;  set-off,  except  as 
to  3/.  5s. ;  and  payment  of  3/.  6s.  into 
Court.  The  plaintiff  admitted  the 
set-off,  took  the  money  out  of  Court, 
and  declined  further  to  prosecute  his 
action  : — Held,  that  the  defendant 
was  entitled  to  the  costs  of  the  two 
first  issues.  Goodee  v.  Goldsmith,  288 

25.  An  attorney  is  not  entitled  to 
the  costs  of  more  than  one  letter  sent 
before  the  commencement  of  the  suit. 
Capel  V,  Staines,  770 

26.  On  judgment  of  repleader  or 
non  obstante  veredicto,  neither  party 
is  entitled  to  costs;  the  rule  of  H.  T. 
2  Will.  4,  s.  74,  not  affecting  the  law 
in  that  respect.    Plummer  v.  Lee,  760 

COSTS  (BILL  OF). 

The  rule  of  this  Court,  which  re- 
quires a  copy  of  the  bill  of  costs,  and 
affidavit  of  increase,  to  be  delivered 
to  the  attorney  on  the  other  side  one 
day  previous  to  taxation,  is  impera- 
tive, unless  waived  by  the  other  party. 
mUony.  Parkins,  461 

COSTS  (SECURITY  FOR). 

See  Paufer,  1. 

1 .  While  proceedings  on  the  bail- 
bond  are  pending,  the  defendant  can- 
not obtain  security  for  costs  from  the 
plaintiff  in  the  original  action,  al- 
though bail  has  been  perfected  since 
the  assignment  of  the  bond.     Bonne- 

for  V.  Russell,  555 

2.  The  Court  will  compel  a  foreign 
potentate,  plaintiff,  to  find  security 
for  costs,  in  a  cause  arising  out  of 
commercial  transactions.  The  Em' 
peror  of  Brazil  V.  Robinson,         522 

3.  It  is  not  necessary  to  make  a 
demand  previously  to  moving  for  se- 
curity for  costs,  unless  it  is  intended 
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fd4  eOUNTS  (JOINDER  OF). 

to  be  part  of  the  rule,  that  proceed- 
ttigs  be  stayed  in  the  mean  time. 
Fountain  v.  Steele,  3dl 

4.  It  ia  not  necessary  fbr  a  defen- 
dant to  shew  the  stage  of  the  pro- 
ceedings in  order  to  obtain  a  rule  nisi 
tot  security  for  costs.  Cole  v.  Beardy, 

161 

5.  The  Court  will  not  superadd  to 
a  rule  for  security  for  costs,  the  term 
of  the  defendant  being  at  liberty  to 
sign  judgment  as  in  case  of  a  nonsuit, 
if  the  security  should  not  be  given 
lirithin  a  limited  time.  Kelly  v.  Brown, 

COSTS  (SET-OFF). 
See  Attoemet  (Libn  of)»  1,  ft. 

COUNSEL'S  MISTAKE. 

See  Ihtbrbst. 

Where  damages  found  by  the  jury 
have  been  calculated  upon  a  value  as- 
sented to  by  counsel  on  both  sides, 
the  Court  will  not  interfere  to  alter 
the  Amount  of  the  verdict  on  affidavits 
ihki  bounsel  were  mistaken  in  that 
ivhich  they  assumed  as  the  basis  of 
thdr  calculfttiod.     Hilton  v.  Fowler, 

Sift 

COUNSEL'S  SIGNATURE. 
See  E&BOR,  1— Plea,  28. 

COUNTERMAND  (OF  NOTICE 
OF  TRIAL). 

See  Record  (rs-seauIto). 

Where  a  defendant  is  under  terms 
to  accept  shott  notice  of  trial,  there 
can  be  no  countermand.  Doniaster 
V.  Cardwell,  582 

COUNTS  (JOINDER  OF). 

1.  A  count  for  work  done  by  the 
'p\dintiff  as  administrator  may  be  join- 
ed with  counts  on  promises  to  the  in- 
testate.    Edwards  v.  Graces         302 

2.  A  count,  stating  defendant  to 
be  indebted  as  administratrix,  in  re- 


COUNT?  COURT. 

spect  of  the  funeral  of  the  mtestate, 
cannot  be  joined  with  counts  on  pro- 
mises by  the  intestate.  Hayter  v. 
Moat,  tdS 

COUNTS  (SEVERAL). 

1 .  If  one  count  in  a  declaration  al- 
leges the  defendant  to  be  jointly  re- 
sponsible with  another,  and  a  second 
charges  him  severally,  the  Court  will 
order  one  of  the  counts  to  be  struck 
out  if  the  subject-matter  does  not  ap- 
pear to  be  distinct.  Cholmondeley  v. 
Payne,  688 

%,  The  rule  for  striking  out  counts 
founded  on  the  same  matter  of  com- 
plaint should  be  drawn  up  on  read- 
ing the  declaration,  or  upon  affi- 
davit that  they  are  identical.  Roy 
v.  Bristow,  452 

8.  The  first  count  of  a  declaration 
suted,  that  E.  J.  was  possessed  of 
shares  in  a  railway,  and  that  defend- 
ant promised  plaintiff  that  he  was  au- 
thorized by  E.J.  to  sell  the  shares; 
whereas  he  was  not  so  authorised. 
The  second  count  stated  defendant 
bargained  with  plaintiff  to  sell  him  the 
said  shares,  and  promised  to  transfer 
them  within  a  reasonable  time :  Sem- 
ble,  that  both  counu  are  not  allowa- 
ble, lb. 

COUNTY  COURT. 

See  Abatement  (op  Writ) — ^Coitrt 
OF  Requests. 

1.  It  is  not  necessary,  in  order  to 
give  a  county  court  jurisdiction,  that 
the  plaintiff  should  reside  within  the 
countv.     Prichard  v.  Macgilit     731 

2.  If  the  verdict  of  a  jury,  exceed- 
ing 40*.,  is  reduced  by  the  Court  be- 
low that  sum  on  a  point  6f  law,  the 
defendant  may  obtain  his  double 
costs  under  the  Middlesex  County 
Court  Act,  if  liable  to  be  summoned 
under  it.    Wells  v.  Langridge,     509 

8.  The  fact  of  the  cause  being  tried 
on  a  writ  of  trial  does  not  Interfere 
with  the  defendant's  claim.  lb. 


COVERTURE. 


DECLARATION;        79f 


4i»  The  cause  of  action  must  arise, 
as  well  as  the  defendant  reside,  within 
the  jurisdiction,  in  order  to  bring  the 
case  within  the  meaning  of  the  statute. 

5^  A  debt  reduced  below  40«.  by  a 
set-ofF  is  not  within  the  Middlesex 
County  Court  Act.  Jenkinson  v.  iNTor- 
totif  74 

6.  To  bring  a  case  within  the  ftS 
Geo.  2,  c.  3S,  the  cause  of  action  must 
arise  within  the  county  of  Middlesex. 
BaiUy  v.  Ckitiy,  307 

7.  The  Court  will  compel  a  sheriff 
to  complete  his  entries  of  proceedings 
in  a  county  court,  and  certify  its 
practice,  where,  in  his  return  to  a 
writ  of  false  judgment,  only  minutes 
of  them  have  been  transmitted.  Over- 
ton V.  Sroettenham^  641 

COURT  OF  REQUESTS. 

See  County  Court. 

1.  If  a  plaintiff  by  his  indorsement 
on  the  writ  claims  an  amount  reco- 
verable in  a  Court  of  Requests,  the 
Court  will  not  on  payment  of  that 
turn  relieve  the  defendant  before  trial, 
but  will  leave  the  defendant  to  apply 
to  enter  a  suggestion.  King  v.  Myers^ 

ft.  A  suggestion  may  be  entered 
on  the  roll  to  deprive  the  plaintiff  of 
costs  under  the  West  Brixton  Court  of 
Requests  Act,  (46  Geo.  3,  c.  88), 
when  the  debt  is  below  51, ;  and  it  is 
not  necessary  that  the  plaintiff  should 
be  resident  within  the  jurisdiction. 
HamUy  v.  HutUm,  33^ 

3.  Defendant  is  not  preclu(j[ed 
from  the  benefit  of  the  Court  of  Re- 

2uest  Acts,   by  paying  money  into 
'ourt,  or  by  consenting  to  9  trial  be- 
fore the  sheriff.     Turner  v.  Barnard^ 

J70 
COVENANT. 

See  PABTicuLAas,  2. 

COVERTURE. 
Sise  Puis  Pakei^  Conxinuakce. 


CRIM.  CON. 

See  Small  Debtoe,  4 — WiTVEsa 
(Examination   on  iNTBaaooATO- 

KIBS). 

CRIMINAL. 

See  Bail,  20 — Shsrifp,  11. 

CROSS  DEMAND. 
See  Costs,  15. 

CROWN  DEBTOR. 

See  Leoact  Duty — Vekub,  4. 

Where  a  crown  debtor  has  died  in- 
solvent, a  motion  for  a  writ  of  diem 
dausit  extremum  is  absolute  in  tbe 
first  instance.    Rex  ▼.  Lord  Crew€y 

15» 

CROWN  LAND. 

The  Court  will  not  grant  a  i?aan* 
damns  commanding  the  Comraission- 
ers  of  Woods  and  Forests  to  pi^  a 
poor  rate,  in  respect  of  lands  held  by 
them  under  the  crown.  Eat  parte 
Heeve^  666 

DAMAGES. 
See  Plea,  2,  14. 

DEBT. 

See    JuDOMEKT    (interlocutory) — 
Plea,  1,  2,  3,  4,  5,  21. 

DECLARATION. 

>SV^  ^^^ndment,  8— Parthculajcs, 
5 — Pl/e.4,  2$— Sherii f,  7— §,lan- 
der — Slander  (of  Title),  1,  2. 

1.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex« 
change,  the  declaration  muf^t  allege  a 
promise  to  pay  by  the  diraiyer. 
Henry  v.  Burbtdge^  48^ 

2.  In  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration,  after  setting 
out  the  bill,  which  was  payable  at  four 


796 


DEED. 


DEMURRER. 


months,  stated,  which  period  has  now 
elapsed: — /^«/c{ sufficient,  on  demur- 
rer.    Owen  V.  Walters^  324 

3.  It  18  not  necessary  to  shew,  on 
the  face  of  a  declaration,  that  the 
cause  of  action  accrued  before  the 
writ  issued.  /6. 

4.  The  rule  of  T.  T,  1  Will.  4,  as 
to  the  averment  of  the  promise  where 
there  is  a  count  against  the  maker  of 
a  note,  or  the  acceptor  of  a  bill,  and 
also  the  common  counts,  only  applies 
to  the  latter.  Wainwright  v.  /oAn- 
son,  317 

5.  In  indebitatus  assumpsit,  the 
statement  of  the  *'  promise"  is  a  ma- 
terial allegation,  and  the  omission  of 
it  is  not  cured  by  verdict,  but  is 
ground  for  arresting  the  judgment. 
The  defect  may,  however,  be  cured 
by  any  plea  which  admits  a  promise. 
Hayter  v.  Eleanor  Moat,  298 

6.  Where  the  plaintiflTs  declaration 
is  delivered  on  the  day  after  that  on 
which  it  bears  date,  contrary  to  1  Reg. 
Gen.  H.  T.  4  Will.  4,  (Pleading  Rules), 
it  is  an  irregularity,  which  is  waived 
by  delaying  to  come  to  the  Court 
from  the  26th  of  October  to  the  9th 
of  November.     Newnham  v.  Hanny^ 

Z59 

DECLARATION(DEMANDOF). 

Only  one  demand  of  declaration  is 
necessary  ;  and  therefore,  if  the  plain- 
tiff obtains  further  time  to  declare, 
the  defendant  will  be  entitled  to  sign 
a  non-pros,  at  the  expiration  of  the 
last  order  for  time.     Teulon  v.  Oani, 

163 

DECLARATION  (NOTICE  OF). 

The  notice  of  declaration  must  be 
served  previously  to  filing  a  rule  to 
plead.     Bennett  v.  Smith,  353 

DEED. 
See  Witness,  1. 


DEFENDANTS  (SEVERAL). 
See  Costs,  11. 

DEMURRER. 

See  Declaration,  2 — Quo  Minos — 
Sheriff,  2 — Trover. 

1 .  In  an  action  by  indorsee  against 
drawer  of  bills  of  exchange,  defendant 
pleaded  that  J.  E.  made  and  indorsed 
the  bills  in  the  name  of  defendant 
without  any  authority  from  him.  Re* 
plication,  that  the  bills  were  not  made 
or  indorsed  by  the  said  J.  E.  The 
defendant  having  demurred  to  this 
replication,  the  Court  refused  to  set 
aside  the  demurrer,  and  allow  the 
plaintiff  to  sign  judgment  as  for  want 
of  a  plea.     Walker  v.  Catley,       592 

2.  If  a  demurrer  to  a  declaration 
specifies  several  grounds  of  demurrer 
in  the  margin,  it  is  a  sufficient  com* 
pliance  with  2  Reg.  Gen.  H.  T.  4 
Will.  4,  (Practice  Rules),  without 
specifying  on  which  of  those  grounds 
the  defendant  intends  to  rely.  fVhit' 
more  v.  Nicholb,  521 

3.  The  second  rule  of  H.  T.  4 
Will.  4,  applies  as  well  to  special  as 
to  general  demurrers.  Lyndkursi  v. 
Pound,  459 

4.  Where  a  demurrer  to  a  declara- 
tion is  too  large,  the  Court  will  give 
judgment  for  the  plaintiff.  Semble^ 
in  such  a  case,  the  plaintiff  should 
enter  a  nolle  prosequi  as  to  the  counts 
which  are  bad,  or  the  defendant  may 
bring  a  writ  of  error.  Wainwright  v. 
Johnson,  317 

5.  A  reference  in  the  margin  of  a 
demurrer  to  the  causes  specially  set 
out,  is  a  sufficient  compliance  with 
R.  H.  T.  4  Will.  4.  Berridge  v. 
Priestly,  306 

6.  Plaintiff  declared  for  work  as 
an  attorney  and  solicitor.  Defendant 
pleaded  two  pleas,  only  answering  the 
plaintiff's  claim  as  attorney;  the 
plaintiff  demurred,  referring  in  the 
margin  of  his  demurrer  to  the  causes 


DISCONTINUANCE. 


DISTRINGAS. 
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assigned.  A  judge  having  ordered 
the  demurrer  to  be  set  aside,  the 
Court  rescinded  tlie  order.  76. 

7.  Where  a  defendant  obtains  time 
to  plead  on  the  terms  of  pleading 
issuably,  he  is  not  thereby  precluded 
from  demurring  specially,  for  good 
cause,  to  the  replication.  Barker  v. 
GkadoWf  I  Si 

DEPONENT  (ADDITION  OF). 

See  Aftidavit,  7,  8,  9 — Affidavit 
(of  Debt),  4 — Bail,  I  • 

DEPONENTS  (SEVERAL). 
See  Affidavit,  1. 

DEPOSIT  (FOR  BAIL). 

Where  a  defendant  has  deposited 
money  in  Court,  pursuant  to  7  &  8 
Geo.  4,  c.  71,  s.  ft^  to  abide  the  event 
of  the  suit,  and  he  succeeds,  the  rule 
for  taking  the  money  out  of  Court  is 
nisi  in  the  first  instance.  Lover  v. 
Tolmn,  888 

DETAINER. 

Where  a  prisoner  is  detained  in  pri- 
son upon  several  detainers,  the  Court 
will  not  inquire  into  the  validity  of  a 
subsequent  warrant  committing  him 
to  another  prison,  but  on  which  he 
has  not  been  taken  to  that  other  pri- 
son.    Ex  parte  Garcia,  552 

DEVASTAVIT. 

See  Executor,  1. 

DISCONTINUANCE. 

See  Costs,  1. 

Where  a  defendant  has  become 
bankrupt,  the  plaintiff  cannot  discon- 
tinue upon  the  terms  of  the  59th  sec- 
tion of  the  Bankrupt  Act,  unless  he 
has  either  proved  his  debt  before  the 
commissioners,  or  had  his  claim  en- 
tered on  the  proceedings  under  the 
fiat..    Augarde  v.  Thampsorif       762 


DISTRESS  (NOTICE  OF). 
See  Costs,  1. 

DISTRINGAS. 

See  Appearance,  3. 

I.  Afler  the  expiration  of  four 
calendar  months  from  the  date  of  a 
summons,  a  distringas  cannot  be  is- 
sued in  respect  of  the  former  writ. 
Abbots  V.  Kelly,  478 

a.  A  declaration  by  the  defendant, 
that  he  will  keep  out  of  the  way  to 
avoid  being  served,  does  not  waive 
the  necessity  of  complying  with  the 
practice  of  making  three  calls,  &c.  in 
order  to  obtain  a  distringas.  Clayton 
▼.  Marsham,  542 

3.  Under  special  circumstances,  the 
Court  will  allow  a  writ  of  distringas, 
to  compel  an  appearance,  to  be  issued 
against  a  defendant,  although  his  resi- 
dence cannot  be  discovered,  the  usual 
service  of  the  writ  of  summons  by 
calls  and  appointments  having  been 
effected  at  his  two  last  known  places 
of  abode,  and  on  an  agent  for  the  re- 
ceipt of  his  rents,  who  stated  himself 
to  be  in  communication  with  his  prin- 
cipal.    Grindley  v.  Thorn,  544 

4.  The  Court  will  not  grant  a  writ 
of  distringas,  for  the  purpose  of  com- 
pelling an  appearance,  where  there  has 
only  been  a  service  of  the  writ  of 
summons  on  an  agent  of  the  defend- 
ant.    Grindley  v.  Thorn,  383 

5.  If  a  Judge  at  chambers  order  a 
distringas  to  issue,  the  Court  will  not 
afterwards  interfere  to  set  the  Judge's 
order  aside,  although  three  calls  and 
two  appointments  may  not  have  been 
made;  but  the  distringas  itself  will  be 
set  aside  for  not  being  indorsed  with 
the  amount  claimed  by  the  plaintiff. 
Gale  v.  Winks,  348 

6.  It  is  indispensably  necessary,  in 
order  to  obtain  a  distringas,  that  the 
hour  should  be  mentioned  at  the  time 
ofmaking  the  appointments.  Atkinson 
v.  Clean,  Z5% 
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EJECTMENT. 


EJECTMENT. 


7.  A  difltriD^,  with  a  view  to 
outlawry,  may  issae  in  continuation 
of  writs  previously  sued  out  to  save 
the  Statute  of  Limitations.  Ray  v. 
Daw,  310 

DOCUMENT    (DESCRIPTION 

OF). 

Where  a  rule  is  drawn  up  on  read- 
ing a  particular  document,  it  is  sufB* 
eient  to  describe  it  as  a  "  paper  writ* 
ing,"  without  stating  the  nature  of 
die  docvnent.     Plait  ▼.  Hnll,     6SS 

DRAWER. 

See  Affidavit  (of  Debt),  8 — Bail, 
8 '^  declaration,  1,  2,  3,  5  — 
Plba,  6. 

ECCLESIASTICAL    JURISDIC 

TION. 

See  Habeas  Corpus,  1,  8^  Oyer — 
FaoHiBiTioif ,  1,2,3. 

EJECTMENT. 

See  LAin>LO&D  and  Tenant,  1,  2,  3 
— ^Small  Debtor,  5, 

1.  In  order  to  obtain  judgment 
against  the  casual  ejector,  it  is  neces- 
sary that  a  service  should  be  shewn 
on  the  *'  tenant  in  possession ;"  a  ser- 
vice on  the  last  person  in  possession 
is  insufficient,  although  there  may  be 
a  difficulty  in  ascertaining  who  is  the 
tenant  in  possession.  Doe  d.  Eraser 
▼.  Roe,  720 

2.  Service  on  the  servant  of  the 
tenant  in  possession,  she  stating  her 
mistress  to  be  too  ill  to  be  seen,  and 
that  she  had  given  the  declaration  to 
her  mistress,  is  sufficient  for  a  rule 
nisi  for  judgment  against  the  casual 
ejector.     Doe  d.  Messer  v.  Roe,    716 

3.  If  the  name  of  one  tenant  is  im- 
properly spelled  in  the  notice  served 
on  anodier,  it  is  immaterial  for  the 
service  on  the  latter.  li. 

4.  In  the  Exchequer,  there  is  no 


rule  requiring  an  appearance  to  he 
entered  for  the  casual  ejector,  prer 
viously  to  signing  judgment  against 
him ;  and  if  such  appearance  be  en- 
tered, the  costs  thereof  will  not  h^ 
allowed  on  taxation.  Doe  d«  Mar-t 
gan  v.  Roe,  605 

5.  If,  in  a  country  ejectments  the 
notice  is  to  appear  m  one  term,  hot 
the  application  for  judgment  is  not 
until  the  following,  it  is  a  matter  ^f 
course  to  grant  the  rule.  Doe  d. 
fViggs  y.  Roe^  662 

6.  Service  in  ejectment.  Doe  d. 
Symes  v.  Roe,  667 

7.  If  the  date  of  the  notice  in  de- 
claration in  ejectment  conveys  suffi- 
cient information  to  the  tenant,  the 
title  is  immaterial.  Doe  d.  Ewtne  v. 
Roe,  60S 

ft.  Where  a  declaration  in  ejectment 
is  served,  with  two  notices  anneaed, 
one  requiring  the  appearance  of  the 
defendant,  and  the  otiier  that  he 
should  enter  into  recogaicasoes  «n  Us 
appearance,  the  latter  may  be  created 
as  surplusage.  Doe  d.  Roberts  v.  Roe, 

508 

9.  Where  tenants  lock  themaelves 
up  in  the  premises  sought  to  be  reco- 
vered, and  access  cannot  be  had  to 
them,  it  is  a  sufficient  service  for  a 
rule  nisi  to  put  the  declaration  under 
the  door,  and  explain  it  aloud  outside. 
Doe  d.  Lord  Summers  v.  Roc,       55% 

10.  Where  the  tenant  goes  abroad, 
and  it  does  net  appear  when  he  will 
return,  the  Court  will  grant  a  rule 
nisi  for  judgment  against  the  casual 
ejector,  when  the  service  has  been 
effected  at  the  premises,  on  a  servant 
of  the  tenant.    Doe  d.  Mather  v.  Roe, 

552 

11.  Where  there  is  reason  to  be*- 
lieve  that  the  person  served  is  the  ie*> 
nant  in  possession,  althougi)  he  4^** 
nies  it,  the  Court  will  allow  judgment 
to  be  aigned.    Doe  d.  HwUer  y«  Boe^ 

551 

12.  Where  thed^Qlanitiiu^fii  eject<> 


EJECTM5NT. 


EI^RQR. 
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fnent  contains  t)oth  joint  and  tevieral 
demises,  it  is  sufficient  to  iotitle  the 
affidavit  on  motion  for  judgment  as 
being  on  the  several  demises  of  all  Af 
lessors  of  the  plaintiff,  without  notio 
ing  which  are  joint  and  which  seve- 
ral.   Doe  d.  fiarlei  v.  Roe^  447 

IS.  Where  property  in  possession 
of  parish  overseers  is  sought  to  be 
vecovered  in  ejectment,  service  on 
•ne  is  not  sufficient  to  obtain  judg* 
ment  against  fdl.  Dee  d.  Weeks  v, 
ie<M,  405 

14«  A  declaration  in  ejectment 
dated  the  8th  instead  of  the  TtholWiiU 
4,  is  irr^ukr ;  but  if^  from  the  date 
of  the  notice,  the  tenant  must  he 
aware  of  the  term  in  which  he  is  to 
appear,  the  defect  is  cured.  Doe  d. 
Wills  V.  Roe,  880 

15.  Where  a  surviving  joint  tenant, 
who  is  the  sole  person  in  possession, 
bas  been  served,  the  Court  will  only 
allow  judgment  to  be  signed  against 
kim,  although  the  name  of  the  deceased 
Joint  tenant  has  been  introduced  into 
the  proceedings.  Dee  d.  Hemeon  v. 
Roey  404 

16.  In  an  affidavit  of  service  of  a 
declaration  in  pjectmenC,  the  word 
'*  served''  is  not  indispensably  neces* 
sasy>  if  it  appears  from  the  affidavi|t 
timt  it  has  been  duly  served.  Doe  d. 
Jtnkmeoti  v.  Roe,  155 

]  7.  A  declaration  in  ejectment  in- 
titled  "  6  Will.  4,"  instead  of  "  7  Will. 
4,"  is  irregular.  Doe  d.  Qowlmnd  v. 
Roe,  273 

18.  If  the  service  in  ejectment  is 
quite  regular,  the  papers  should  be  at 
once  taken  to  the  rule  office,  without 
applying  to  the  Court.  Doe  d.  WeU 
ckony.Roe,  271 

19.  TM  service  of  a  decjaipation  in 
ejectment,  the  notice  of  which  is  di- 
rected to  D.  S.,  is  not  good  on  E.  B., 
although  E.  B.  is  tenant  of  part  of  the 
premises.  Doe  i.  Smith  v.  Roe,    fL54t 

20.  In  order  to  obtain  judgment 
againat  Ae  casual  ejaelor,  it  is  neces* 


sary  to  swe^r  to  a  service  on  the  '*  ten 
nant  in  possession;"  it  is  not  suffi<» 
cient  to  swear  tp  service  on  a  person 
who  appears,  from  facts  stated  in  the 
affidavit,  tp  be  in  point  pf  law  the  te- 
nant in  possession.  Doe  d.  Jones  v. 
Roe,  226 

21.  An  acknowledgment  by  a  ^ 
nant  in  possession  after  the  com- 
pnencement  of  the  term,  that  the  de- 
claration has  come  to  his  hands,  is  not 
sufficient  even  for  a  rule  nisi  for 
judgment  against  the  casual  ejector, 
unless  the  acknoyvledgment  is  that  he 
received  it  before  term,  although  the 
wife  acknowledges  it  came  to  her 
hands  on  the  day  before  term.  Doe 
d.  Ftnch  V.  Roe,  225 

22.  Service  in  ejectment.  Doe  d. 
Watts  y.  Roe,  149 

23.  Service  of  a  declaration  in 
ejectment  on  the  clerk  of  an  incorpo- 
rated company,  (not  empowered  to 
sue  and  be  sued  in  the  name  of  their 
clerk),  on  a  portion  of  the  premises, 
but  who  was  not  resident  there,  is 
sufficient  for  a  rule  nisi,  fiqe  d.  lioss 
V.  Roe,  147 

24.  Service  of  adecjaratipn  in  eject'* 
ment  on  a  sisrvaat  in  care  of  the  pre« 
nsiscs  is  insuffimpt  to  obtain  a  rule  in 
the  ^st  instance;  and  in  order  to 
obtain  a  rule  nisi,  son^e  probable 
ground  fuust  be  shewn  for  believing 
that  the  tenant  has  notice  of  the  ser* 
vice.     Doe  d*  Reod  v.  Roe,  85 

ERROR. 
See  Dbhurrer,  4. 

}.  The  common  joinder  in  error 
does  not  require  counsel's  signature, 
Grt^nty.  Smith,  107 

it.  It  is  no  ground  of  error  coram 
vobia  that  the  writs  of  venire  facias 
and  distringas  juratores  are  returned 
with  only  one  panel  anpexed  to  both. 
Greeny.  Smith,  174 

3.  No  prpceedings  can  be  taken  on 
a  judgment  af^r  wrjit  of  error  sued 
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EXECUTION. 


FINE  AND  RECOVERY. 


out,  and  note  of  allowance  seired. 
If  the  writ  is  improperly  sued  out,  the 
proper  course  is  to  move  to  set  it 
aside.     Manion  ▼•  HaUs,  292 

4.  A  writ  of  error  coram  vobis  is  a 
supersedeas  from  the  time  of  notice 
that  it  is  sued  out,  and  not  from  the 
time  of  allowance  only.  Levi  v.  Prtcf , 

775 

5.  The  6  Geo.  4,  c.  96,  s.  1,  re- 
quiring bail  in  error,  does  not  apply  to 
error  in  fact.  76. 

ESTOPPEL. 
See  Shbuvf,  1. 

EVIDENCE. 
See  Nonsuit*— Weit. 

EXCEPTION. 
See  Bail,  5. 

EXECUTION. 

See  Peisonkr,   2 — Supsrsbpbas,  S. 

1.  Where  a  defendant  has  been 
arrested  on  a  ca.  sa.,  to  execute  which 
the  sheriff's  officer  has  broken  an 
outer  door,  ihe  Court  will  discharge 
him  out  of  custody  on  a  summary  ap- 
plication.    Hodgson  v.  Towningt  410 

2.  The  fact  of  the  damages  and 
costs  together  amounting  to  more  than 
the  sum  laid  in  the  declaration  is  no 
ground  for  setting  aside  the  ca.  sa.  in 
that  action,  or  subsequent  proceedings 
against  the  bail.  Kempeneers  v. 
Holding,  374 

S.  The  costs  having  been  taxed 
and  an  allocatur  signed  upon  a  rule, 
which  gave  the  plaintiff  leave  to  enter 
up  judgment  for  debt  and  costs  in  an 
inferior  Court,  to  be  taxed  by  the 
prothonotary,  the  plaintiff  sued  out  a 
writ  of  fi.  fa.,  and  levied  thereunder 
the  debt  and  cosU.  The  Court  or- 
dered it  to  be  set  aside,  no  judgment 
having  been  entered  up  or  signed  to 
warrant  it.    Fvnch  v.  Brook,  59 


4.  The  Court  of  Exchequer  will 
not  discharge  a  defendant  out  of 
custody  on  account  of  the  omission  of 
his  residence  in  the  writ  of  ca.  sa. 
Strong  V.  Dickenson,  99 

EXECUTION  (SPEEDY). 

Where  a  Judge  has  made  an  order 
for  speedy  execution,  under  1  Will.  4, 
c.  7,  8. 4,  and  the  defendant  at  once 
pays  over  the  sum  in  question,  and  a 
motion  for  a  new  trial  is  afterwards 
made,  the  Court  will  not  order  the 
plaintiff  to  pay  the  sum  he  has  re- 
ceived into  court  during  the  pendency 
of  that  rule.     Morton  v.  Bumf    421 

EXECUTOR. 

See  Plxa,  25,  28 — Prohibitiok,  S — 
Sheriff,  8. 

1.  On  a  scire  fieri  inquiry,  the 
judgment  against  the  executors  on  a 
false  plea  is  sufficient  evidence  of  a 
devastavit.     Palmer  v.  Waller,     172 

2.  A  defendant  executor  does  not 
preclude  himself,  by  referring  a  cause, 
from  availing  himself  of  a  plea  of 
judgment  recovered  puis  darrein  con- 
tinuance, while  the  reference  was 
pending,  although  it  appears  from 
affidavits  that  he  has  a  certain  amount 
of  assets  in  his  hands.  Alder  v. 
Park,  IG 

EX  PARTE  APPLICATION. 
See  Arbitration,  1^. 

FELONY. 
See  Bail,  20. 

FINE  AND  RECOVERY. 

See  Attorney  (Bill  of),  I — Attort 
NEY  (Lien  of),  3 — Mandamus. 

Affidavit  verifying  commissioners' 
certificate  under  Fines  and  Recoveries 
Act,  may  in  some  cases  be  made  by 


HABEAS  CORPUS. 


INDORSEMENT  (ON  WRIT).  801 


one  of  the  commissioners,  being  also 
tlie  attorney  for  taking  the  acknow- 
ledgment.    Re  Scholefield,  868 

FOREIGN  POTENTATE. 
See  Costs  (Sscukitt  for),  ft. 

FOREIGN  TRIBUNAL. 
See  Habeas  Coepus,  S. 

FOUNDLING  HOSPITAL. 

See  Chilb  dbsbrted. 

FRAUD. 
See  Bill  of  Exchange. 

GAMING  DEBT. 
See  Plea,  26. 

GAMING  HOUSE. 
See  Certiorari,  6. 

GENERAL  ISSUE. 

See  Plea,  9,  12, 16, 17,  «1, 22,  24— 
Pleas  (several),  8. 

GREAT  SESSIONS. 
See  Jurisdiction,  1. 

HABEAS  CORPUS. 
See  Prisoner,  1. 

1.  On  applying  to  quash  a  writ  de 
contumace  capiendo,  under  which  a 
defendant  is  in  custody,  it  is  not  neces- 
sary to  move  for  a  writ  of  habeas 
corpus.     Rex  ▼.  Hewittf  646 

2.  Where  a  writ  of  habeas  corpus 
has  been  served  on  a  party  in  France, 
and  wliich  has  not  been  obeyed,  the 
Court  will  not  grant  a  rule  absolute 
in  the  first  instance  for  an  attachment 
on  the  ground  of  his  disobedience, 
although  the  English  proceeding  has 
been  recognised  and  ordered  to  be 
obeyed  by  the  French  tribunals ;  nor 


will  the  Court  grant  its  warrant  to 
apprehend  the  defendant  for  his  con- 
tempt, under  the  56  Geo.  8,  c.  100, 
s.  2,  it  appearing  that  the  person  in 
question  was  confined  in  France.  Ex 
parU  Wyait,  889 

8.  The  Court  of  King's  Bench,  it 
seems,  will  not  grant  a  ha.  cor.  to  re- 
move a  defendant  out  of  custody,  on 
a  writ  de  contumace  cap.,  for  the  pur- 
pose of  doing  penance  before  an  Ec- 
clesiastical Court,  although  the  Lord 
Chancellor  will.  Ex  parte  Strong j  21 3 

4.  A  writ  of  habeas  corpus  lies  to 
bring  up  a  plaintiff  already  in  custody, 
in  order  to  charge  him  in  execution 
for  costs  of  a  nonsuit:  and  no  affi- 
davit is  necessary  to  warrant  the  is- 
suing of  the  habeas  corpus :  nor  is  it 
necessary  that  any  day  certain  for  the 
bringing  up  of  the  party  should  be 
inserted,  or  that  the  number  roll  of 
judgment  should  appear  therein.  Fur- 
nival  V.  Stringer,  195 

HIGHWAY. 

See  Costs,  17. 
The  inhabitants  of  a  parish  cannot 
be  discharged  from  an  indictment  for 
the  non-repair  of  a  highway,  until  it 
is  ascertained  whether  the  repairs  ef- 
fected will  stand  during  a  winter. 
Rex  V.  Inhabitants  of  Witney,      728 

ILLEGALITY. 
See  Plea,  26. 

IMPARLANCE. 
See  Plead  (Notice  to). 

INDICTMENT. 

See  Costs,  11, 17— Highway. 


INDORSEMENT  (ON  WRIT). 

See  Attorney,  8 — Court  op  Re- 
quests, 1 — Distringas,  5 — Sum- 
mons (Writ  of),  8. 


SOS 


INSOLVENT, 
INDORSEE. 


See  AffFiBAYit  (o»   Debt),  4,  8 — 
Dbclaraviok,  1— Px.ea,  6, 7,  ftS. 

INDORSER. 

See  Plea,  6. 

INFERIOR  JURISDICTION. 

Where  it  appears,  by  thf  de^Ura* 
tion  in  a  cause  instituted  in  an  inferior 
jurisdiction!  that  the  sum  chimed  by 
thfB  plaintiff  is  exactly  20/.,  it  is  no| 
necessary  to  enter  intp  the  recogni- 
sance required  by  the  1 9  Geo.  d,  c.  70, 
9,  6,  and  the  7  &  S  Geo,  4,  c.  71,  ^.  6, 
in  or4er  to  remove  it  into  a  superior 
coprt.     Brady  v.  Veeres^  4tl6 

INJUNCTION, 
See  Arrest,  2. 

INQUIRY  (WRIT  OF). 

See  Jury. 

Upon  writs  of  inquiry  before  the 
sheriff,  where  the  daoiaffes  are  under 
ftOLf  the  costs  are  taxed  on  the  same 
scale  as  upon  trials  before  the  sheriff. 
Hooppell  V.  Leigh f  40 

INSOLVENT. 

See  Baii.,  7 — Judqmekt  as  in  c^^ 
or  a  Nomsuit,  10 — Pauper,  1. 

The  tnortgfigee  of  an  insolvent  can- 
not, in  respect  of  his  interest,  oppose 
an  application  by  the  lessor  of  the 
plaintiff  to  issue  execution  hi  an  eject** 
ment,  the  plaintiff  having  been  non- 
suited for  want  of  confessing  lease, 
entry,  and  ouster  by  the  insolvent. 
Dae  d.  Marquess  We^iminsier  v.  Suf' 
JSeld,  660 

2.  A  defendant  who  had  taken 
the  benefit  of  the  Insolvent  Act.  the 
7  Geo.  4,  c.  57,  induced  one  of  his 
cre4itor8  ^o  give  him  frerii  credit  by 
eii;eputing  a  warnn^  of  attorney  for 
the  old  and  the  new  debt ;  the  Court 


INT:PRPLBADER. 

pet  aside  a  judgment  signed  on  thai 
warrant  to  the  extent  of  the  ol4  debt. 
Smith  ▼•  Alexi^ndeff  1^ 

INSPECTION  OF  DEED. 
See  Otsr. 

INTEREST. 

Where,  in  an  action  for  principal 
and  interest  on  a  mortgage  deed,  which 
was  undefended,  the  plaintiff's  coun- 
sel took  a  verdict  for  principal  only, 
omitting  to  include  the  interest,  the 
Court  refused  to  increase  the  amount 
of  the  verdict  by  adding  the  interesL 
Baker  v.  Bronm^  318 

INTERNATIONAL  LAW. 
See  Habeas  Corpus,  2. 

INTERPLEADER. 

See  Sheriff,  4. 

1.  Where  the  seizure  was  on  the 
25ih  of  November,  and  tlie  sheriff  re- 
ceived notice  on  the  £8th: — HeU 
that  be  should  have  applied  to  the 
Court  for  rdief,  so  as  to  have  enabled 
the  parties  to  have  shewn  cause  in  the 
following  term.  Bea/ev.Oserlon,  599 

2.  If  the  sheriff  is  guilty  of  laches 
in  making  his  application,  he  must  pay 
the  costs  of  both  parties.  lb, 

3.  On  an  application  under  the  first 
section  of  the  Interpleader  Act,  if  the 
claimant  does  not  appear,  the  Court 
will  not  order  him  to  pay  the  costs  of 
applying  to  the  Court,  or  such  costs 
to  be  paid  out  of  the  fund  in  dispute. 
Lambert  v.  Coopert  547 

4.  On  a  sheriff's  rule  under  the 
Interpleader  Act,  he  is  not  entitled  to 
costs,  notwithstanding  the  execution 
creditor  fails  to  appear.  Betwiek  v. 
Thomas,  458 

5.  The  Court  has  no  power,  under 
the  Interpleader  Act,  lo  dispose  sum- 
marily of  the  matter  in  dispute  be- 
tween the  parties,  who  appear  on  the 


INTERROGATORY. 

sheriff's  rule,  without  the  consent  of 
both  plaintiff  and  cUiimant  Cur  lewis 
V.  Pocock,  381 

6.  Where,  on  an  interpleader  rule, 
neither  the  plaintiff  nor  claimant  ap- 
pearft,  the  Cotirt  will  discharge  the 
sheriff  from  actions  by  either  of  those 
parties,  and  permit  him  to  levy  his 
poundage  and  expenses,  lind  abandon 
the  remainder  of  the  levy.  Eveleigh 
▼.  SaUbuty^  S69 

7.  The  Court  will  not  interfere  to 
relieve  the  sheriff  under  the  Inter- 
pleader Act  where  the  proceeds  of 
the  levy  have  been  paid  over  to  the 
execution  creditor,  although  the  she- 
riff may  be  willing  to  bring  a  similar 
amount  into  Court.  Inland  v.  Buih- 
ell,  147 

8.  The  Court  has  no  jurisdiction, 
under  the  first  section  of  the  Inter- 
pleader Act,  to  interfere  in  an  action 
where  the  declaration  contains  a  count 
in  case  as  well  as  a  count  in  trover. 
Lawrence  v.  Mathews,  149 

9.  If  an  order  for  an  issue  is  made 
by  consent  at  chambers  by  a  single 
Judge  for  therelief  of  the  sheriff,  un- 
der 8.  6  of  the  Interpleader  Act,  it  is 
necessary  for  the  successful  party  to 
come  to  the  Court  to  obtain  an  order 
for  his  costs.  Matthews  v.  Sims,  234 

10.  Where  a  plaintiff  in  an  issue 
directed  under  the  Interpleader  Act 
does  not  proceed  to  the  trial  of  it,  the 
Court  will  not  permit  another  per- 
son's name  to  be  substituted,  without 
making  the  originally  appointed  plain- 
tiff a  party  to  the  rule.  Lydal  v.  Bid- 
die,  244 

INTERROGATORY. 

See  WiTinsss  (Examikation  of,  ok 
Interrooatories). 

1.  It  is  not  necessary,  on  applying 
for  a  rule  nisi  under  1  Will.  4,  c.  22, 
s.  4,  for  a  commission  to  examine  wit- 
nesses out  of  the  jurisdiction,  to  state 
the  names  of  the  examiners.  Fearon 
V.  WhiU,  718 


JUDGE  (CERttFlOAtE  OP),  m 

2.  Under  s.  4  oM  WiH.  4,  c.  22, 
the  Court  will  allow  witnesses  to  be 
cross-examined  viv&  voce,  by  a  com- 
mission executed  abroad,  when  the 
application  seems  reasonable.  Pole  v. 
Rogers,  632 

INTRUSION. 
See  Venue,  4. 

INVENTOIlY. 
See  Peobibition,  8. 

IRREGULARITY. 

See  Declaration,  6 — Execution,  1 
— Laches,  1 — TAxAnew^  6. 

ISSUE  (FORM  OF). 

i^ee  Variance  S— Writ  (of  Trial)  H% 

In  the  issue,  the  date  of  the  writ  of 
summons  was  wrongly  stated;  th6 
word  defendant  was  used  instead  of 
defendants,  and  the  award  of  venire 
was  to  the  then  sheriff: — Held,  that 
these  errors  were  no  ground  for  set- 
ting aside  the  issue,  but  that  the  pro* 
per  course  was  to  apply  to  a  Judge  at 
chambers  to  amend  it  at  the  plaintiff's 
cost,     IJdn  V.  P levin,  594 

ISSUE  (IMMATERIAL). 
See  Arbitration,  1$. 

ISSUES  (SEVERAL). 

See  Arbitration,  5,  10,  19 — Costs, 
4,  7,  9,  18,  20,  23, 24— Verdict. 

JUDGE  (CERTIFICATE  OF). 

See  Costs,  8,  18,  20— Writ  of 
Trial,  6. 

Where  the  verdict  is  under  20/.,  a 
certificate  of  tlie  cause  being  fit  to  be 
tried  before  a  superior  judge  may  be 
given  at  any  time,  /e^  v.  xoiwif^  4  W 
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JUDGE  (ORDER  OF). 

See  Attaciimekt,  S,  6. 

1.  A  rule  to  make  a  Judge's  order 
a  rule  of  court  for  judgment  as  in 
case  of  a  nonsuit,  is  absolute  in  the 
first  instance;  but,  although  notice 
shall  have  been  given  to  the  opposite 
party,  it  cannot  be  made  a  part  of  the 
same  rule,  that  judgment  shall  be  en- 
tered up,  and  execution  issued.  Doe 
d.  Moore  ▼•  Savage,  507 

22.  A  motion  to  set  aside  a  Judge's 
order  can  only  be  made  on  producing 
a  copy  of  the  order.  Hoby  v.  Prii- 
chard,  300 

JUDGE  (POWER  OF). 

See  Taxatioit,  2« 

The  decision  of  a  judge  at  cham- 
bers may  be  reviewed  by  a  single 
judge  sitting  in  the  Bail  Court.  King 
▼•  Myers,  686 

JUDGMENT. 

See  Costs,  IS — Lachxs,  1. 

1.  As  against  a  prisoner,  a  final 
judgment  is  complete  at  the  time  of 
signing,  without  carrying  in  the  roll. 
Colbron  v.  Hall,  554 

2.  Where  a  plaintiff  has  signed  an 
interlocutory  judgment  for  want  of 
a  plea,  too  soon,  and  the  plaintiff 
gives  notice  of  his  intention  to  aban- 
don it,  but  does  not  actually  strike  it 
out,  the  defendant  need  not  come  to 
the  Court  to  set  it  aside;  but  the 
Court  discharged  a  rule  for  that  pur- 
pose without  costs.  Robinson  v. 
Sloddart,  266 

JUDGMENT  (ARREST  OF). 

See   Declaration,  5 — Plea,   15— 
Slander  ov  Title — Venire  be 

NOVO. 

1.  In  assumpsit  for  money  lent, 
the  writ  issued  on  the  20th  February ; 
in  the  declaration,  which  was  delivered 


on  the  8th  March,  the  caase  of  action 
was  alleged  to  have  accrued  on  the 
27th  February: — Held,  no  ground 
for  arresting  die  judgment.  Arnold 
V.  Arnold,  20S 

2.  Where  some  of  the  counts  of  a 
declaration  are  good,  and  others  de- 
fective, and  separate  damages  luive 
been  assessed  on  each  count,  the 
Court  will  only  arrest  the  judgment 
on  the  defective  counts :  aliter,  if  the 
verdict  was  general.  Hayter  v.  Moai, 

298 

5.  Where  judgment  was  arrested 
on  account  of  a  defect  in  the  declara- 
tion, and  the  plaintiff's  attorney,  on 
the  evening  of  the  same  day,  served 
the  defendant's  attorney  with  a  copy 
of  a  writ  of  summons  for  the  same 
claim  on  which  the  judgment  was  ar- 
rested, the  Court  made  a  rule  absolute 
for  setting  aside  the  writ  with  costs, 
on  payment  of  the  money  due  within 
four-and-twenty  hours.  Hayter  v. 
Moat,  329 

JUDGMENT  (AS  IN  CASE  OF 
A  NONSUIT). 

See  Costs  (Securitt  for),  5 — Judge 
(Order  or),  1 — Peremptory  Un- 
drrtaxino. 

1.  Where  issue  was  joined  the  day 
after  Michaelmas  Term  : — Held,  that 
a  motion  for  judgment  as  in  case  of  a 
nonsuit,  in  Easter  Term,  was  too 
soon.     Wyatt  v.  Howell,  5^ 

2.  A  plaintiff  having  withdrawn  the 
record  in  consequence  of  the  absence 
of  a  witness,  on  a  subsequent  day 
gave  fresh  notice  of  trial.  Prior  to 
the  day  of  trial  under  this  second  no- 
tice, the  defendant  moved  for  judg- 
ment as  in  case  of  a  nonsuit,  having 
given  one  day's  previous  notice  only. 
The  plaintiff  tried  his  cause  as  unde- 
fended, and  obtained  a  verdict: — 
Held,  that  the  verdict  was  an  answer 
to  the  motion;  but  the  Court,  on 
discharging  the  rule,  set  aside  the  ver- 
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diet  on  payment  of  the  coats  thereof, 
and  the  costs  of  the  rule,  the  plaintiff 
giving  a  peremptory  undertaking. 
Jones  V.  HowSf  600 

$•  Issue  joined  in  a  country  cause 
in  Easter  Vacation ;  no  notice  of  trial 
for  the  Summer  Assizes;  judgment 
as  in  case  of  a  nonsuit  may  be  moved 
for  in  the  following  Michaelmas  Term. 
Robinson  v.  Taylor^  518 

4.  Issue  joined,  in  a  town  cause, 
in  Hilary  vacation,  on  the  2nd  Febru- 
ary, and  an  order  obtained  on  the  3rd 
to  try  before  the  sheriff: — Held,  that 
it  was  too  early  to  apply  for  judgment 
as  in  case  of  a  nonsuit  in  the  following 
Easter  Term,  although  several  she- 
riff's court  days  had  passed  since  the 
order  was  obtained.  Stacey  v.  Jeffrys, 

524, 

5.  Where  issue  is  joined  in  a  Loo* 
don  cause  in  Trinity  vacation,  and  no 
notice  of  trial  given,  it  is  too  early  to 
move  for  judgment  as  in  case  of  a 
nonsuit,  in  the  following  Hilary  Term, 
although  an  order  had  been  obtained 
for  trying  before  the  sheriff.  Fox  v. 
M'CuUoch,  bZti 

6.  If  a  plaintiff  gives  notice  of  trial 
for  the  third  term  after  issue  joined, 
and  countermands  that  notice,  it  is 
too  early  to  move  for  judgment  as  in 
case  of  a  nonsuit,  in  that  term.  Grip" 
per  V.  Lord  Templemore,  408 

7.  If  a  plaintiff  has  once  taken  his 
cause  down  to  trial,  although  a  new 
trial  may  be  granted,  and  he  has  given 
fresh  notice,  pursuant  to  which  he 
does  not  proceed,  the  defendant  is  not 
entitled  to  judgment  as  in  case  of  a 
nonsuit.    Hawley  v.  Sherly^         393 

8.  Where  a  plaintiff  gave  notice  of 
trial,  and  the  defendant  afterwards 
signed  judgment  of  non  pros,  for  not 
entering  the  issue  pursuant  to  a  rule 
for  that  purpose,  it  is  a  sufficient  an- 
swer to  a  rule  for  a  judgment  as  in 
case  of  a  nonsuit,  that  the  time  for 
proceeding  to  trial  expired  pending  a 
rule  for  setting  aside  the  non  pros. 
Howell  V.  Jacobs,  894 


9.  Where  a  plaintiff  has  given  a 
peremptory  undertaking  to  try  at  a 
particular  assize,  and  he  is  prevented 
from  fulfilling  it  by  the  sudden  illness 
of  the  Judge,  that  is  not  a  sufficient 
excuse  to  prevent  the  defendant  from 
obtaining  judgment  as  in  case  of  a 
nonsuit  absolute.   Ward  v.  Turner,  22 

1 0.  It  is  a  sufficient  excuse  for  not 
proceeding  to  trial,  that  the  defendant 
has,  since  the  commencement  of  the 
action,  taken  the  benefit  of  the  In- 
solvent Debtors'  Act,  and  in  such  case 
the  Court  will  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  with 
costs,  unless  the  defendant  consent  to 
a  stet  processus.     Smith  v.  Badcock, 

91 

11.  It  is  a  sufficient  answer  to  a 
motion  for  judgment  as  in  case  of  a 
nonsuit,  that  the  defendant  has  taken 
proceedings  against  the  plaintiff  in  the 
Court  of  Cliancery,  and  thereby  ren- 
dered it  needless  to  proceed  to  trial. 
Partridge  v.  Salter,  68 

12.  If  a  plaintiff  gives  notice  of 
trial  for  a  sitting  earlier  than  is  neces- 
sary by  the  practice  of  the  Court,  and 
he  afterwards  gives  another  notice  of 
trial  for  a  later  sitting,  but  which  is 
still  within  due  time,  the  defendant  is 
not  entitled  to  judgment  as  in  case  of 
a  nonsuit,  although  he  has  not  pro- 
ceeded to  trial  under  his  first  noticCi 
nor  countermanded  it.  Ranger  v. 
Bligh,  2Z5 

18.  Where  money  had  been  paid 
into  Court  in  satisfaction  of  the  cause 
of  action,  and  there  was  a  replication 
of  damages  ultra,  and  the  plaintiff 
had  not  proceeded  to  trial  pursuant  to 
a  peremptory  undertaking,  the  Court 
permitted  the  plaintiff  to  accept  the 
money  paid  into  Court  upon  paying 
the  defendant  the  costs  subsequent  to 
such  payment.     Kelly  v.  Flint,    S93 

14.  Where  issue  was  joined  after 
Easter  Term,  and  it  did  not  appear 
whether  it  was  a  country  or  a  town 
cause,  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  in  Michaelmas  Term, 
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waft  beld  too  eatly.    Heale  v.  Curtvt, 

294 

15.  A  similiter  indded  in  a  wrong 
court  18  a  nullity;  and  therefore  in 
iuch  case  there  can  be  no  issue  join- 
ed to  warrant  a  motion  for  judgment 
as  in  case  of  a  nonsuit.  Ray  ▼•  Oood, 

fl95 

16,  It  is  no  answer  to  a  rule  for 
Judgment  as  in  case  of  a  nonsuit,  that 
the  proceedings  were  commenced 
against  the  defendant    without  the 

STaintiiF's  authority.     Barber  w.  WiU 
ins,  305 

JUDGMENT  (FOR  WANT  OF  A 

PLEA). 

See  Demubrer,  1 — Plead    (Notice 

to). 

1.  Where  there  has  been  a  demand 
of  plea  at  the  time  of  declaration  de«> 
liYered,  the  plaintiff  may  sign  judg<^ 
ment  for  want  of  a  plea  in  the  morn- 
ing of  the  day  afler  the  time  for 
pleading  expires.  BluiuUU  ▼.  /f«n- 
«oiii  457 

2.  A  plaintiff  is  not  entitled  to  sign 
judgment  for  want  of  a  plea,  until  the 
time  for  pleading  has  expired,  although 
none  but  irregular  pleas  may  have 
been  delivered  by  the  defendant. 
iSmith  V.  RatMxmei  401 

JUDGMENT    (INTERLOCUTO- 
RY). 

It  is  no  objection  to  an  interlocutory 
judgment,  that  it  is  signed  in  an  action 
of  debt,    Mackenzie  ▼.  Oayford,  40d 

JUDGMENT  (NON  OBSTANTE 
VEREDICTO). 

See  Costs,  26 — Repleader,  1. 

JUDGMENT  (RECOVERED). 
See  Executor,  2. 


JURISDICTION. 

See  Court  of  Requests,  ft — ^Riobt 
(Petition  of),  1. 

1.  The  Court  of  K.B«hwB*  juris- 
diction over  an  attorney  of  the  Great 
Sessions  of  Wales  for  miseondvct 
while  acting  in  that  character^  no^ 
withstanding  the  proviaions  of  tbe  11 
Geo.  4  &  1  Will.  4,  c«  70,  aod  Ua 
having  become  an  attorney  of  the 
K.  B.     In  re  Williame,  tU 

ft.  The  Court  in  banc  has  no  juria* 
diction  to  amend  an  order  of  Nisi 
Prius  until  it  has  been  made  a  role  of 
Court.     Cranch  ▼•  Tregonmgf     tSO 

d.  The  Court  of  C.  P.  cannot  ex* 
ercise  a  summary  jurisdiction  over  a 
party  who  is  not  oae  of  its  own  offi*^ 
cers,  although  the  matter  be  pending 
here.     Sharp  v.  Hamher,  186 

JURISDICTION  (EXCESS  OF). 
See  Arbitration,  1, 2,  d* 

JURY. 

Where  it  appears  that  a  oammon 
jury  is  improper  to  assess  damagea  on 
a  writ  of  inquiry  before  the  sheriff, 
the  Court  wUl  direct  the  sheriff  to 
summon  a  jury  to  be  taken  from  tbe 
special  jury  book.    Price  v«  tViUiamM^ 

160 

JURY  (PROCESS). 
/S^^e  Arbitration,  11. 

JUSTIFICATION. 

See  Plsadimci» 

LACHES. 

See  KvYtDA.ym  (of  Dbst),  5<-— Arbf- 
tratiok,  9,  4|  11,  15*»Attaiz»- 

MEMT,   5 AtTORKST  Alfl>   CuBllV 

•^Interest — iMTERPLEADfiR,  2, 
7' — Outlawry,  1-^PAUPERi  ^^-^ 
Supersedeas,  4--^VBlr9B,  1. 

h  Judgment  signed  on  th^  SStd ; 
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BummoDS  to  set  aside  on  the  25th ; 
dismissed  on  the  26th;  application  to 
Court  not  too  late  on  the  29th.  King 
▼.  Myersj  686 

2.  If  a  plaintiff  irregularly  enters 
an  appearance  for  the  defendant,  the 
latter  must  apply  to  the  Court  as  soon 
as  such  steps  are  taken  by  the  former 
as  shew  his  intention  to  proceed  on 
the  appearance.  Strange  v.  FreC' 
man,  407 

3.  If  a  plaintiff  seeks  to  set  aside 
an  interlocutory  judgment  for  irregu- 
larity, he  must  come  to  the  Court 
within  a  reasonable  time  from  his 
knowing  that  it  is  signed,  and  can- 
not wait  until  a  rule  to  compute  is 
served.     Grant  y.  Flower ,  419 

LEGACY  DUTY. 

Upon  making  absolute  a  rule  call- 
ing on  executors  to  account  for  legacy 
duty,  the  Court  ordered,  that  in  fu- 
ture it  should  form  part  of  such  rules, 
tliat  **  if,  upon  the  delivery  of  the  ac- 
count, there  should  be  found  to  be 
any  duty  payable  to  his  Majesty,  that 
the  executor  should  pay  the  costs  of 
the  Crown,  to  be  taxed  in  the  usual 
manner."     In  re  Moses  Robinson^ 

609 

LANDLORD  AND  TENANT. 

1.  In  moving  for  the  ordinary  land- 
lord's rule,  under  the  1  Geo.  4,  c.  87, 
s.  1,  the  afiSdavit  in  support  of  the  ap- 
plication must  have  the  plaintiff's  les- 
sor's name  in  its  title.  Doe  d.  fFat- 
son  V.  Roe^  889 

2.  If  a  landlord  applies  to  the  Court 
under  the  1  Geo.  4,  c.  87,  s.  1,  the  in- 
strument constituting  the  tenancy 
must  be  stamped  at  the  time  of  mov- 
ing. It  IS  not  sufficient,  to  stamp  it 
after  the  rule  is  obtained,  and  before 
shewing  cause.  The  motion  cannot 
be  made  on  a  copy  only.  Doe  d. 
Cavlfield  ▼.  Roe,  365 

TOL.  T. 


d.  It  is  immaterial  in  an  applica- 
tion under  the  1  Geo.  4,  c.  87,  s.  1, 
that  the  lessor  of  the  plaintiff  is  the 
original  lessee,  and  the  tenant  his  sub- 
lessee.    Doe  d.  Waits  v.  Roe,      213 

LETTER  (COSTS  OF). 
See  Costs,  Z5. 

LEVARI  FACIAS. 

1.  It  is  a  good  objection  to  a  rule 
requiring  a  bishop  to  make  his  return 
to  a  levari  facias,  obtained  by  an  at- 
torney not  employed  in  the  cause  ori- 
ginally, that  the  order  for  changing 
the  attorney  has  not  been  served  up- 
on the  bishop.    Phillips  v.  Berkeley, 

279 

2.  A  bishop  cannot  be  required  to 
make  a  return  of  what  has  been  levied 
under  a  levari  facias,  previous  to  his 
coming  into  office.  lb. 

LIBEL. 
See  Plea,  11. 

LIFE  (PROOF  OF). 

See  Attorney  (Warrant  of), 

LIMITATIONS  (STATUTE  OF). 

See  DiSTRiNOAs,  7 — Summons  (Writ 

of),  4. 

1.  An  annuitant  under  a  will  must, 
since  the  passing  of  3  &  4  Will.  4,  c. 
2r,  have  recourse  to  distress  or  action 
within  twenty  years  from  the  testa- 
tor's death.     James  v.  Salier^       496 

2.  "I  will  see  Davis,  or  write  to 
him:  I  have  no  doubt  he  has  paid  it: 
if  by  chance  he  has  not  paid  it,  it  is 
very  fit  it  should  be,"  in  a  letter,  is 
not  a  sufficient  acknowledgment  of  a 
debt  under  the  9  Geo.  4,  c.  14,  s.  1, 
to  take  the  case  out  of  the  Statute  of 
Limitations.  Poynder  v.  Bluck,    570 

8.  The  fact  of  its  appearing  by  the 
plaintiff's  particulars  that  the  debt  is 
barred  by  the  Statute  of  Limitations, 
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is  not  8  ground  for  discharging  a  de- 
fendant out  of  custody  on  mesne  pro- 
cess. Merceronr,  MerceroHf  St7l 
4.  Where  it  u  dear,  that,  by  the 
provisions  of  the  8  &  4  Will.  4,  c.  27, 
a  claimant's  title  to  a  copyhold  is  bar- 
red by  lapse  of  time,  the  Court  will 
not  compel  the  lord  by  mandamus  to 
admit  him.  Rex  v.  The  Lord  of  the 
Manor  of  Agardsleyt  1 9 

LIVING  (PROOF  OF). 
See  Attorney  (Warrant  of). 

LORDS'  ACT. 
See  Small  Debtor,  6. 

MAGISTRATE. 
See  Certiorari,  1,  2. 

MAKER. 

See  Affidavit  (of  Debt),  4— De- 
claration, 4. 

MANDAMUS. 

See  Child  (deserted) — Crown 
Land — Limitations  (Statute  of), 
4. 

In  applying  for  a  mandamus  to  the 
steward  of  a  manor  to  enrol  a  deed  of 
disposition,  pursuant  to  8  &  4  Will.  4, 
c.  74,  8. 58,  it  is  not  necessary  to  an- 
nex a  copy  of  the  deed  itself,  if  the 
contents  are  stated  in  the  affidavit. 
Croehy  v.  Fortetcue^  S78 

MANDATE. 

Where  a  ca.  sa.  without  a  non 
omittas  clause  has  been  directed  to 
the  sheriff,  and  he  has  issued  his  man- 
date to  the  bailiffof  a  liberty  in  which 
the  defendant  resides,  and  after  ob- 
taining time  to  return  the  writ,  he  has 
returned  cepi  corpus  in  due  time,  the 
bailiff  cannot  be  compelled  to  return 
the  mandate,  although  he  has  also 
obtained  time  to  return  it.  Jackson 
T.  Taylor,  140 

MARRIED  WOMAN. 
See  Attorney  (Bill  of),  1. 


MARRIAGE. 

See  Abatement  (of  Writ). 

MARRIAGE  (PROMISE  0F\ 
See  Satisfaction  (on  Record).  ' 

MARSHAL. 
Ske  Supersedeas,  I. 

MASTER'S  DISCRETION. 
See  Arbitration,  14,  18. 

1.  The  Court  will  interfere  with 
the  discretion  of  the  Master  as  to  the 
number  of  counsel  he  allows  on  taxa- 
tion, under  special  circumstaaees. 
Grindall  v.  Godman,  878 

Where  a  defendant  obtains  an  order 
to  stsy  proceedings  on  payment  of 
debt  and  costs,  allowing  the  costs  of 
entering  and  passing  the  record,  is  a 
matter  entirely  within  the  Master's 
discretion.     Keen  v.  Smiihf         2M 

MEMBER  OF  PARLIAMENT. 

See  Suggestion,  2. 

MEMORANDUM. 
See  Witness,  4. 

MERITS. 
See  Arrest,  1,  ft. 

MERITS  (AFFIDAVIT  OF> 
See  Bail-bond,  1. 

1 .  An  affidavit,  swearing  to  merits, 
by  the  defendant,  "  as  he  is  advised 
and  believes,"  is  sufficient.  Crouby 
V.  InneSf  560 

2.  An  afRdavit  of  merits»  in  sup- 
port of  an  application  to  set  aside  a 
regular  judgment,  must  appear  to  be 
made  either  by  the  defendant,  his  at- 
torney or  agent,  or  some  person  who 
has  had  such  a  connexion  with  the 
cause  as  acquaints  him  with  its  merits. 
Rotvboiham  v.  Dapree,  557 


MISNOMER. 


NON  PROS. 
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MISNOMER. 

Where  the  plaintiflTin  the  declara- 
tion on  a  hill  of  exchange  and  pro- 
missory  note  was  described  as  Henry 
H.  Lindsay,  the  Court  refused  to  set 
aside  the  declaration  for  irregularity, 
the  defect  being  held  to  be  cured  by 
the  d  &  4  Will.  4t  c.  42,  s.  12.  Zmi- 
Mayyr.WetU,  618 

MORTGAGEE. 
See  Imsoivxmt. 

MORTGAGOR  AND  MORTGA- 

GEE. 

See  Costs,  6. 

MUNICIPAL     CORPORATION 

ACT. 

The  Municipal  Corporation  Act,  5 
&  6  Will.  4,  c.  76,  8.  61,  has  effected 
no  change  in  the  mode  of  executing 
process  from  the  superior  courts  in 
the  city  of  Oxford ;  they  are  still  to 
be  executed  by  the  sheriff  nf  the 
county*     Qrainger  v.  Tamion^     190 

NEW  ASSIGNMENT. 

See  Nolls  Prossqoi,  2. 

Where  a  defendant  pleads  a  special 
p1eaon1y,and  the  plaintiff  new  assigns, 
and  the  defendant  pays  money  into 
Court  upon  the  new  assignment,  the 
plaintiff  is  entitled  to  the  costs  of  the 
writ,  and  the  defendant  to  the  costs  of 
all  the  other  proceedings  prior  to  the 
new  assignment*     Griffiths  v.  Jones^ 

167 

NEW  TRIAL. 

See  Wkit  (of  Trial),  3. 
1.  Where  a  cause  has  been  tried 
twice  by  special  juriesi  and  a  verdict 
ibr  the  plaintiff  returned  on  both  oc- 
easions,  the  Court  will  not  open  a 
eonsolidatien  rule  for  the  trial  of  an- 
odier  aimilar  action;   it  not  being 


shewn  that  the  case  had  not  been  fully 
brought  before  tlie  jury.  Faughan^ 
J.,  dissentiente.     Foster  v:  Alknby, 

619 

t.  The  64th  section  of  the  first  rule 

of  H.  T.  2  Will.  4,  applies  only  to 

cases  where  a  new  trial  is  granted 

upon  the  whole  record.  Bower  v.  Hillf 

18S 

NISI  PRIUS. 
See  Jurisdiction,  2. 

NOLLE  PROSEQUI. 

See  Costs,  24 — Demurrer,  4. 

1.  If  a  plaintiff  enters  a  nol.  pros, 
as  to  a  part  of  the  sum  claimed  in  his 
declaration,  the  defendant  is  entitled 
to  his  costs  under  the  3  &  4  Will.  4, 
c.  42,  s.  SS  ;  and  the  Court  will  not 
inquire,  after  judgment  of  nol.  pros, 
signed,  into  the  propriety  of  the  pleas. 
Williams  ▼.  Skarwood^  371 

2.  Trespass.  Pleas — first,  not 
guilty ;  second,  a  justification.  Re- 
plication and  new  assignment.  De- 
rourrer  to  replication  and  new  assign- 
ment; 15Z.  damages  on  first  issue, 
and  nominal  damages  on  second.  The 
plaintiff  entered  a  nol.  pros,  to  the 
new  assignment,  and  gave  defendant 
judgment  on  demurrer ;  the  Court  set 
aside  the  nol.  pros.  Strotker  v.  Ran- 
dersofi^  280 

NON-ASSUMPSIT. 
See  Plea,  14,  i5. 

NON  PROS. 

See  Declaration  (Demand  of)— « 
Judgment  as  in  case  or  a  Non- 
suit, 8 — Refugation — Summons 
(Writ  of),  2. 

A  non  pros,  for  not  entering  the 
issue  pursuant  to  rule,'  is  irregular 
aiWr  notice  of  trial.  Howell  v«  JaeobSf 

394 

Q  a  Q  X 


810 


NONSUIT. 


PARTICULARS. 


NONSUIT. 

See  Habeas  Corpus,  4. 

In  an  action  for  use  and  occupa- 
tion, It  is  not  a  ground  for  nonsuit 
that  the  plaintiff  does  not  produce  a 
written  agreement  under  which  the 
premises  are  held,  if  the  evidence 
given  by  the  plaintiff  in  support  of 
his  case  does  not  disclose  the  exist- 
ence of  such  an  agreement.  Fry  v. 
Chapman^  St^5 

NOTICE  (SERVICE  OF). 

See  Certiorari,  1 — Small  Debtor, 

1. 

NOTICE  (OF  TRIAL). 
See  NoM  Pros. 

NULLITY. 

See  JuDousNT  as  in  case  of  a  Non- 
suit, 15 — Plea,  %7. 

NUNC  PRO  TUNC. 
See  Appearance,  2 — Cognovit. 

OFFICER. 

See  Privilege. 

OFFICER  (MISTAKE  OF). 
See  Amendment,  2. 

OFFICES  (RULE  AS  TO),  645. 

OUTLAWRY, 

See  Distringas,  7 — Summons  (Writ 

of),  4. 

1.  In  May,  1886,  the  defendant 
was  outlawed,  and,  in  February  fol- 
lowing, obtained  judgment  as  in  case 
of  a  nonsuit.  In  March,  he  obtained 
a  writ  of  habeas  to  charge  the  plain- 
tiff in  execution  for  the  costs  of  that 
judgment ;  and  the  present  rule  was 
moved  on  the  29th  April : — Held^ 
that  the  outlawry  waa  a  sufficient 


ground  for  setting  aside  the  wric*  and 
that  the  application  was  not  too  late. 
Aldridge  v.  Butter^  733 

2.  Proceedings  to  outlawry  cannot 
be  taken  on  a  writ  of  distringas  ori- 
ginally issued  to  compel  an  appear- 
ance.    Vere  v.  Gowar^  494 

3.  Where  a  defendant  was  beyond 
the  seas  at  the  time  that  the  writ  of 
exigi  facias  issued,  the  Court  reversed 
the  outlawry  on  payment  of  costs, 
and  putting  in  bail  in  the  alternative, 
according  to  the  practice  in  the  Com- 
mon Pleas.     Lett  v.  ClaggeU,    $22 

4.  A  motion  to  reverse  an  outlaw* 
rv  cannot  be  entertained,  unless  it  ex- 
pressly  appear  by  the  affidavita  that 
the  attorney  making  the  application  is 
duly  authorized  by  the  outlaw.  Houl» 
ditch  V.  Sminfen^  36 

OVERSEERS. 
See  Ejectment,  13. 

OYER. 

The  Court  will  not  permit  an  in- 
spection of  an  administration  bond, 
at  the  office  of  the  registrar  in  Doc- 
tor's Commons,  to  be  deemed  good 
oyer,  although  a  copy  has  been  ac- 
cepted by  defendant's  attorney,  and 
the  Ecclesiastical  Court  has  refused 
to  allow  the  bond  to  be  produced  at 
the  office  of  the  defendant's  attorney. 
The  Archbishop  of  Canterbury  v. 
Tubb,  627 

PARTICULARS. 

See  Limitations  (Statute  op),  3— 
Plea,  3 — Variance,  1,  4. 

1 .  In  an  action  by  indorsee  against 
acceptor  of  two  bills  of  exchange  for 
500/.  each,  the  declaration  contained 
two  counts  on  the  bills  only.  The 
particulars  of  demand  stated  the  ac-^ 
tion  to  be  brought  to  recover  500/., 
the  amount  of  the  bills  set  forth  in 
the  declaration.  The  plaintiff  had 
arrested  the  defendant  for  240/.  oiily» 


PARTICULARS. 


PAUPER. 


811 


end  the  bills  were  given  by  the  de- 
fendant to  the  drawer  as  a  security 
for  money  paid  by  him  for  thedefen- 
danty  and  indorsed  by  the  drawer  to 
the  plaintiff: — Heldf  that  the  defen- 
dant was  entitled  to  farther  and  bet- 
ter particulars  of  the  plaintiff's  de- 
mand, /fldersoftf  B.,  dissentiente. 
Dawes  V.  AnxirtUker,  738 

2.  In  an  action  of  covenant  by  the 
assignee  of  a  lease,  for  non-payment 
of  rent  and  non-repair,  the  Court  will 
not  compel  the  plaintiff  to  give  parti- 
culars, with  sums  and  dates*  Sowter 
▼.  Hitchcock^  724 

8.  Where  a  plaintiff's  attorney  ac- 
cidentally gives  credit  in  his  particu- 
lars for  a  sum  of  money,  which  the 
defendant  sets  op  as  a  cross  demand, 
the  Court  will  allow  the  particulars  to 
be  amended  on  terms*  Preston  v. 
Whiteheart,  720 

4.  The  fact  of  a  plaintiff  withhold- 
ing the  particulars  of  his  demand,  in 
disobedience  of  a  Judge's  order,  is  not 
a  ground  for  discharging  a  defendant 
out  of  custody.  Graff  v .  WHUs,   715 

5*  If,  to  a  declaration  in  the  ordin- 
ary form,  in  indebitatus  assumpsit, 
with  particulars  containing  various 
causes  of  action,  the  defendant  pleads 
payment  into  court,  he  is  not  preclud- 
ed by  his  plea  from  contesting  his 
liability  in  respect  of  any  items  be> 
yond  the  amount  paid  into  Court,  as 
the  particulars  are  not  to  be  consi- 
dered as  part  of  the  declaration. 
Booth  V.  Howard^  488 

6.  In  order  to  obtain  particulars  in 
trespass,  trover,  or  on  the  case,  there 
must  be  an- affidavit,  stating  that  de- 
fendant does  not  know  what  the 
plaintiffis  going  for.  Snellingv,  Chen- 
neUs,  80 

7.  The  first  count  stated  a  special 
contract  to  indemnify  the  plaintiff 
against  costs  he  might  incur  by  pay- 
ing a  bill  of  exchange  drawn  by  the 
defendant,  and  suing  the  acceptor 
thereof.     Second  count  on  the  bill. 


and  money  counts.  The  first  parti- 
culars delivered  were  applicable  to 
the  second  count  only.  A  Judge  then 
made  an  order  for  particulars  under 
the  first  count,  which  particulars  re- 
ferred to  the  costs  named  by  the 
plaintiff,  and  the  amount  of  the  bill. 
The  jury  having  found  a  verdict  for 
the  plaintiff  on  the  account  stated,  and 
for  the  defendant  on  all  the  other 
counts: — HeU  that  the  second  par* 
ticulars  were  sufficient  to  enable  the 
plaintiff  to  recover  on  the  account 
stated,  and  that  the  defendant  had  not 
been  misled  by  them.  Fisher  v.  Wain' 
Wright,  102 

8.  The  Court  will  not  compel  a 
plaintiff  to  give  particulars  in  an  ac- 
tion on  a  bill  of  exchange,  the  decla- 
ration containing  only  one  count,  un- 
less under  particular  circumstances. 
Brooks  V.  Farlar,  36 1 

9.  In  an  action  on  the  case,  the 
Court  will  not  require  the  plaintiff  to 
deliver  a  particular  of  his  claim,  where^ 
from  the  mode  of  alleging  it  in  the 
declaration,  there  is  no  ambiguity  as 
to  the  transaction  in  respect  of  which 
the  action  is  brought.  Stannard  v. 
UUithorne,  870 

PARTY  AND  PARTY. 

See  Costs,  6 — Sheriff,  8. 

PAUPER. 

1  •  Where  a  plaintiff,  suing  in  formA 
pauperis,  has  given  notice  of  trial,  and 
petitioned  for  his  discharge  under  the 
Insolvent  Act,  and  a  provisional  as- 
signee only  has  been  appointed,  the 
Court  will  not  entertain  a  motion  for 
security  for  costs,  until  he  has  been 
dispaupered.    Mylett  v.  Hucker^  647 

2.  Where  a  pauper  plaintiff  gave 
notice  of  trial,  and,  on  the  second  day 
of  the  assizes,  withdrew  his  record, 
on  the  ground  of  its  requiring  amend- 
ment, the  Court  dispaupered  him. 
Facer  v.  French.  554> 
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PAYMENT. 
See  Plba,  14. 

PAYMENT  (INTO  COURT). 

Id  an  action  for  an  attorney's  bill, 
the  defendant  may,  after  a  payment 
into  Court,  shew  that  the  work  was  to 
be  done  for  coats  out  of  pocket,  and 
pot  for  an  attorney's  accustomed  fees 
and  charges.    Jone*  v.  JUade^     2U 

PAYMENT  (PLEA  OF). 
See  Plea,  S^  15. 

PENALTY. 
See  Appearance,  1. 

PEREMPTORY  UNDERTAK- 
ING. 

Where  a  plaintiff  has  made  several 
defaults  in  fulfilling  his  undertaking 
to  proceed  to  trial,  the  Court  will 
make  him  pay  the  costs  of  the  last 
application  to  enlarge  his  peremptory 
undertaking.  De  Rutzen  v.  John^  400 

PLEA. 

See  Dbclaratiow,  5 — New  Assign- 
ment —  Particulars,  6  —  Pay- 
ment INTO  CovRT — Sheriff,  2, 

1 .  A  plea  of  never  did  promise  is 
a  nullity  in  an  action  of  debt.  King 
▼.  Myers,  686 

2.  In  debt,  payment  cannot  be 
given  in  evidence  in  mitigation  of 
damages,  but  must  be  pleaded.  Bel^ 
bin  V.  BoU,  604 

3.  In  debif  where  there  is  no  plea 
of  payment,  the  admission  in  the  par* 
ticulars  of  a  sum  paid  cannot  be  used 
in  answer  to  the  plaintifTs  action. 
Ernest  v.  Brown,  637 

4.  To  a  declaration  in  debt,  the 
defendant  pleaded,  first,  as  to  part,  a 
set-off;  secondly,  as  to  further  part, 
goods  returned;  thirdly,  as  to  the 
residue,  payment  into  Court.    Upon 


these  pleaS)  he  proved  suflSoient  to 
cover  the  plamtiflfa  demand  stated  in 
his  particulars,  but  less  bj  fL  than 
he  alleged  in  his  plea  of  set-off:— 
Held,  that  the  plaintiff  was  entitled 
to  a  verdict  for  the  21,  Oreen  v. 
Marsh,  669 

5.  In  debt  on  bond,  a  defendant 
cannot  plead  as  to  part  the  receipt  of 
certain  bills  of  exchange,  and,  as  to 
the  residue,  payment  of  certain  mo- 
nies in  satisfaction.  Worthkngton  v. 
Wigley,  504 

6.  In  an  action  by  indorsee  against 
indorser  of  a  bill  of  exchange,  a  plea 
that  defendant  did  not  draw  the  bill 
is  not  a  nnllity,  so  as  to  entitle  plain- 
tiff to  sign  judgment.  AUem  v.  WaU 
ker,  460 

7.  To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded,  that  after  the  bill 
became  due  he  tendered  plaintiff  the 
amount  of  the  bill,  with  interest  :-^ 
Held  bad  upon  demurrer.  PifoU  v. 
Crompton,  468 

8.  Semble,  if  the  acceptor  of  a  bill 
goes  to  the  holder's  reaidenee  when 
the  bill  becomes  due,  and  cannot  find 
him,  but  afterwards  tenders  him  the 
money,  such  a  plea  of  tender  would 
be  good.  PerLord/^6ta^er,  C.B.  lb. 

0.  To  an  action  for  work  done  as 
an  attorney  and  solicitor,  defendant 
pleaded  that  he  had  derived  no  bene- 
fit from  the  work,  and  also  that  plain- 
tiff advised  defendant  to  strike  a 
docket  against  one  J.  H.,  and  pro- 
mised to  indemnify  him  from  the  ex- 
penses occasioned  thereby : — Held 
bad,  as  amounting  to  the  general 
issue.    Hill  V.  Allen,  471 

10.  In  an  action  against  a  carrier 
for  the  loss  of  a  parcel  of  more  than 
10/.  value,  if  the  defendant  wishes  to 
avail  himself  of  the  want  of  notice 
of  value,  under  the  1 1  Geo.  4  &  I 
Will.  4,  c.  68,  he  must  plead  it  spe^ 
cially.     Syms  v.  Chaplin,  429 

11.  In  an  action  lor  libel,  it  la  not 


PLEA. 


PLEA. 


BIS 


necenmry  to  plead  specially  that  the 
alleged  libel  was  a  privileged  com* 
munication  between  attorney  and 
dient;  but  that  defence  is  available 
under  the  plea  of  not  gwUy.  Lillie 
▼.  Prke,  432 

12.  In  assumpsit  for  money  paid 
to  the  use  of  the  defendants,  they 
pleaded  specially  circumstances  shew- 
mg  that  the  policy  of  insurance  in 
respect  of  which  the  payments  were 
made  had  been  so  framed  as  to  be 
utterly  unavailing.  Upon  special 
demuri^r,  on  the  ground,  amongst 
others,  that  the  ]4ea  was  argumenta- 
tive and  amounted  to  the  general 
issue — ^The  Court  inclined  to  think 
the  plea  good,  but  allowed  the  plain- 
tiff to  withdraw  his  demurrer  and  re- 
ply de  novo,  without  costs.  Cole  v. 
LeSw/tf^  41 

Idi  An  informal  conclusion  of  a 
plea  is  no  ground  for  arresting  the 
ludgment,  or  for  a  repleader,  if  there 
has  been  an  issue  to  try ;  the  objec- 
tion can  only  be  taken  advantage  of 
on  special  demurrer.  Smitk  v.  Smith, 

84 

14.  Queere,  if  payment,  q/i(er  action 
brought,  can  be  given  in  evidence  in 
mitigation  of  damages,  under  non 
assumpsit.    Richardson  v.  RoberUon^ 

82 

15.  Payment  should  be  pleaded  in 
confession  and  avoidance,  and  must 
conclude  with  a  verification.  Good" 
child  V.  Fledge^  89 

16.  In  assumpsit  for  work  and  la- 
bour, a  defence  that  the  work  was  to 
be  done  without  reward,  may  be  given 
in  evidence  under  the  general  issue. 
Jones  V.  Nanny ^  90 

17.  Semble, — In  all  cases  in  as- 
sumpsit, or  debt  on  simple  contract, 
where  the  defence  shews  a  liability 
different  from  the  implied  promise  or 
liability  alleged  in  the  declaration,  the 
general  issue  is  the  proper  plea.     lb. 

18.  The  Court  will  not  set  aside  a 
plea  because  it  commences  with  a 
formal  defence.  Bacon  v.Ashton,  94. 


1 9.  Since  the  new  rules,  a  set*off 
must  be  specially  pleaded.  Graham 
V.  Partridge,  108 

20.  In  an  action  against  the  sheriff 
for  a  false  return,  the  declaration  al- 
leged that  the  sheriff' eeized  and  took 
in  execution  and  levied  certain  goods. 
Plea  that  he  did  not  seize  and  take  in 
execution  and  levy : — Held,  on  ape* 
cial  demurrer,  that  the  traverse  should 
have  been  in  the  disjunctive.  Stubbs 
Y,Lainson,  162 

21.  In  debt  for  goods  sold  defend- 
ant pleaded,  as  to  parcel,  that  the  sum 
was  the  residue  of  a  larger  sum  agreed 
to  be  paid  for  a  boat  warranted  by 
the  plaintiff:  that  the  boat  was  un- 
sound, and  only  worth  a  certain  sum, 
which  had  been  paid  to  plaintiff  at  the 
time  of  the  sale: — Held,  that  the 
plea  amounted  to  the  general  iasue. 
Dicken  v.  Neale,  176 

22.  It  is  competent  for  a  defend* 
ant^  under  the  plea  of  nunquam  inde- 
bitatus, to  prove  a  contract,  by  which 
he  is  liable  only  to  a  portion  of  the 
plaintiff's  demand.    Jones  v.  Reade, 

216 

23.  The  declaration  consisted  of  a 
count  against  defendant,  as  acceptor 
of  a  bill  of  exchange,  and  another 
count  on  an  account  stated  :  defend- 
ant pleaded,  that  he  did  not  accept  the 
bill  in  the  declaration  mentioned .— - 
Held,  that  as  the  plea  was  not,  m 
terms,  confined  to  the  first  count,  it 
must  be  taken  to  be  pleaded  to  the 
whole  declaration,  and,  therefore,  bad 
on  special  demurrer.  The  9th  rule 
of  H.  T.  4  Will.  4,  means,  that  pleas, 
without  the  formal  parts,  must  be 
taken  to  be  pleaded  in  bar,  in  contra- 
distinction of  further  maintenance. 
Putney  v.  Swan,  296 

24.  To  an  action  for  negligence  in 
driving  an  omnibus,  defendant  pleaded 
that  plaintiff's  carriage  was  under  the 
government  of  one  of  his  sons,  and 
that  if  the  said  son  had  driven  in  a 
moderate  and  skilful  manner,  the  coU 
lision  would  not  have  happened ;  but 
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PLEA. 


that  he  drove  so  unskilfully,  and  with 
sifch  velocity,  that  the  carriage  of  the 
plaintiff  struck  against  the  stage* 
coach  of  the  defendant ;  concluding 
with  a  special  traverse  that  the  colli- 
sion was  caused  by  the  carelessness  of 
defendant's  servant: — Htld  bad,  as 
amounting  to  the  general  issue. 
Oough  V.  Bryan^  765 

25.  In  an  action  by  an  executor  on 
a  promissory  note,  the  declaration  al- 
leged a  promise  to  the  plaintiff  after 
the  death  of  his  testator: — Held^  that 
non  assumpsit  was  a  good  plea.  GiL 
htrt  V.  Plait,  748 

26.  Assumpsit  by  indorsee  against 
maker  of  a  promissory  note.  Plea, 
that  the  note  was  made  for  a  gaming 
debt,  and  indorsed  to  the  plaintiff 
with  notice  thereof,  and  without  con- 
sideration. Replication,  that  plaintiff 
had  no  notice  of  the  illegality  of  the 
consideration,  and  that  he  gave  value : 
— Held,  that,  upon  those  pleadings, 
It  was  incumbent  on  the  defendant  to 
give  some  evidence  of  the  illegal  con- 
coction of  the  note,  before  the  plain- 
tiff could  be  called  upon  to  prove  he 
gave  value.   Edmunds  v.  Groves,  775 

27.  If  a  defendant,  who  is  an  at- 
torney, really  appears  in  person,  but, 
in  point  of  form,  as  attorney,  a  plea  in 
the  name  of  another  attorney  cannot 
be  treated  as  a  nullity,  on  the  ground 
of  no  order  for  change  of  attorney 
having  been  served.  Kerrison  v. 
JVallingboraughf  564 

28.  A  plea  of  plene  administravit 
does  not  require  counsel's  signature. 
Readv.  Speer,  390 

PLEA  (DEMAND  OF). 

See   JuDGKfiNt    FOR    Wakt    of    a 

Plea,  1. 

PLEA  (FRIVOLOUS). 

See  SUFBRSBDEAS,  2. 

Where,  to  an  action  on  a  bill  of  ex- 
change, tlie  defendant  pleaded  that  he 


PLEAS  (SEVERAL). 

was  not  an  attorney  of  the  court  in 
which  the  action  was  brought;  the 
Court  refused  to  set  the  plea  aside, 
though  it  was  sworn  the  defendant  had 
admitted  it  was  pleaded  for  delay. 
Lewis  V.  Ketf  327 

PLEAD  (NOTICE  TO). 

In  actions  in  which  imparlance  is 
abolished,  the  defendant  is  still  enti- 
tled to  notice  to  plead  before  judg- 
ment can  be  signed  for  want  of  a  plea. 
Fenton  v.  Ansttce,  113 

PLEAD  (RULE  TO). 
See  Declaration  (Notice  of). 

An  appearance  was  entered  for  the 
defendant,  and,  after  notice  of  decla** 
ration  and  demand  of  plea,  he  took 
out  a  summons  for  time  to  plead, 
which  was  not  retulnable  until  after 
the  time  for  pleading  expired.  The 
plaintiff  signed  judgment :  —  Held^ 
that  a  rule  to  plead  was  necessary, 
though  an  appearance  had  been  en* 
tered  for  the  defendant,  but  that  the 
objection  was  waived  by  the  summons 
for  time.     Bolton  v.  Manning,     769 

PLEAD  (TIME  TO). 

Defendant,  by  a  Judge's  order,  ob- 
tained *'  four  days*  time  to  plead," 
omitting  the  word  "  further :" — Held, 
that  the  time  given  by  the  Judge's 
order  was  to  be  computed  from  the 
date  of  the  order,  and  not  from  the 
expiration  of  the  original  time  to 
plead.     Lane  v.  Parsons,  359 

PLEAS  (SEVERAL). 

1.  Where,  to  an  action  on  a  check, 
the  defendant  pleaded  but  one  plea, 
which  admitted  the  making  the  check, 
the  Court  refused  to  permit  him  also 
to  plead  that  the  check  required  a 
stamp.     Jenkins  v.  Creech^  ftOS 

2.  Where  a  plaintiff  has  consented 
to  a  rule  to  plead  several  matters,  the 


PLEAS  (SEVERAL). 

Court  will  not  entertain  an  application 
to  set  aside  any  of  these  pleas.  Howen 
▼•  Carr^  305 

3.  In  case  for  injury  to  the  plain- 
tiff's reversionary  interest,  the  de- 
fendants were  desirous  of  pleading 
the  general  issue,  and  also  pleas  de- 
nying the  plaintiff  to  be  possessed  of 
the  reversion,  and  that  the  person 
stated  to  be  the  tenant  in  the  declara- 
tion was  not  tenant.  The  defendants 
were  a  company  incorporated  by  act 
of  Parliament,  which  enabled  them  to 
plead  the  general  issue,  and  give  in 
evidence  that  the  act  complained  of 
was  done  in  pursuance  of  the  autho- 
rity of  that  act.  The  Court  refused 
to  allow  the  other  pleas,  together  with 
the  general  issue.  Fisher  v.  The 
Thames  Junction  Railway  Company, 

PLEADING. 

See  VsNUB,  8. 

The  plaintiff  being  in  the  custody  of 
the  Marshal  of  the  King^s  Bench,  was 
charged  in  execution  on  an  attach- 
ment which  the  defendant  had  caused 
to  be  issued  out  of  the  Exchequer: 
-^Heldf  by  Parke,  Bolland,  Alder^ 
eon,  Bs.,  (Lord  Abinger,  C.  B.,  dis- 
aentiente),  that  there  was  primi  fa- 
cie an  act  of  trespass,  for  which  an 
action  was  maintainable,  and  that  if 
the  defendant  were  justified  under 
the  writ,  he  should  plead  that  matter 
specially.    Briant  v.  Clutton,         66 

PLEADING  (ISSUABLY). 
See  Demurrer,  7. 

PLEADING  (TIME  FOR). 
See  Stat  of  Proceedings,  1  • 

1.  An  attorney  resident  in  London 
has  only  four  days'  time  for  pleading 
in  a  country  cause,  notwithstanding 
the  Uniformitv  of  Process  Act,  (2 
Will.  4|  c.  39),     Lewder  v«  Lander, 

684 


PRISONER. 


815 


2.  Semhlet  that  the  Uniformity  of 
Process  Act  does  not  affect  the  time 
within  which  attornies  shall  be  bound 
to  plead.   Brenton  v.  Lawrence,    506 

POOR  RATES. 
See  CroWm  Land. 

POSTEA. 
See  Costs,  4,18. 

In  an  action  against  a  carrier  for 
negligence,  the  declaration  stated  the 
contract  to  be,  to  carry  goods  from 
Birmingham  to  Bristol,  and  to  deliver 
them  to  the  plaintiff  at  Bristol.  The 
defendant  pleaded  the  general  issue, 
and  that,  though  the  goods  were  de- 
livered to  the  defendant  to  be  carried 
from  Birmingham  to  Bristol,  yet  they 
were  not  delivered  to  the  defendant 
to  be  delivered  to  the  plaintiff  at  Bris- 
tol. The  jury  found  for  the  plaintiff 
on  the  general  issue,  with  damages, 
and  for  the  defendant  on  the  other 
plea.  Semble,  on  this  finding  the  de- 
fendant is  entitled  to  the  postea. 
Smith  V.  Brown,  736 

PRINCIPAL  AND  AGENT. 

See  Affidavit  (of  Debt),  3 — Dis- 
tringas, 3,  4— Tender. 

Where  the  debt  has  been  paid  to 
the  plaintiff's  clerk  after  writ  issued, 
but  before  service  thereof,  and  the 
attorney  is  aveare  of  the  payment,  he 
has  no  right  to  proceed  further  with 
the  action,  although  he  will  be  entitled 
to  the  costs  of  his  writ.  WylUe  v. 
Phillips,  644 

PRISONER. 

See  Affidavit  (of  Debt),  5 — Bail, 
12, 18, 20 — Judgment,  1 — Parti- 
culars, 4,  Sheriff,  11 — Superse- 
deas, 1>  3,  4. 

1 .  If  a  defendant,  desirous  of  being 
removed  by  a  habeas  corpus  from  the 
Fleet  to   the  King's  Bench  Prison, 
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PUIS  DARREIN  CONTINUANCE. 


payt  a  fee  properly  due  from  the 
plaintiff  to  the  Warden,  on  commit- 
ment to  the  custody  of  the  latter,  he 
cannot  afterwards  compel  the  plaintiff 
to  reimburse  him.     Burt  r.Bryant^ 

,  726 

2.  I  Reg.  Gen,  H.  T.  2  Will.  <, 
s.  72,  as  to  the  presence  of  attornies 
at  the  execution  of  cognovits  by  pri- 
soners, does  not  apply  to  defendants 
in  custody  on  Jinal  process,  and  the 
fkct  of  a  summons  having  issued  on 
the  judgment  is  immaterial.  France 
V.  Clarkson,  699 

3.  It  is  a  sufficient  compliance  with 
1  Reg.  Gen.  H.  T.  2  Will.  4,  a.  72,  if 
the  attorney  attending  for  the  defend- 
ant declares  verbally  that  he  sub- 
scribes as  the  defendant's  attorney. 
Wallace  v.  BrockUy^  695 

4*  If  a  defendant,  without  fraud, 
represents  a  person  not  an  attorney  to 
be  one  acting  on  his  behalf,  he  is  still 
entitled  to  the  benefit  of  the  rule.  76. 

PRIVILEGE. 

An  officer  of  the  Exchequer  being 
sued  in  Chancery  as  executor  with 
others,  served  the  plaintiff  with  a 
writ  of  privilege ;  and  on  application 
to  set  aside  the  writ,  the  Court  refused, 
on  the  ground  that  the  writ  did  not 
operate  as  an  injunction,  or  supersede 
the  necessity  of  pleading  the  privilege. 
In  re  Robert  Thompson^  745 

PROCEDENDO. 
S^e  Inferiob  JuaxsnicTiON. 

PROCESS  (ABUSE  OF). 
See  Arrest,  1 ,  2. 

PROCESS  (EXECUTION  OF). 

See  ExBcuTioM,  1 — Municipal  Cor- 
poration Act. 

PROCESS  (SERVICE  OF), 
See  SuiTMONS  (Writ  of),  6. 
The  Court  will  dispense  witli  strict 


personal  senrioe,  where  it  appears  tha 
process  has  come  lo  the  possession  of 
the  defendant.     Willianu  v.  Piggotl^ 

^  320 

PROHIBITION. 

1.  A  prohibition  does  not  liea/%«f 
sentence,  unless  it  appears  by  the  seoi- 
ence  that  the  Ecclesiastical  Court  has 
pronounced  on  natters  conusable  at 
common  law,  although  there  are  seve* 
ral  articles  contained  in  the  libel,  some 
of  which  are  so  conusable.  Hart  ▼• 
Marsh,  424 

2.  The  Court  will  not  grant  a  pro- 
hibition to  an  Ecclesiastical  Court  after 
sentence  pronounced,  where  it  does 

'not  appear,  either  by  direct  evidence 
or  presumption  of  law,  that  any  steps 
are  taken  or  contemplated  to  enforce 
it,  although  a  significavit  issuing  upon 
it  may  have  been  quashed.  Bodenkam 
V.  RickettSf  120 

3.  If  a  Consistory  Court  proceeds 
to  hear  exceptions  to  an  inventory,  ex- 
hibited by  an  executor,  a  prohibition 
liea.     Grffiiki  v.  jintkomy,  fUtS 

PROMISSORY  NOTE. 

See  Affidavit  (of  Debt),  4 — Breach 
— Declaration,  4 — Misskomsr— > 
Plea,  25,  26 — Variance,  5. 

PUIS   DARREIN    CONTINU- 
ANCE. 

See  ExscuTOR,  2. 

When  a  rule  nisi  has  been  obtained 
for  leave  to  plead  coverture  puis  dar- 
rein continuance,  the  ground  of  the 
plea  having  arisen  more  than  eight 
days  before  the  time  of  pleading,  the 
Court  will  not,  without  consent,  intro- 
duce into  the  rule  the  terra  that  the 
affidavit  of  verification  required  by  £ 
Reg.  Gen.  H.  T.  4  Will.  4,  shall  be 
dispensed  with.      PaweU  ▼•  Dvmean^ 

550 


QUARTER  SESSIONS. 


REPLICATION.         Sir 


QUARTER  SESSIONS. 

See  CsRTioRAKi,  7. 

QUO  MINUS. 

The  statement  of  quo  ihIqus  Id  a 
declaration  is  merely  surplusage,  and 
not  a  ground  of  special  demurrer; 
the  proper  course  is  to  apply  to  a 
judge  at  chambers  to  strike  it  out 
Alderson  ▼.  Johnson^  294 

RECORD. 

See  Writ. 

RECORD  (RE-SEALING). 

Where  notice  of  trial  is  counter- 
manded, it  is  not  necessary  to  re-seal 
the  record,  unless  the  return  day  has 
passed.     Chandler  r.  Beswald^    dll 

RELATION. 

See  SUPBRSEDBAS,  3. 

RELEASES. 

See  Arbitratiok,  2« 

RENDER. 
See  Attacbxekt,  5 — Stat  of  Pro« 

CBBDIWOS,  ?. 

1.  After  notice  of  render,  it  is  ir- 
regular to  serve  a  writ  on  the  bail, 
although  it  may  have  been  sued  out 
previous  to  the  notice  of  render  given 
to  the  plaintiff.     Levfis  v.  Orimstaney 

711 

2.  Where  a  cause  has  been  re- 
moved fVoro  the  Palace  Court,  the 
defendant's  bail  cannot  lender  him  to 
the  county  gaol,  pursuant  to  the  1 1 
Geo.  4  &  1  Wai.  4,  c.  70,  s.  21,  the 
Palace  Court  not  being  a  euperior 
court  of  record,  within  the  meaning 
of  that  act;  and  the  plaintiff  does 
not  waive  the  objection  by  declaring 
against  the  defendant  as  in  the  cus- 
tody of  the  Marshal  of  the  King's 
Bench.     Seakh  v.  Brawny  412 


REPLEADER. 

See  Costs,  26 — Plea,  13. 

1.  A  judgment  non  obstante  vere- 
dicto proceeds  on  the  confession  in 
the  plea,  and  the  insufficiency  of  the 
avoidance;  therefore,  where  a  plea 
raises  an  immaterial  issue,  but  con- 
tains no  confession  of  the  cause  of  ac- 
tion, the  proper  course  is  to  award  a 
repleader,  and  not  to  give  judgment 
non  obstante  veredicto.  Pkanmer  ▼• 
Lee^  755 

2.  A  repleader  cannot  be  granted 
as  to  part  of  a  cause  of  action.      76. 

REPLEVIN. 
See  Abatbmekt  (of  Writ). 

REPLICATION. 

To  a  declaration  for  goods  sold  and 
delivered,  the  defendant  pleaded,  firsts 
except  as  to  651.  Is.  Qd.^  non  assump- 
sit; as  to  27^.  ISs.  2(2.,  pert  of  the 
last-mentioned  sum,  payment  before 
action  brought;  as  to  18/.,  further 
parcel  of  the  said  sum,  payment  into 
Court  of  that  amount ;  as  to  the  re- 
sidue, a  set-off.  The  plaintiff  replied^ 
accepting  the  1 8/.  in  satisfaction,  &c«, 
taking  no  notice  of  the  other  pleas. 
The  Court  gave  leave  to  the  defend- 
ant to  sign  a  judgment  of  non  pros., 
unless  the  plaintiff  amended  his  re* 
plication  on  payment  of  costs,  or  con- 
sented to  taxation  of  costs  as  upon  a 
nol.  pros,  in  respect  of  the  unanswer- 
ed pleas.    Topham  v.  Kidmore^    676 

REQUEST. 
See  Affidavit  (of  Dbbt),  9. 

RE-SEALING  RECORD. 
See  Record  (rb-sealiho). 

REVOCATION  (OF  AUTHORI- 
TY.) 

See  Arbitratiok,  12,  IS. 


818      RIGHT  OF  WAY. 


RULE  (SERVICE  OF). 


RIGHT  (OF  WAY.) 

In  trespass,  the  defendant  justiBed 
the  trespasses  complained  of  under  a 
right  of  way  over  the  closes  in  which 
&c.,  claiming  the  way  as  having  been 
used  for  forty  years  by  the  occupiers 
of  his  farm  as  of  right  and  without 
interruption.  The  plaintiff  replied, 
traversing  that  the  occupiers  of  the 
defendant's  farm  had  for  and  during 
the  full  term  of  forty  years  and  up- 
wards, as  of  right,  had  and  used  the 
way  without  interruption :  —  Held^ 
that,  under  this  replication,  the  plain- 
tiff was  at  liberty  to  shew  the  charac- 
ter and  description  of  the  user  of  the 
way  during  any  part  of  the  time ;  as, 
that  it  was  used  by  stealth ;  or  in  the 
absence  of  the  occupier  of  the  close 
and  without  his  knowledge,  or  that 
it  was  merely  a  precarious  enjoyment 
by  leave  and  licence,  or  any  other 
circumstances  which  negative  that  it 
was  an  user  or  enjoyment  under  a 
claim  of  right :  the  words  of  the  fifth 
section  of  the  2  &  3  Will.  4,  c.  71, 
"  not  inconsistent  with  the  simple 
fact  of  enjoyment,"  being  referable  to 
the  fact  of  enjoyment  as  before  stated 
in  the  act,  viz.  an  enjoyment  claimed 
and  exercised  **  as  of  right."  Beat- 
ley  V.  Clarke,  50 

RIGHT  (PETITION  OF). 

1.  A  petition  of  right  was  address- 
ed to  the  King  "  in  his  Court  of  Ex'* 
chequer ;"  the  King  indorsed  it  **  soit 
droit  fait  :*' — Held,  that  the  Exchequer 
had  no  jurisdiction  to  adjudicate  upon 
it.     Ex  'parte  Pering,  750 

2.  Where  a  petition  of  right  is  in- 
dorsed generally,  it  goes  to  the  Court 
of  Chancery ;  and  in  order  to  give 
the  other  courts  jurisdiction,  there 
must  be  a  special  indorsement,  com- 
manding right  to  be  done  in  the  par- 
ticular Court.  Ih, 

ROLL  (SATISFACTION  ON). 
The  Court  will  not  order  the  pro- 


thonotary  to  enter  satisfaction  on  the 
roll  in  a  case  where  four  only  of  five 
plaintiffs  have  given  their  consent,  al- 
though the  fifth  plain  tiff  is  resident  id 
America  and  cannot  be  found,  and  hia 
attorney  consents.    Davis  v.  Jones, 

50S 

RULE  (ENLARGEMENT  OF). 
See  Stat  of  Procebdinos,  8. 

RULE  (FORM  OF). 
See  Arbitration,  6. 

RULE  (SERVICE  OF). 

See  Arbitration,  7 — Attachhbnt, 

1,  S,  7. 

1.  The  Court  will,  under  special 
circumstances^  allow  a  rule,  calling  on 
an  attorney  to  pay  costs,  to  be  served 
on  his  agent.    SurreU  v.  Seaton,  661 

2,  It  is  a.  sufficient  service  of  a  rule 
to  compute,  if  it  is  left  at  the  cham- 
bers of  the  defendant,  and  a  person 
resident  there  states  his  having  trans- 
mitted it  to  him.    Carew  v.  WinsUm, 

543 
S»  A  rule  to  compute  cannot  be 
made  absolute  on  an  affidavit  that 
the  rule  nisi  has  been  lefl  at  the  lodg- 
ings of  the  defendant,  where  he  was 
served  with  the  writ,  if  it  appears  that 
the  defendant  had  left  before  the  rule 
nisi  was  obtained :  it  must  be  shewn 
that  endeavours  have  been  made  to 
find  the  defendant,  without  success ; 
then  the  Court  will  grant  a  rule  nisi 
that  service  of  the  rule,  by  leaving  it 
at  the  defendltnt's  last  place  of  abode, 
and  sticking  up  a  copy  in  the  office, 
may  be  deemed  good  service.  Black 
v.  Cloup,  270 

4.  Service  of  a  rule  to  compute  at 
the  residence  of  the  defendant,  where 
the  process  was  served  on  a  female 
servant  of  the  defendant,  is  sufficient. 
Thomas  v.  Lord  Ranelagh,  ft5H 

5,  Service  of  a  rule  to  compute 
*'on  a  workman  on  the  defendant's 
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premiBes,"  is  insufficient.    Hitchcock 
▼.  Smitht  248 

6.  Service  of  a  rule  to  compute 
*'on  the  landlady  of  the  house  at 
which  the  defendant  lodges,^  is  in- 
sufficient.     Salisbury  v.  Sweetheart^ 

248 
.  7.  Service  of  a  rule  nisi  to  com- 
pute, by  leaving  it  at  defendant's 
apartments,  in  which  no  person  then 
was,  though  the  defendant  then  re- 
sided there,  is  not  sufficient,  Chaf* 
fen  V.  Glover^  81 

RULES  (OF  PRISON). 
See  Small  Debtor,  8,  8. 

SATISFACTION  (ON  RECORD). 

The  Court  refused  to  order  satis- 
faction to  be  entered  upon  the  record 
in  an  action  for  breach  of  promise  of 
marriage,  without  a  warrant  of  attor- 
ney from  the  plaintiff,  notwithstand- 
ing a  judge's  order  had  been  obtained 
for  the  purpose.   Woodr.  Hurd,  188 

SCIRE  FACIAS. 

1 .  Proceedings  in  sci.  fa.  on  a  judg- 
ment are  within  1  Reg.  Gen.  H.  T.  4 
Will.  4  (Pleading  Rules),  and  conse- 
quently must  be  intitled  of  a  day 
certain,  instead  of  a  term.  Collins  v. 
Beaumont^  700 

2.  The  Court  will  permit  judgment 
to  be  signed  on  a  sci.  fa.  after  eight 
days  from  the  return,  where  the  de- 
fendant resides  abroad,  he  having  had 
reasonable,  notice  of  the  proceeding. 
Weather  head  V,  Landles,  189 

8.  A  writ  of  sci.  fa.  cannot  be  tested 
in  vacation,  notwithstanding  the  pro- 
visions of  sect.  12  of  the  Uniformity 
of  Process  Act.     Seaton  v.  Heap, 

247 

SCIRE  FIERI. 
See  EzscuTOB,  1 — Sabhiff,  8. 


SET-OFF. 

See  Plea,  19. 

It  is  no  objection  to  the  use  of  par- 
ticulars of  set-off  that  they  are  headed 
in  a  different  Court  from  that  in  which 
the  action  is  brought,  if  they  have  not 
been  delivered  pursuant  to  a  Judge's 
order.     Lewis  v.  Hilton^  267 

SET-OFF  (OF  COSTS). 
See  Atto&ney  (Libn  of) — Costs,  6. 

SHERIFF. 

RULBS  UPON,  OTHER  THAN  OF  LoNDOK 

AND  Middlesex,  TO  return  Writs, 
212 — To  SET  ASIDE  Attachubnt 

AGAINST,  446. 

iSife  Attachment,  5 — Bail,  17 — Ca- 
pias, 2 — Interpleader,  1,  2,  4,  5, 
6,  7,  9 — Mandate — Municipal 
Corporation  Act — Plea,  20 — 
Stay  of  Proceedings,  3. 

1.  Where  the  sheriff,  after  levy, 
received  notice  that  tlie  defendant  had 
petitioned  for  hh  discharge  under  the 
Insolvent  Debtors'  Act,  and  being 
subsequently  ordered  to  return  the 
writ,  returned  that  he  had  levied  to  a 
certain  amount : — Held,  that  he  was 
concluded  by  this  return,  and  that  the 
defendant's  discharge  was  no  answer 
to  a  rule  calling  on  him  to  pay  over 
to  the  plaintiff  the  amount  levied,  he 
having  neglected  to  use  due  diligence 
in  inquiring  as  to  the  defendant's  dis- 
charge.   Field  v.  Smithy  735 

2.  A  declaration  on  the  28  Eliz* 
c.  4,  stated  that  the  sheriff  took  "  more 
and  other  consideration  than  is  by  the 
statute  limited  and  appointed  in  that 
behalf;  that  is  to  say,  divers  large 
sums  of  money,  in  the  whole  amount- 
ing to  the  sum  of  1/.  16«.  2</.,  more 
than  is  in  the  said  act  limited  and  ap- 
pointed in  tliat  behalf: — Held  bad  on 
special  demurrer.    Ashhy  v.  Harries^ 
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3.  Where  a  writ  of  ca.  sa.  has  been 
sued  out,  and  the  parties  subsequently 
compromise,  the  Court  will  not  com^ 
pel  the  sheriff  to  return  the  writ, 
although  he  has  been  ruled  to  do  so 
by  the  plaintiff's  attorney,  without 
whose  consent  the  compromise  has 
been  effected.    Hedges  v.  Jordan^     6 

4.  Where  a  sheriff  has  applied  to 
the  Court  under  the  Interpleader  Act, 
and  his  rule  is  discharged,  he  Is  enti* 
tied  to  a  reasonable  time  for  the  re- 
turn of  the  writ  aAer  the  disposal  of 
the  rule,  before  an  attachment  can 
issue  against  him.  Rex  v.  Sheriff  of 
Hertfordshire,  144 

Where  a  sheriff  does  not  sell  goods 
seized  by  him  under  a  test.  n.  fa. 
before  he  leaves  office,  and  the  new 
sheriff  distrains  him  that  he  sell  the 
goods  seized,  on  a  motion  afterwards 
to  increase  issues,  the  Court  will  allow 
him  to  be  distrained  for  the  amount 
of  the  debt  directed  to  be  levied,  and 
a  further  sum  to  cover  the  plaintiff's 
costs  consequent  on  the  delay,  as  well 
as  those  of  the  application.  The  rale 
for  this  purpose  is  absolute  in  the  first 
instance.   Nowell  v.  Underwood^  239 

6.  A  plaintiff  has  not  lost  a  trial  In 
a  town  cause,  if  he  could  have  pro- 
ceeded to  trial  at  any  time  in  the  term 
next  after  the  return  of  the  writ ;  and, 
therefore,  where  a  plaintiff  might  have 
proceeded  to  trial  at  the  third  sitting, 
chough  he  could  not  at  the  first,  lie  is 
not  entitled  to  have  the  attachment 
stand  as  a  security.  Rex  v.  Sheriff  of 
Shropshire  f  fio6 

7.  A  sheriff  is  bound  to  arrest  a 
party  within  a  reasonable  time  after 
the  delivery  of  the  writ  to  him ;  and 
if  he  neglect  so  to  do,  he  is  liable  for 
any  damage  which  may  result  from 
his  negligence :  and,  in  order  to  main- 
tain the  action,  it  is  not  necessary  to 
aver  in  the  declaration  that  the  writ 
has  been  returned.     Brof9U  v.  Jarvis, 

281 

8.  In  an  action  against  executors, 


the  plaintiff  having  obtained  a  verdict^ 
sued  out  a  fi.  fa.  against  the  goods  of 
the  tesutori  to  which  the  sheriff  re- 
turned nulla  bona.  A  scire  fieri  in- 
quiry then  issued,  to  which  the  she* 
riff  also  returned  nulla  bona*  Thia 
return  was  set  aside,  on  the  ground 
that  there  was  evidence  of  a  devastavit, 
and  a  new  scire  fieri  inquiry  issued. 
The  defendants  then  paid  to  the  she* 
riff  the  debt  and  costs  in  the  original 
action,  and  he  returned  that  he  had 
levied  them  out  of  the  goods  of 
the  testator: — Held,  that  the  sheriff 
should  be  made  a  party  to  a  rule,  to 
compel  payment  to  the  plaintiff  of  the 
costs  of  the  two  inquiries.  Pdlmer  v. 
Waller,  515 

9.  The  Court  refused  to  compel  a 
sheriff  to  refund  to  a  defendant  monies 
arising  from  an  execution  on  his  goods, 
on  the  ground  that  the  action  was  de* 
fended  by  an  attorney  without  autho- 
rity, until  it  appeared  whether  such 
attorney  was  insolvent  or  not*  Stan* 
hope  V.  Eavery,  857 

1 0.  When  the  defendant  has  put  in 
bail,  the  plaintiff  must  except  to  such 
bail  before  he  can  attach  the  sheriff 
for  not  bringing  in  the  body,  although 
the  defendant  has  given  notice  of 
justification.  Rex  v.  The  Sheriff  of 
London,  387 

1 1  •  Where  a  person  is  in  custody 
of  the  sheriff  on  a  criminal  charge,  It 
is  not  necessary  to  obtain  an  order  of 
the  Court  for  the  sheriff  to  detain  him 
in  a  civil  suit.     Grainger  v.  Moore, 

456 

SHERIFF  (DISTRAINING  ON). 
See  Shbbiff,  5. 

SHERIFF  (NOTES  OF). 
See  Writ  (of  Trial),  2. 

SHERIFF  (RETURN  OF). 

See  Shsriff,  1. 
A  return  to  a  writ  of  capias,  that 


SHERIFF  (RETURN  OF). 
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the  defendant  is  not  to  he  found,  is 
bad.    Rex  v.  Sheriff  of  Kent,      45  i 

SHEWING  CAUSE. 
See  Afvxoatit,  6. 

SHORT  NOTICE  (OF  TRIAL). 

See    CotJKTBRMAND     OF    NOTICB     07 

Trial. 
SIMILITER. 

See  JUBOMBKT  AS  IN  CASE  OF  A  NoN- 

SUIT|  15. 

SIGNIFICAVIT. 

See  Pbohibition,  IS. 

SLANDER. 

SLANDER  (OF  TITLE). 

1.  In  all  actions  of  slander  it  is  ne- 
cessary to  set  out  the  words  in  the  de- 
claration, whether  they  be  actionable 
in  themselves,  or  only  so  by  reason 
of  special  damage*  Outeoie  ▼.  Ma- 
therss  69 

2.  The  declaration  alleged  that  the 
plaintiff  being  about  to  sell  some 
tulips,  the  defendant  faUely  repre" 
eented  that  the  said  tulips  were  stolen 
properly^  and  also  that  the  said  tulips 
were  the  property  of  defendants  bro- 
ther, and  that  whoever  bought  the  said 
tulips  would  buy  stolen  property,  by 
reason  whereof  the  plaintiff  was  un- 
able to  sell  the  said  tulips: — Held, 
on  motion  in  arrest  of  judgment,  that 
the  words  should  have  been  set  out,  76. 

SMALL  DEBTOR. 

1.  The  notice  of  an  application, 
under  the  48  Geo.  S,  c.  \23,  ought 
to  be  served  on  the  plaintiff,  and.  not 
his  attorney;  but  if  it  is  not,  the  de* 
fendant  may,  on  the  notice  being  dis- 
posed off  tike  a  rule  nisi,  for  his 


charge,  to  be  served  on  the  plaintiff. 
Johnson  v.  Rutledge,  579 

2.  A  defendant  in  execution  in 
ejectment  for  Is,  damages,  and  costs 
exceeding  20/.,  is,  nevertheless,  enti- 
tled to  his  discharge  under  the  48 
Geo.  S,  c.  123,  s.  1 ,  after  having  been 
in  custody  for  twelve  months.     Doe 

d.  Daffev  v.  Sinclair,  G\5 
8.  A  defendant,  who  has  not  been 

confined  within  the  walls  of  the  prison, 
but  has  had  the  benefit  of  the  rules, 
is  not  entitled  to  his  discharge  under 
the  48  Geo.  3,  c.  128,  though  *'  in 
execution"  twelve  successive  calendar 
months.     Barnard  v.  Symonds,    520 

4.  The  48  Geo.  8,  c.  128,  applies 
to  the  case  of  a  prisoner  in  execution 
for  damages  not  exceding  20/.,  re* 
covered  against  him  in  an  action  Amt 
erim.  con.     GoadfeUow  v.  Rollings, 

198 

£•  A  prisoner  in  execution  more 
than  twelve  months,  for  a  sum  under 
20/.,  the  damages  in  ejectment,  is  en-* 
titled  to  be  discharged  under  the  48 
Geo.  8,  c.  123,  s.  1.  Doe  d.  ThrelU 
ford  V.  Ward,  290 

6.  A  prisoner  is  entitled  to  his  dis- 
charge under  the  48  Geo*  8,  e.  128, 
although  he  refuses  to  deliver  his 
schedule  pursuant  to  the  compulsory 
clauses  of  the  Lords'  Act,  after  the 
expiration  of  his  sixty  days  claimed 
by  him,  and  which  have  expired  be* 
fore  the  end  of  the  twelve  months' 
imprisonmenti  in  respect  of  which  he 
claims  his  discharge.  Dams  v.  Curtis^ 

844 

7.  The  notice  under  the  48  G^,  8, 

e.  128,  s.  1,  roust  be  served  on    the 

Elaintiff  himself  personally,  and  the 
ttter  does  not  waive  the  objection 
that  it  has  not  been  so  served,  by 
appearing  on  the  notice.  Biddulph  v. 
Gray,  406 

8.  A  prisoner  within  the  rules  is 
not  entitled  to  his  discharge  under  the 
48  Geo.  8,  c.  128.     Gilbert  v.  Pope, 
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SPEAKER'S  CERTIFICATE. 
Set  Costs,  10 — Suooestion,  1,  ft. 

SPECIAL  JURY. 
See  Jury* 

STAxMP. 

See  Lamplord  and  TenanTi  ft — 
Plbas  (several). 

STAY  OF  PROCEEDINGS. 

See  Costs  (Security  for),  3. — Sum- 
mons (of  Jui»ob),  1|  2. 

1.  A  summons  to  plead  several 
matters  returnable  in  vacation,  at  the 
hour  the  judgment  oflfice  opens,  on 
the  day  after  the  time  for  pleading  ex- 
pires, is  a  stay  of  proceedings,  al- 
though the  time  for  pleading  has  been 
enlarged.    Spencefey  v.  ShoulSf     562 

ft.  The  render  of  the  principal,  and 
notice  thereof  by  bail,  does  not  operate 
as  a  stay  of  proceedings,  under  R.  T« 
T.  3  Will.  4,  unless  the  costs  of  writ 
and  service  thereof  are  paid.  Horn 
▼.  Whilamb,  328 

3.  The  Court  will  not,  on  an  ap- 
plication to  set  aside  a  warrant  of  at- 
torney, and  the  judgment  and  execu« 
tion  thereon,  direct  a  stay  of  proceed- 
ings in  an  action  against  the  sheriff  for 
an  alleged  false  return  to  the  execution 
sought  to  be  set  aside.  Coisell  v. 
Lord  GlengaU.  269 

4.  The  enlargement  of  one  rule  is 
a  violation  of  a  subsequent  one  in  the 
same  matter,  which  is  drawn  up  with 
a  stay  of  proceedings.  Wyati  v. 
PrehbU,  268 

SUBPOENA. 

See  Attachment,  10 — Witness,  2. 

The  aflBdavit,  on  which  to  obtain  an 
attachment  for  not  obeying  a  subpoe- 
na, must  state  that  the  original  sub- 
pcena  was  shewn  at  the  time  of  serving 
the  copy.    Garden  v.  Creswell^    461 


SUGGESTION. 
See  Court  of  Requests,  1 ,  2,  3. 

The  Court  permitted  a  suggestion 
to  be  entered  to  deprive  the  plaintiff 
of  costs  after  final  judgment  aind  writ 
of  execution  issued,  where  it  appear- 
ed that  the  defendant  could  not  apply 
sooner,  and  a  Judge  at  chambers  had 
refused  to  stay  proceedings  after  ver- 
dict.   King  V.  Erie  595 

2.  The  Court  refused  to  enter  on 
the  roll  a  suggestion  of  the  grounds 
of  their  judgment,  on  a  motion,  under 
the  9  Geo.  4,  c.  23,  to  enter  up  judg- 
ment on  the  certificate  of  the  speaker 
of  the  house  of  commons,  for  costs 
incurred  by  the  plainti£&  in  the  pro- 
secution of  a  petition  against  the  re- 
turn of  members.  Ramon  v.  Dun^ 
das,  207 

SUMMARY  JURISDICTION. 

See    Attorney,    2,    6 — Attorney 
(Neoliosnce  of) — Execution,  1. 

SUMMONS  (OF  JUDGE). 
See  Stay  of  Proceedings,  1. 

1 .  A  summons  for  time  to  pleads 
returnable  at  ten  o'clock  in  the  morn- 
ing in  term  time,  at  chankbers,  ope- 
rates as  a  stay  of  the  plaintiff's  pro- 
ceedings, although  it  is  well  known 
that  a  judge  does  not  attend  at  cham- 
bers at  that  hour.     Byles  v.  Walter^ 

ftSt 

2.  Semhle,  that  a  summons  for 
further  time  to  plead,  returnable  at 
half  past  ten  in  the  morning  during 
term,  is  a  stay  of  proceedings.  Bebo 
V.  Wales,  458 

SUMMONS  (WRIT  OF). 

See  Distringas,  1 — Writ  (of  Trial), 

7. 

1^  When  a  writ  was  endorsed,  pur- 
suant to  2  Reg.  Gen.  H.  T.  2  Will.  4, 
with  a  certain  amount  of  debt  and 
coata,  and  that  amount,  together  with 


SUPERSEDEAS. 


TAXATION. 
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5s.  more,  was  paid  within  the  four 
days  prescribed  by  the  rule,  and  more 
than  one-sixth  of  the  costs,  including 
the  5^.,  was  disallowed  on  taxation : 
— Heldf  not  within  the  rule,  and 
therefore  the  defendant  was  not  en- 
titled to  the  costs  of  taxation  under 
it.     JVardv.  Gregg,  729 

2.  A  plaintiff  has  four  terms  from 
the  service  of  a  writ  of  summons, 
within  which  to  enter  an  appearance 
for  the  defendant,  if  the  latter  does 
not  appear.    TAddel  v.  Cranch,     662 

3.  A  copy  of  a  writ  of  summons 
was  indorsed,  *'  This  writ  was  issued 
by  W.  L.,  No.  32,  Great  James-street, 
Bedford-row,  agent  for  the  plaintiff  in 
person,  who  resides  at  Dartmouth :" 
— HeJd^  insufficient.    Lloyd  v.  Joneu, 

161 

4.  It  is  not  essential  to  the  validity 
of  an  alias  or  pluries  that  a  writ  of 
summons  or  capias  should  be  pre- 
viously returned,  except  where  the 
object  is  to  save  the  statute  of  limita- 
tions, or  where  the  capias  is  made  the 
foundation  of  proceedings  to  outlaw- 
ry.    Gregory  v.  Des  Anges,  1 93 

5.  A  mistake  in  the  year  in  the 
teste  of  the  copy  of  a  writ  of  summons, 
the  writ  itself  being  right,  is  a  mere 
irregularity,  which  is  waived  if  the 
defendant  does  not  come  to  the  Court 
before  the  time  for  entering  an  ap- 
pearance has  elapsed.  Edwards  v. 
Collins,  227 

6.  Where  a  writ  of  summons  issued 
against  Thomas  Gray,  and  was  served 
on  fVilliam  Gray,  the  Court  refused 
to  set  aside  the  proceedings.  Griffin 
v.  Gray,  331 

SUNDAY. 

See  Attorney  (Admission  op),  2. 

SUPERSEDEAS. 

See  Error,  4. 

1.  The  marshal  or  warden  is  not 
bound,  under  1  Reg.  Gen.  H.  T.  2 

VOL.  v. 


Will.  4,  s.  88,  to  discharge  a  prisoner 
who  is  supersedable,  without  an  or- 
der of  the  Court  or  a  Judge.  Robin- 
son V.  Creswellf  601 

2.  Where  a  defendant  has  been  su- 
perseded through  the  neglect  of  the 
plaintiff,  the  Court  will  not  allow  him 
the  costs  of  an  action  on  the  judgment, 
although  the  defendant  has  caused 
expense  and  delay  by  pleading  a  false 
plea.     Hall  v.  Pierce^  603 

3.  As  against  prisoners,  3  Reg. 
Gen.  H.  T.  4  Will.  4,  abolishes  the 
doctrine  of  relation,  so  as  to  prevent 
them  from  reckoning  the  term  pre- 
vious to  a  vacation,  in  which  final 
judgment  is  signed,  as  one  of  those 
within  which  a  plaintiff  must  charge 
in  execution,  so  as  to  prevent  the  de- 
fendant from  becoming  supersedable. 
Colbron  v.  Hall,  534 

4.  If  a  prisoner  is  supersedable  in 
consequence  of  the  plain  tiff  not  charg- 
ing him  in  execution  in  due  time,  pur- 
suant to  1  Reg.  Gen.  H.  T.  2  Will.  4, 
s.  85,  the  lapse  of  time  is  no  answer 
to  an  application  for  his  discharge. 
Colbron  v.  Hall,  534 

SURPLUSAGE. 

See  Ejectment,  8 — Quo  Minos. 

TAXATION. 

See  Attorney,  4— Attorney  (Bill 
op),  1,  2 — Attorney  and  Client 
— Costs,  15 — Ejectment,  4— In- 
quiry (Writ  of) — Summons  (  W  an 
op),  1. 

1 .  The  Court  has  no  power  to  refer 
an  attorney's  bill  for  taxation  inde- 
pendently of  the  2  Geo.  2,  c.  iS ;  and 
as  the  12  Geo.  2,  c.  13,  takes  agents' 
bills  out  of  the  former  statute,  they 
cannot  be  referred .  for  taxation,  al- 
though  a  suit  is  pending  for  their 
amount.     Weymouth  v.  Knipe,     495 

2.  A  judge  has  no  power  to  refer 
an  attorney's  bill  for  taxation,  upon 
the  undertaking  of  one  of  two  persons 
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jointly  liable ;  but  if  there  are  suffi- 
cient grounds,  a  special  application 
should  be  made  to  the  Court  for  that 
purpose.     Hohy  v.  Pritchard^      SOI 

S,  Although  a  defendant  may  have 
appeared  in  an  action,  and  the  plain- 
tiff taxes  his  costs,  without  giving 
notice  of  taxation,  that  is  not  an  irre- 
gularity sufficient  to  induce  the  Court 
to  set  aside  a  judgment  and  subse- 
quent proceedings.     Lloyd  v.  Kent, 

125 

4.  The  rule  which  jequires  notice 
of  taxation  of  costs  does  ■  not  apply 
unless  the  defendant  has  appeared. 
Bolton  V.  Manning,  769 

TENDER. 

See  Plea,  8. 

Where  ["a  person  demands  the  pay- 
ment of  money  at  his  office,  such  de- 
mand amounts  to  a  special  authority 
for  his  clerk  there  to  receive  it ;  there- 
fore, in  his  absence,  a  tender  to  the 
clerk  is  a  good  tender,  although  he 
states  that  he  is  not  authorized  to  re- 
ceive the  money.  Kinton  v.  Braith^ 
waite,  101 

TERM. 
See  Scire  Facias,  1?^ 

TESTE  (OF  WRIT). 

See  Summons  (Writ  of),  5. 

TIME  (CALCULATION  OF). 

See  Attorney  (Admission  op),  2 — 
Bail,  6 — Judgment  for  Want  of 
A  Plea,  1,  2 — Plead  (Time  to). 

The  8th  rule  of  H.  T.  2  Will.  4,  as 
to  the  calculation  of  time,  applies  to 
pleas  in  abatement,  Rylandy^Worm" 
wald,  5Sl 

TORT. 

See  Writ  (of  Trial),  1. 

TREBLE  COSTS. 
See  Costs,  1,  13,  21. 


TRESPASS. 

See  Costs,  1,  4, 7,  9 — Nolle  Prosb- 
Qoi,  2 — Particulars^  6 — Pleai>- 
ino — Right  of  Wat — ^Verdict. 

Where  a  party  has  sustained  an 
injury,  which  forms  the  subject  of  an 
action  of  trespass,  and  there  is  also  a 
consequential  damage,  he  may  sue  in 
case,  or  trespass,  at  his  election. 
Wells  V.  Ody,  95 

TRIAL  (COSTS  OF). 
See  Costs,  15,  Sd. 

TRIAL  (LOSS  OF). 
See  Bail-bond,  S — Sheriff,  6. 

TRIAL  (NOTICE  OF). 

1 .  A  notice  of  trial  in  due  time,  ac- 
cording to  the  practice  of  the  Court, 
is  regular,  although  a  previous  notice 
has  been  given  which  is  void,  and  has 
not  been  countermanded.  Fell  v. 
Tyne,  146 

2.  Where  a  cause  was  tried  in  the 
absence  of  defendant's  attorney  before 
the  time  specified  in  the  notice  of 
trial,  the  Court  set  aside  the  verdict 
without  an  affidavit  of  merits.  Hans- 
low  V.  miks,  195 

TROVER 

See  Particulars,  6. 

To  trover  for  trees:  defendant 
pleaded  that  he  was  seised  in  fee  of  a 
close,  and  tliat  be  cut  the  trees  grow- 
ing thereon,  and  delivered  them  to 
R.  R.  to  be  kept  for  biro  ;  that  R.  R. 
delivered  them  to  plaintiff,  whereupon 
defendant  took  them  from  plaintiff* 
which  was  the  conversion  complained 
of: — Held  good  on  special  demurrer. 
Movant  v.  Sign,  S19 

UNIFORMITY  OF  PROCESS 

ACT. 

See  Attorney  (Privilboe  of)  — 
Pleading  (Time  for),  1,  2 — Scire 
Facias,  3. 


VARIANCE. 


VENUE. 


825 


UNDERTAKING. 

See  Attorney,  6. 

VACATION. 

See  Attachment,  5 — Bail,  15— Sci- 
re Facias,  3 — Stat  of  Proceed- 

INGSf  1. 

VARIANCE. 

See  Arbitration,  19 — Judgment 
(Arrest  of),  1 — Outlawry,  2 — 
Particulars,  7. 

1.  Particulars  of  demand  stated  the 
action  to  be  brought  to  recover  the 
deposit  paid  upon  the  sale  of  an  es- 
tate, to  which  the  defendant  was  una- 
ble to  make  a  good  title.  A  summons 
was  taken  out  for  better  particulars, 
which  was  dismissed,  upon  the  plain- 
tiff's attorney  stating  that  the  objec- 
tions were  matters  of  law  only.  Sub- 
sequently, a  notice  was  delivered  to 
the  defendant's  attorney,  that  the  ob- 
jections were  set  forth  in  the  plaintiff's 
answer  to  defendant  s  bill  in  Chance- 
ry. At  the  trial  it  appeared  that  the 
only  objection  was  matter  of  fact. 
The  Court  refused  a  new  trial,  the 
defendant's  attorney  declining  to  make 
affidavit  that  he  had  been  misled. 
Correll  v.  Caltle,  598 

2.  The  value  of  materials  cannot  be 
recovered  under  a  count  for  work  and 
labour  only.   Heath  v.  Freeland,  166 

3.  The  omission  to  transcribe  into 
the  issue  delivered  the  dates  of  the 
pleadings,  constitutes  a  variance  of 
which  the  defendant  is  entitled  to  avail 
himself  after  trial,  and  the  roll  is 
made  up,  although  the  dates  appear 
on  the  roll.     fVortkington  v.  Wigley^ 

209 

4.  The  plaintiff's  particulars  were 
for  goods  sold  on  the  6th  of  January  ; 
the  evidence  given  at  the  trial  was  of 
goods  sold  on  the  28  th  of  May.  A 
verdict  having  been  found  for  the 
plaintiff,  the  Court  refused  to  set  it 
aside,  all  other  accounts  between  the 


parties  having  been  settled.     Flem- 
ming  V.  Crisp,  454 

5,  Plaintiff  declared  on  a  note  dated 
the  10th  of  November^  but  in  the  no- 
tice to  admit  the  handwriting,  describ- 
ed the  note  as  bearing  date  the  10th 
of  October,  A  verdict  having  been 
found  for  the  plaintiff,  the  Court  re- 
fused to  set  it  aside,  as  it  did  not  ap- 
pear the  defendant  had  been  misled. 
Field  V.  Flemmingy  460 

VENIRE  DE  NOVO. 

Where  several  breaches  are  assign- 
ed, some  of  which  are  bad,  and  the 
jury  give  general  damages,  the  Court 
will  not  arrest  the  judgment,  but  will 
award  a  venire  de  novo.  Leach  v. 
Thomas,  012 

VENUE. 

1.  When  the  venue  has  been  re- 
tained on  an  undertaking  to  give  ma- 
terial evidence  in  the  county,  and  the 
plaintiff  omits  to  do  so,  the  objection 
must  be  taken  at  the  trial.  Horv  v. 
Pickard,  606 

2.  A  plaintiff  laying  his  venue  out 
of  London  or  Middlesex,  for  the  pur- 
pose of  obtaining  speedy  execution, 
if  he  succeeds,  is  entitled  to  his  costs 
of  trying  in  the  place  of  trial,  unless 
the  venue  has  been  so  laid,  for  the 
purpose  of  oppression.  Vere  v. 
Moore^  367 

3.  It  is  regular  to  serve  a  rule  to 
change  the  venue  and  deliver  a  plea 
at  the  same  time,  notwithstanding  the 
new  rules  of  pleading,  although  the 
issue  which  must  be  joined  between 
the  parties  will  prevent  the  plaintiff 
from  giving  an  undertaking  to  give 
material  evidence  in  the  original 
county,  or  from  fulfilling  it.  Phillips 
V.  Chapman,  250 

4.  In  an  information  of  intrusion 
the  Crown  may  of  right  change  the 
venue,  or  have  the  inquisition  in  a 
different  county  from  that  in  which 
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WAIVER. 


WITNESS, 


the  venue  is  laid.     Attorney-General 
V.  ParsonSf  1 65 

VERDICT. 

See  Arbitration,  17 — Costs,  22 — 
Judgment  (Arrest  of),  2. 

In  trespass,  the  defendant  in  his 
third  plea  justified  under  an  alleged 
right  of  way  with  horses,  carts,  and 
carriages,  for  the  purpose  of  fetching 
goods  and  water  from  a  navigable 
river.  The  jury  affirmed  the  right  set 
up  so  far  as  it  related  to  the  fetching 
of  water,  but  negatived  it  as  to  the 
rest : — The  Court  directed  the  verdict 
to  be  entered  distributively  (for  the 
plaintiff  as  to  the  goods,  for  the  de- 
fendant as  to  the  water),  under  the 
rules  of  Hilary  Term,  4  Will.  4,  Tres- 
pass, v.,  ss.  4 — 6.     Knight  v.  IVoore, 

201 
VERIFICATION. 

See  Plea,  15. 

WAIVER. 

See  Arbitrator,  16  —  Bail,  9  — 
Costs  (Bill  of) — Court  of  Re- 
quests, S — Declaration,  5,  6  — 
Distringas,  2 — Plead  (Rule  to) 
— Small  Debtor,  7 — Summons 
Writ  of),  5. 

1.  The  constable  of  Dover  Castle 
being  in  contempt  for  not  bringing  in 
the  body,  the  plaintiff  attended  a  jus- 
tification of  bail  at  chambers  under 
protest  of  irregularity ;  the  bail  justi- 
fied, and  the  plaintiff  afterwards  re- 
ceived the  debt  and  costs  from  the 
constable  under  threat  of  an  attach- 
ment:— Held,  that  opposing  the  bail 
was  no  waiver  of  the  contempt ;  and 
that  the  plainti£P  was,  notwithstand- 
ing, in  a  situation  to  move  for  an 
attachment.  Smith  v.  Andrews,     607 

2.  An  undertaking  to  put  in  bail 
waives  the  objection  to  a  second  ar- 
rest, for  the  same  cause  of  action, 
without  a  judge's  order.  HoUiday 
V.  Larves,  485 


WARDEN. 

See  Prisoner,  1 — Supersedeas,  1. 

WARRANT. 
See  Detainer. 

WARRANT  (OF  ATTORNEY). 

See    Satisfaction    (on   Record) — 
Stat  of  Proceedings,  d. 

1.  In  applying  to  sign  judgment 
on  an  old  warrant  of  attorney,  it  is 
sufficient  proof  of  the  defendant  being 
alive,  to  shew  that  a  check  of  his  has 
been  paid,  dated  thirteen  days  before 
the  application.     Jacobs  v.  (rriffilhs, 

577 

2.  In  applying  to  sign  judgment 
on  a  warrant  of  attorney,  it  is  insuf- 
ficient for  the  deponent  to  swear  that 
he  believes  the  defendant  to  be  alive, 
from  information  which  he  has  re- 
ceived, unless  he  also  swears  that  he 
believes  the  information  to  be  true. 
Reeder  v.  Whip,  576 

3.  The  Court  allowed  judgment  to 
be  entered  up  on  an  old  warrant  of 
attorney  on  the  5th  November,  the 
defendant  not  having  been  seen  alive 
since  the  30th  of  the  previous  Sep- 
tember.    Stocks  V.  Willes,  221 

4.  I'fae  Court  allowed  judgment  to 
be  signed  on  an  old  warrant  of  attor- 
ney, the  application  being  made  on 
the  5th  of  November,  in  Michaelmas 
Term,  although  the  defendant  had 
not  been  seen  alive  since  two  or  three 
days  before  the  1st  of  March  pre- 
vious, and  then  in  New  South  Wales. 
Johnson  v.  Fry,  215 

WITNESS. 

See  Attachment,  10. 

1 .  A  witness,  who  originally  signed 
the  deed  of  the  Liverpool  Building 
Society,  and  obtained  a  share,  by 
which  he  has  an  interest  in  its  funds, 
is   not   rendered   competent  by  ex- 


WRIT  (ABATEMENT  OF). 
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changing  his  share  for  a  salary  from 
the  society,  and  cancelling  it  by  the 
authority  of  the  society,  or  by  re- 
leasing his  claim  on  it  for  salary. 
JUigby  V.  fValikewt  5%7 

2.  If  a  witness  has  received  an 
adequate  sum  from  one  party  for  his 
expenses  on  being  subpoenaed,  and 
he  consents  to  accept  a  shilling  for 
his  expenses,  with  his  subpoena,  when 
served  by  the  opposite  party,  he  will 
still  be  liable  to  an  action  by  the  lat- 
ter, if  he  does  not  attend  pursuant  to 
the  exigency  of  the  writ.  Bettley  v. 
M'Leod,  481 

3.  The  plaintiff  in  the  action  is  not 
a  competent  witness  to  the  assign- 
ment of  a  bail-bond.  Wright  v. 
Barrettt  64 

4.  Where  a  witness  refreshes  his 
memory,  with  respect  to  a  particular 
fact,  by  a  memorandum,  it  must  be 
produced.    Howard  v,  Canfield^  417 

WITNESS  (EXAMINATION  OF, 
ON  INTERROGATORIES). 

The  Court  granted  a  commission 
for  the  examination  of  a  witness  in  an 
action  for  criminal  conversation  with 
the  plaintiff's  wife.    Notion  v.  Lamb, 

181 

WOODS  AND  FORESTS. 
See  Grown  Land. 

WRIT. 

The  record  is  conclusive  evidence 
of  the  day  on  which  the  writ  issued  ; 
and  if  a  wrong  day  has  been  inserted, 
the  proper  course  is  to  apply  to  the 
Court  to  amend  the  record  at  the  cost 
of  the  plaintiff's  attorney.  Whipple 
V.  Manley,  100 

WRIT  (ABATEMENT  OF). 

See  Abatement  (op  Writ), 


WRIT  (AMENDMENT  OF). 

The  Court  will  not  allow  a  writ  to 
be  amended,  unless  it  appears  the 
plaintiff's  remedy  would  otherwise  be 
entirely  ]ost»  Partridge  v.  Wellbank^ 

93 

WRITS  (FEES  AS  TO),  p.  646. 

WRIT  (INDORSEMENT  ON). 

See  Attorney,  3 — Court  of  Re- 
quests, 1 — Distringas,  5 — Sum- 
mons, 3. 

WRIT  (OF  RIGHT). 

Where  an  original  writ  of  right  had 
been  set  aside  by  a  Court  of  equity, 
after  the  issuing  of  a  grand  cape — 
this  Court  set  aside  the  latter  writ 
without  costs,  the  demandant  having 
previously  given  notice  that  he  aban- 
doned it.     Foot,  Dem.  Shireff,  Ten., 

5S 

WRIT  (OF  TRIAL). 

See  Costs,  1 2 — Court  of  RsauESTs,  3. 

1.  No  judgment  can  be  given  for 
either  party,  where  an  action  for  a 
tort  has  been  tried  before  the  sheriff 
under  the  Writ  of  Trial  Act.  Smith 
V.  Brown,  •        736 

2.  On  shewing  cause  against  a  mo- 
tion for  a  new  trial  in  a  cause  tried 
before  the  sheriff,  affidavits  are  ad- 
missible stating  facts  proved  at  the 
trial,  but  which  do  not  appear  upon 
the  sheriff's  notes.   Liliey  v.  Johnson, 

606 

3.  Where,  on  a  trial  before  the 
sheriff,  a  verdict  is  found  for  the  de- 
fendant, and  the  sum  claimed  by  the 
plaintiff  is  less  than  5L,  the  Court 
will  not  interfere  to  disturb  it,  on  the 
ground  of  its  being  against  evidence. 
Lyddon  v.  Cootnbes,  560 

4.  Where  a  cause  is  directed  to  be 
tried  before  the  sheriff,  the  issue  must 
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be  framed  according  to  the  form  given 
by  R.  H.  T.  4  Will.  4,  No.  4;  and  if 
the  issue  has  been  made  up  and  de- 
livered before  the  order  for  trial,  an 
order  should  be  obtained  for  its 
amendment.     Peel  v.  Ward^         169 

5.  The  Judge  who  tries  a  cause 
under  a  writ  of  trial,  has  no  power  to 
certify  to  deprive  the  plaintiffof  costs, 
where  the  verdict  is  under  40«.  Jones 
V.  Bond^  455 

6.  If  there  is  cause  to  suppose  the 
action  is  brought  for  less  than  40«., 
that  should  be  stated  as  an  objection 
to  the  order  for  the  writ  of  trial.    lb* 

7.  Where  the  date  of  the  writ  of 


summons  was  incorrectly  stated  in  the 
writ  of  trial,  the  Court  set  aside  the 
verdict.     Wight  v.  Ferrers,  463 

8.  Where  the  issue  was  not  accord- 
ing to  the  form  given  by  R.  H.  T. 
4  Will.  4,  No.  4,  the  Court  gave  the 
plaintiff  leave  to  amend,  on  payment 
of  costs.     Attmll  v.  Baker,  46S 

9.  An  affidavit,  on  which  a  rule 
was  obtained  for  setting  aside  the 
issue  and  Judge's  order  to  try  before 
the  Secondary,  omitted  to  state  that 
there  had  been  any  order ;  but  the 
rule  was  drawn  up  on  reading  the 
order: — Held  sufficient. 
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